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Committee Report (Substituted)

BACKGROUND
Tanning facilities are regulated under the Tanning Facility Regulation Act through the Texas Department of Health (TDH). The TDH experiences continued noncompliance with these regulations and has seen cases of consumer injury in which some of the persons involved have required hospitalization or other forms of medical attention. In addition, due to the minimal regulations currently specified in the Act, a problem has been identified with establishments that call themselves tanning facilities but do not have operational tanning beds and use the facilities for other purposes.

PURPOSE
H.B. 2027, as substituted, would establish licensing laws for tanning facilities and authorize the Texas Board of Health (TBH) to set and collect fees necessary to fund monitoring and inspection. Creates administrative penalties to assist in deterring adulteration of the tanning facilities and devices.

RULEMAKING AUTHORITY
It is the committee's opinion that this bill grants additional rulemaking authority to the Texas Board of Health in SECTION 3 (Sec. 145.006(a) and (b), Health and Safety Code), SECTION 5 (Sec. 145.008(h), Health and Safety Code), and SECTION 7 (Sec. 145.010(c), Health and Safety Code).

SECTION BY SECTION ANALYSIS
SECTION 1.
Amends Sec. 145.002 of the Health and Safety Code by clarifying and establishing definitions for this Act.

SECTION 2.
Amends Sec. 145.004 of the Code by requiring a tanning device (device) used by a tanning facility to comply with state laws as well as federal laws. Gives the TDH authority to enforce Chapter 431 of the Code against a person who adulterates or misbrands a device under Section 431.111 or 431.112 of the Code.

SECTION 3.
Amends Sec. 145.006 of the Code by requiring the TBH by rule to regulate the ultraviolet radiation warning signs that must be posted (a) in a conspicuous location by the entrance to the salon, and (b) at each device, and amends the required dimensions and language for the signs. Adds the requirement (c) that the TDH include the design standards for the signs with each new license or license renewal application.

SECTION 4.
Amends Sec. 145.007 of the Code to specify that a tanning facility operator (operator) may not claim or advertise that use of a device will result in medical or health benefits.

SECTION 5.
Amends Sec. 145.008 of the Code as follows:

(a) Requires an operator to be present and to instruct, explain or inform each customer using the facility of certain hazards and requirements, as specified in this section, and to keep records required by the chapter.

(b) Requires the operator to provide clean FDA-approved protective eyewear without charge to each customer, to keep the eyewear near the device, and to prohibit use of a device if approved eyewear is not worn.

 
(c) Adds the requirement that the operator clean and sanitize the body contact surfaces 
of the device after each use.


(d) Amends the requirements for the timer device and temperature setting to further 
restrict and control customer tanning exposure. Stipulates that timers must be located so 
that customers cannot set or reset their own exposure time.

(e) Stipulates that a customer 18 years of age or older must sign a written statement (acknowledging that the person understands the required warnings and agreeing to use protective eyewear) before the customer uses a device for the first time and each time the customer initiates or renews a contract to use a device.


(f) Establishes that a person younger than 18 years of age using the facility for the first 
time must give the operator written consent from a parent or legal guardian. The parent 
or legal guardian of a person younger than 14 years of age using a device must remain 
at the facility.

(g) Adds a provision establishing that another person is not allowed in the area of a device when someone is using it.

(h) Adds a subsection requiring customer records to be kept for at least three years after the last usage by that customer, and requiring the board by rule to prescribe the form and content of the records, following guidelines specified in this subsection.

SECTION 6.
Amends Sec. 145.009 of the Code by changing "permit" to "license," and requiring a separate, annual license for each facility, to be displayed publicly. Adds a license fee, and establishes that the TDH may revoke or suspend the license, by emergency if necessary, as specified in this section.

SECTION 7.
Amends Sec. 145.010 of the Code to require the TBH to charge and collect a fee for the issuance, renewal or modification of a license. Adds a provision requiring the TBH by rule to set the fees according to the conditions specified in this Section. Also adds the requirement that TDH use at least 50% of the fee for the inspection of a facility, or the enforcement of this chapter, and the remainder to administer this chapter. Requires the TDH to deposit the license fee in the state food and drug registration fund.

SECTION 8.
Adds Subsection (c) to Sec. 145.011 to the Code, requiring a person who is required to maintain records under this chapter or a person in charge of the custody of the records to allow access to an authorized agent or health authority.

SECTION 9.
Amends Sec. 145.012 of the Code, allowing the commissioner or the commissioner's designee to issue an emergency order relating to the operation of the facility under the conditions specified in this section. Allows the emergency order without notice or a hearing if necessary, in which case the TDH must set a pre-determined time and place for the hearing. Requires the hearing to be held according to TDH rules, and deletes previous language regarding violations of this chapter.

SECTION 10.
Adds Sections 145.0121-145.0123 to the Code as follows:


Sec. 145.0121. Allows the commissioner to request a civil suit be instituted by the 
Attorney General or other qualified party if it appears that a person is in violation of this 
chapter, and specifies the possible injunctions or civil penalties and the amount to be 
assessed. The suit must be filed in the municipality or county where the violation 
occurred, or in Travis County, and the penalty must be paid to the local government. 
Allows the commissioner and the Attorney General to recover expenses, and requires that 
the money be used for the administration and enforcement of this chapter.


Sec. 145.0122. (a) Allows the TBH or the TBH's designee to impose an administrative 
penalty against a person violating this chapter, and (b) specifies limits on the amount and 
(c) factors on which the amount of the penalty is to be based.

(d) Allows the commissioner or commissioner's designee to issue a report to the board or the board's designee with the facts on which the determination is based and any recommendations on imposition of a penalty.


(e) Requires the commissioner or commissioner's designee to give written notice of the 
report to the person within two weeks, including the charges and rights for that person, 
and allows sending the notice by certified mail.


(f) Allows the person receiving the notice to accept the determination or make a written 
request for a hearing within 20 days after receipt of the notice.


(g) Requires the TBH by order to approve the determination and impose the penalty if 
the person accepts the determination.

(h) Requires the commissioner or commissioner's designee to set and give notice of a hearing to a person requesting this, or if the person fails to respond. Requires the hearing to be held by a TDH administrative law judge, who is required to promptly make a findings of fact and conclusion and issue a proposal to the TBH. Allows the TBH by order to decide whether or not a violation has occurred, based on this.


(i) Requires the notice of the TBH order to include a statement of the person's rights to 
judicial review.


(j) Requires the person to respond as specified in this subsection within a 30-day period 
after the TBH order becomes final.


(k) Specifies the actions a person may take when responding within the 30-day period to 
stay enforcement of the penalty, by paying it or giving the court a supersedeas bond; or 
to request that the court stay enforcement of the penalty by filing an affidavit stating the 
inability to pay and mailing a copy of this to the commissioner.


(l) Allows the commissioner to file a contest to an affidavit within five days of receipt 
of the affidavit, requires the court to hold a hearing on the affidavit as soon as possible 
and, if true, to stay enforcement of the penalty. Establishes that the burden of proof is on 
the person who files the affidavit.


(m) Allows the commissioner to refer the matter to the Attorney General for collection 
if the person does not pay and enforcement is not stayed.


(n) Establishes the judicial review of the order of the TBH.


(o) Allows the court to uphold or reduce the amount of the penalty, and requires the court 
to order that no penalty is owed if the violation is not sustained.


(p) Requires the court to proceed according to this subsection when the judgment is final. 
If the person has paid the penalty, and it is reduced or not upheld, that amount plus 
interest from the date paid to the date the penalty was not upheld, must be remitted. 
Requires that a supersedeas bond be released if the penalty was not upheld, and upon 
receipt of the amount if the penalty was reduced.


(q) Requires that a penalty collected be deposited in the general revenue fund.


(r) States that all proceedings under this section are subject to Chapter 2001 of the 
Government Code, which governs administrative procedure and practice.


Sec. 145.0123 defines an adult tanning facility and establishes that it is subject to the 
requirements of this chapter and any other laws applicable to adult tanning facilities.

SECTION 11.
Amends Sec. 145.013 of the Code by establishing that a general violation of this chapter is a Class A instead of a Class C misdemeanor.

SECTION 12.
Effective date: September 1, 1995.

SECTION 13.
Provides that this Act, including civil and administrative penalties, applies only to offenses committed on or after the effective date.

SECTION 14.
Emergency clause.

COMPARISON OF ORIGINAL TO SUBSTITUTE
The substitute version of H.B. 2027 makes several clarifying language changes which do not alter the intent or meaning of the legislation, and the substitute deletes Subsection (g) in SECTION 6 of the Act as originally filed. The deletion removes a provision which would allow the TDH to modify licenses returned to TDH for reasons specified in Subsection (f) of SECTION 6 of the bill.

SUMMARY OF COMMITTEE ACTION
H.B. 2027 was considered by the committee in a public hearing on March 28, 1995. The committee considered a complete substitute for the bill. The substitute was adopted without objection.

The following person testified for the bill:

Representative Ken Yarbrough, author of the bill.

The following person testified neutrally on the bill:

Cynthia Culmo, representing the Texas Department of Health.

The bill was reported favorably as substituted, with the recommendation that it do pass and be printed, by a record vote of 5 Ayes, 0 Nays, 0 PNV, and 4 Absent.




