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A BILL TO BE ENTITLED

AN ACT

relating to permits and emissions fees for certain facilities that emit air contaminants. 


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:


SECTION 1.  Subchapter C, Chapter 382, Health and Safety Code, is amended by adding Section 382.0519 to read as follows:


Sec. 382.0519.  EMISSIONS PERMIT FOR FACILITY FORMERLY EXEMPTED. (a)  On or after June 1, 2001, a person may not operate a facility that Section 382.0518(g), as that section existed on May 31, 2001, exempted from permit requirements unless the person has an emissions permit for the facility issued under this section or another appropriate permit for the facility issued under this subchapter. 


(b)  The commission by rule shall provide a process for applications for and contested case hearings regarding an emissions permit under this section.  The rules must provide for at least one hearing for public comments on each application if requested by an affected party, to be held in the locality of the facility for which the permit application is made.  The commission shall grant a permit to a facility that Section 382.0518(g), as that section existed on May 31, 2001, exempted from permit requirements if after a hearing the commission finds:


(1)  the facility for which the permit application is made will use at least the best available control technology, considering the technical practicability and economic reasonableness of reducing or eliminating the emissions resulting from the facility; and


(2)  no indication that the emissions from the facility will contravene the intent of this chapter, including protection of the public's health and physical property. 


(c)  In considering the issuance, amendment, or renewal of a permit under this section, the commission:


(1)  shall consider the results of a review of the facility's emissions on the public health, as provided by commission rules; and


(2)  may consider any adjudicated decision or compliance proceeding during the five years before the date on which the application was filed that addressed the applicant's past performance and compliance with:



(A)  the statutes, rules, and regulations of this state, another state, or the United States governing air contaminants; or



(B)  any permit or order issued by the commission. 


(d)  If the commission finds that the emissions from the proposed facility will contravene the standards under Subsection (b) or will contravene the intent of this chapter, the commission:


(1)  may not grant the permit; and


(2)  shall set out in a report to the applicant its specific objections to the submitted plans of the proposed facility. 


(e)  If the person applying for a permit under this section makes the alterations in the person's plans and specifications to meet the commission's specific objections, the commission shall grant the permit.  If the person fails or refuses to alter the plans and specifications, the commission may not grant the permit.  The commission may refuse to accept a person's new application until the commission's objections to the plans previously submitted by that person are satisfied. 


(f)  The commission shall take final action on an application for a permit not later than:


(1)  24 months after the date the commission receives an administratively complete permit application that was originally filed on or after September 1, 1999, and before June 1, 2001; or


(2)  18 months after the date the commission receives an administratively complete application that was filed on or after June 1, 2001. 


(g)  If the commission fails to take final action as required by Subsection (f)(1) or (2), a person affected by the commission's failure to act may obtain judicial review under Section 382.032 at any time before the commission takes final action.  A reviewing court may order the commission to act on the application without additional delay if it finds that the commission's failure to act is arbitrary or unreasonable. 


(h)  The commission by rule shall:


(1)  provide for a permit issued under this section to be conditioned on the facility completing all equipment improvements and achieving all emissions reductions not later than the second anniversary of the date the permit is issued;


(2)  provide a process by which a facility may receive an extension for completing equipment improvements and emissions reductions if the commission determines the improvements or reductions are not feasible for the facility to accomplish before the time limit provided by the permit and that the improvements and reductions can be accomplished expeditiously;


(3)  provide that if equipment improvements and emissions reductions performed under an extension granted under rules adopted under Subsection (h)(2) are not accomplished by a date provided by the extension, the facility must cease operation until the work necessary for the improvements and reductions is complete;


(4)  establish a maximum term of 10 years for a permit issued under this section;


(5)  set a deadline preceding the date a permit expires before which a holder of a permit issued under this section must apply to renew the permit;


(6)  adopt general requirements for an application to renew a permit issued under this section; and


(7)  establish procedures for reviewing and acting on renewal applications. 


(i)  Not less than 180 days before the date on which the renewal application is due, the commission shall provide written notice to the permit holder, by registered or certified mail, that the permit is scheduled for review in accordance with this section.  The notice must include a description of the procedure for filing a renewal application and the information that must be included in the application. 


(j)  In determining whether and under which conditions a permit issued under this section should be renewed, the commission shall consider, at a minimum:


(1)  whether the facility is or has been in substantial compliance with this chapter, rules adopted and orders issued under this chapter, and the terms of the existing permit; and


(2)  the condition and effectiveness of the facility's emission control equipment and practices. 


(k)  The commission shall impose as a condition for renewal of a permit issued under this section only those requirements the commission determines to be economically reasonable and technically practicable considering the age of the facility and the effect of its emissions on the surrounding area.  The commission may not impose requirements more stringent than those of the existing permit unless the commission determines that the requirements are necessary to avoid a condition of air pollution or to ensure compliance with otherwise applicable federal or state air quality control requirements.  The commission may not impose requirements less stringent than those of the existing permit unless the commission determines that a proposed change will meet the requirements of this section and Section 382.0541. 


(l)  On or before the 180th day after the date on which an application for renewal is filed, the commission shall:


(1)  renew the permit of a facility that the commission determines meets the requirements for permit renewal; or


(2)  for a facility the commission determines will not meet the requirements for renewing the permit, set out in a report to the applicant the basis for the commission's determination and establish a schedule to which the applicant must adhere in meeting the commission's requirements that:



(A)  includes a final date for meeting the commission's requirements; and



(B)  requires completion of that action as expeditiously as possible. 


(m)  If the applicant meets the commission's requirements in accordance with the schedule, the commission shall renew the permit.  If the applicant does not meet those requirements in accordance with the schedule, the applicant must show in a contested case proceeding why the permit should not expire immediately.  The applicant's permit is effective until:


(1)  the final date specified by the commission's report to the applicant;


(2)  the existing permit is renewed; or


(3)  the date specified by a commission order issued following a contested case proceeding held under this section. 


(n)  If the holder of a permit issued under this section to whom the commission has mailed notice under this section does not apply for renewal of that permit by the time commission rules specify, the permit expires according to its terms. 


(o)  This section does not affect the commission's authority to issue an order under Subchapter L, Chapter 5, Water Code, or to begin an enforcement action under Chapter 7, Water Code. 


SECTION 2.  Section 382.0541(c), Health and Safety Code, is amended to read as follows:


(c)  This section does not affect the permit requirements of Section 382.0518 or 382.0519, except that the commission may consolidate with an existing permit issued under this section a permit required by those sections [Section 382.0518]. 


SECTION 3.  Section 382.056(a), Health and Safety Code, is amended to read as follows:


(a)  An applicant for a permit under Section 382.0518, 382.0519, or 382.054 or a permit renewal review under Section 382.0519 or 382.055 shall publish notice of intent to obtain the permit or permit review. The commission by rule may require an applicant for a federal operating permit to publish notice of intent to obtain a permit or permit review consistent with federal requirements and with the requirements of this section. The applicant shall publish the notice at least once in a newspaper of general circulation in the municipality in which the facility or federal source is located or is proposed to be located or in the municipality nearest to the location or proposed location of the facility or federal source.  If the elementary or middle school nearest to the facility or proposed facility provides a bilingual education program as required by Subchapter B, Chapter 29, Education Code, the applicant shall also publish the notice at least once in an additional publication of general circulation in the municipality or county in which the facility is located or proposed to be located that is published in the language taught in the bilingual education program.  This requirement is waived if such a publication does not exist or if the publisher refuses to publish the notice.  The commission by rule shall prescribe when notice must be published and may require publication of additional notice.  Notice required to be published under this section shall only be required to be published in the United States. 


SECTION 4.  Section 382.057(a), Health and Safety Code, is amended to read as follows:


(a)  Consistent with Section 382.0511, the commission by rule may exempt from the requirements of Section 382.0518 or 382.0519 changes within any facility and certain types of facilities if it is found on investigation that such changes or types of facilities will not make a significant contribution of air contaminants to the atmosphere.  The commission by rule shall exempt from the requirements of Section 382.0518 or 382.0519 or issue a standard permit for the installation of emission control equipment that constitutes a modification or a new facility, subject to such conditions restricting the applicability of such exemption or standard permit that the commission deems necessary to accomplish the intent of this chapter.  The commission may not exempt any facility or any modification of an existing facility defined as "major" under the federal Clean Air Act or regulations adopted under that Act.  Nothing in this subsection shall be construed to limit the commission's general power to control the state's air quality under Section 382.011(a). 


SECTION 5.  Section 382.062(a), Health and Safety Code, is amended to read as follows:


(a)  The commission shall adopt, charge, and collect a fee for:



(1)  each application for:




(A)  a permit or permit amendment, revision, or modification not subject to Title IV or V of the federal Clean Air Act (42 U.S.C. Sections 7651 et seq. and 7661 et seq.);




(B)  a renewal review of a permit issued under Section 382.0518 or 382.0519 not subject to Title IV or V of the federal Clean Air Act;



(2)  inspections of a federal source performed to enforce this chapter or rules adopted by the commission under this chapter until the federal source is required to obtain an operating permit under Section 382.054; and



(3)  inspections performed to enforce this chapter or rules adopted by the commission under this chapter at a facility not required to obtain an operating permit under Section 382.054. 


SECTION 6.  Section 7.177(a), Water Code, is amended to read as follows:


(a)  A person commits an offense if the person intentionally or knowingly, with respect to the person's conduct, violates:



(1)  Section 382.0518(a) or 382.0519(a), Health and Safety Code;



(2)  Section 382.054, Health and Safety Code;



(3)  Section 382.056(a), Health and Safety Code;



(4)  Section 382.058(a), Health and Safety Code; or



(5)  an order, permit, or exemption issued or a rule adopted under Chapter 382, Health and Safety Code. 


SECTION 7.  (a)  Section 382.0621(d), Health and Safety Code, is repealed. 


(b)  Any increase in the amount of fees collected under Section 382.0621, Health and Safety Code, as amended by this section, that results from the repeal of Subsection (d) of that section may be applied to:



(1)  the small business stationary source technical and environmental compliance assistance program established under Section 382.0365, Health and Safety Code;



(2)  the costs of public hearings held in the locality of a facility for which a permit application is made under Section 382.0519, Health and Safety Code, as added by this Act; and



(3)  any other clean air program funded by fees on emissions of air contaminants. 


SECTION 8.  (a)  Section 382.0518(g), Health and Safety Code, is repealed. 


(b)  This section takes effect June 1, 2001. 


SECTION 9.  Notwithstanding Section 382.0519(a), Health and Safety Code, as added by this Act, a person may continue operating a facility that is subject to that section until final action is taken on the person's application for a permit under Section 382.0519, Health and Safety Code, as added by this Act, if on June 1, 2001, the permit application is pending before the commission and the commission has determined that the application is administratively complete. 


SECTION 10.  (a)  The commission may not initiate an enforcement action against a person for an act that violates Chapter 382, Health and Safety Code, or a rule adopted or order issued by the commission under that chapter, that is related to the modification of a facility that may emit air contaminants if, on or before January 1, 2001, the person files an application for a permit for the facility under Section 382.0519, Health and Safety Code, as added by this Act. 


(b)  This section does not apply to an act related to a modification of a facility that occurs after March 1, 1999. 


SECTION 11.  This Act takes effect September 1, 1999, except as provided by Section 8 of this Act. 


SECTION 12.  The importance of this legislation and the crowded condition of the calendars in both houses create an emergency and an imperative public necessity that the constitutional rule requiring bills to be read on three several days in each house be suspended, and this rule is hereby suspended. 

