BILL ANALYSIS

C.S.H.B. 56

By: Wise

Financid Inditutions
Committee Report (Substituted)

BACKGROUND AND PURPOSE

Under current law and practice, financdd ingtitutions may share (or sdll) their customers' private information
with third parties unless the customer opts out of this practice. Many customers have rdaionshipswith a
number of different finendd inditutions, and customers must opt out with each financid ingtitution
separately.  Though finandd inditutions are required to provide customers with notices of their privacy
rights, these are often included among a number of other documents, including hilling statements and
promotiona materials.

C.S.H.B. 56 requires a financid inditution to clearly and conspicuoudy natify a customer, in a separate
mailing, of the cusomer’ s ahility to prevent the financid ingtitution from disclosing information about the
custome.

RULEMAKING AUTHORITY

It isthe committee' s opinion that rulemaking authority is expresdy granted to the Texas Department of
Banking, Savings and Loan Department, and Credit Union Department in SECTION 1 (Sec. 278.003,
Finance Code) of thishill.

ANALYSIS

C.S.H.B. 56 amends Subtitle Z, Title 3 of the Finance Code by adding new Chapter 278 to establish a
financid indtitution’s obligations to natify its cusomers of thair dbilities to prevent the financid inditution
fromdisclosing customer informationexcept under certaincircumstances. Specificdly, afinancid inditution
may disclose customer information to a noneffiliated third party if:

. the financid indtitution has provided the customer the opportunity to prevent the disclosure as
provided by the bill;
. the disclosureisincidentd to the third party’ s performance of a service or functionfor or onbehaf

of the financid indtitution; or
. the disclosure is authorized by applicable federd law.
A financid inditution may not otherwise disclose cusomer information to a nonaffiliated third party.

A finandd indtitution intending to disclose customer information must clearly and conspicuoudy notify the
customer (or the customer’ slegd representative) that informationmay be disclosed and that disclosure may
be prevented. This notice must be in writing and mailed to the customer independently of any other
communications.

C.SH.B. 56 edablishes that afinancid indtitution isliable to a cusomer whoseinformationisdisclosedin
violaion of the bill’s provisons. At the option of the customer, lighility isequal to $200 for each violation
up to $20,000 or actua damages, plus attorney’s fees. The bill makes a financid inditution lidble for
punitive damages if the violation was intentiond.

The hill requires a finandd indtitution regulatory agency of this state shall adopt rules to carry out the

purposes of the bill by December 1, 2003. Suchruleswould become effective January 1, 2004, and the
bill’s provisons would apply to disclosures of information on or after that date.
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EFFECTIVE DATE

September 1, 2003

COMPARISON OF ORIGINAL TO SUBSTITUTE

The subdtitute deletes provisons reating to exemptions, prohibited disclosures, disclosure of unlawful
activities, consent requirements, and reimbursement of costs. The subgtitute deletes the requirement that
acustomer provide written consent before a finandd ingtitution may disclose the cusomer’ s information
and ingtead requires afinancd ingditutionto provide the customer withan opportunity to prevent disclosure
of that customer’s information. The subgtitute adds provisons dlowing a financid inditution to share
information with nonaffiliated third parties during the performance of certain functions for the financia
inditutionand as provided by federal law. The subdtituteaddsthe requirement that a finencid inditutionmall
the required written notice to a customer independently of any other communication it sendsthe customer.

The subdtitute deletes the requirement that a customer prove a violation of the laws governing disclosure
wasintentiond, and the subgtitute placesliaility uponthe financid inditution, not apersonasinthe origind.
The subgtitute changes the amount of liability to $200 per violation, up to a maximum of $20,000, from
$1,000inthe origind. The subgtitute expresdy makes afinancid indtitution ligble for attorney’ sfees. The
subdtitute makes a financid inditution ligble for punitive damages for an intentiond violation of the bill’s
provisons.

The substitute adds language requiring a financid inditutions regulatory agency to adopt rulesto carry out

the bill’ s provisions no later than December 1, 2003. The substitute adds language providing thet the bill
governs disclosures of information made on or after January 1, 2004.
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