BILL ANALYSIS

C.SH.B. 392

By: Seaman

Insurance

Committee Report (Substituted)

BACKGROUND AND PURPOSE

Under current statelaw, there are no licenaing requirementsfor public adjusterswho adjust |osses on behdf
of an insured damant. According to the Texas Department of Insurance, the absence of licensing
requirements for public adjusters has raised concern among consumers, insurers, and other interested
parties and has resulted in improperly adjusted water damage claims.  Additionaly, fraudulent claims
activities associated with unlicensed public adjusters may ultimately contribute to increases in the cost of
insurance coverage for dl insureds. C.S.H.B. 392 sets forth requirements for licensing public adjusters.

RULEMAKING AUTHORITY

It is the committee’s opinion that rulemaking authority is expresdy granted to the Commissioner of
Insurance in SECTION 2 (Art. 21.07-5, Insurance Code) and SECTION 3 of thishill.

ANALYSIS

C.SH.B. 392 amends the Insurance Code to prohibit an individua from representing onesdf as a public
insurance adjuster without holding alicensed issued by the Commissioner of Insurance (Commissoner).
The bill provides for an exception and exemptions to this requirement. The bill excludes licensed public
insuranceadjusters fromthe definition of adjusters under provisons rdaingto licenanginsuranceadjusters.
A licenseincludesthe authority to adjust clams for dlied coverages, burglary, flood, dl rea and persond
property claims, and dams for loss of income. The hill sets forth provisons for voiding contracts that
involve unlicensed public adjusters and for the payment of services rendered under such a contract. The
hbill dlows for the gathering of information and evidence by the Texas Department of Insurance
(department) and providesfor the payment of related expenses. Thebill providesthat alicense application
must be on the prescribed form, be notarized, and incdlude a nonrefundable fee. The bill describes the
informationthat alicensemugt include and requires the Commissoner to prescribe the form. The bill sets
forth the qudifications required of an gpplicant for issuance of alicense.

The bill provides that each gpplicant must pass a written examination of reasonable scope prescribed by
the Commissoner to beissued alicense. The hill requires the Commissioner to adopt the examinationnot
later than January 1, 2004. The hill establishesan advisory committee to assst in the development of the
examination and requires the Commissioner to appoint the members not later than the 60th day after the
effective date of the Act. The bill requires the Commissioner to tranamit within 30 days of the examination
the results and the action taken on the gpplication. The bill sets forth procedures for examinations and
reexaminations, and provides an exception to the examination requirement for license renewd. Thehill
providesthat each license holder must completeat least 15 hours of continuing education courses that meet
the requirements prescribed by the Commissioner.

Each gpplicant for a license must file a surety bond, as prescribed, another security, or an approved
dternative. The hill sets forth the conditions for the withdrawal of deposits made under the security
requirements and authorizes the exchange of deposited securities. The bill providesfor the payment of al
or part of the depost to a person upon the rendering of a find judgment that is unsatisfied. Failure to
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comply with these security requirements congtitutes grounds for immediate forfeiture or sugpension of a
license. The hill sets forth the conditions for suspending and reingtating a license in the case of
noncompliance with surety bond requirements, and for denying an gpplication for reingatement. The hill
gpecifies the procedures for terminating a bond.

The hill authorizes the Commissioner to issue a nonresident license to an digible gpplicant who isnot a
permanent resident of the state and who meets gpplication requirements. The bill sets forth provisons
relating to examination requirements for a nonresident gpplicant and to the authorization of anonresidents
licendng Satus inthe individuds state of residence or the nonresidents status as alicensed adjuster, agent,
broker, or other insurance representative. Nonresident license holders are subject to the requirements of
the Act and dl other state rulesand laws. The hill sets forth the conditions that a nonresdent must meet
after licensureto continue to do businessin the state. A nonresi dent gpplicant must fileasurety bond. The
hill providesfor atemporary certificate for educationa and training purposesfor a publicinsuranceadjuster
trainee who operates only under a license holder and meets application and regigtration provisons. The
bill setsforth the expiration date of atemporary certificate and prohibits an individua from holding more
than two consecutive certificates. The bill makes certain requirements of trainee sponsors.  Each holder
of atemporary certificate must comply with the security requirements set forth.

The hill provides for the expiration of licenses and sets forth procedures and timeframes for renewing
licenses expired or not expired or licenses held by nonresidents. The bill specifies the conditions under
whichreexaminationisrequired in order to obtain anew license. The bill requiresthe department to send
written notice of license expiration to a license holder. The hill pecifies the conditions under which the
Commissoner is authorized to deny, suspend, or revoke alicense, to impose an adminidrative pendty, or
to inditute a disciplinary proceeding. The hill entitles the person affected by such a decision to certain
notice and hearing, and appeals processes. The bill sets forth procedures and times frames relating to
suspended licenses and provides for the reinstatement of licenses under certain conditions. The hill
provides for the collection of fees, set by the Commissioner by rule, for applications, examinations,
certificates, and renewds. The bill requires the crediting of feesto the department operating account for

use for specified purposes.

The bill authorizes alicense holder to receive a contingent fee for adjusting aclam. The bill prohibitsthe
collection of a contingent fee in certain cases and provides for the compensationof an public adjuster for
certain services. The bill providesthat dl funds received as claims proceeds are received and held by the
license holder in a fiduciary capacity. A license holder who diverts or appropriates fiduciary funds for
persond useis quilty of and punishable for theft. The bill setsforth provisons rdating to the disclosure of
al financid records of any funds held asfiduciary.

The hill requires each resdent license holder to maintain a publicly accessible place of business where
records are maintained and requires each nonresident to maintain an agent in the state. The bill provides
for the pogting of a license on which certain addresses must appear. The bill requires notifications of
address changes. Thehill requiresalicense holder to keep acompleterecord of transactionswith specified
information for at least 5 years that are open to examination by the Commissioner. The bill sets forth
provisons relaing to notices made to the last address of a license holder.

The bill prohibits certain conduct onthe part of alicense holder or anagent or employee of alicense holder.
The bill requires the Commissioner to adopt, by rule, acode of ethics not later than September 1, 2004
for public adjusters and other guiddines for professona conduct and practices. The bill sets forth
provisons regarding soliciting or advertisng business and authorizes the Commissioner to adopt rulesto
define advertisement.

The Act does not limit or diminishthe authority of alicense holder to investigate or adjust alossto lessthan
the authority exercised by licensed adjusters. Thebill exemptsalicense holder from certaininsurancelaws.
The hill requires alicense holder to prepare eachdamfor an insured represented by the license holder in
accordance with the terms and conditions of the contract of insurance under whichrecovery issought. A
license issued under the Act isnot assignable.  The bill does not entitle any person who is not an active
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member of the State Bar of Texas to practice law.

The hill authorizes the Commissoner to issue cease and desist orders onunlicensed public adjusters. The
hill authorizesthe Commissioner to impose an automatic fine for aviolation of thisAct. Anoffenseunder
the Act other than a vidlation rdating to the fiduciary capacity of a license holder is a misdemeanor
punishable by a fine, confinement, or both. The hill provides that in addition to the crimina penaties
prescribed by the Act, a person who violates the Act is subject to adminigtrative pendties. The hill
authorizes the Commissioner to adopt rules necessary to implement the Act and requiresthat the rulesbe
adopted not later than January 1, 2004.

COMPARISON OF ORIGINAL TO SUBSTITUTE

C.S.H.B. 392 modifiesthe origina by adding to the qudifications required for issuance of alicenseand by
requiring the Commissioner, rather than the department, to issue a license and to prescribe the license
goplication. The subgtitute modifies the definition of public adjuster. The subgtitute removes exceptions
for trainees to license requirements and creates atrainee regigtration program. The subgtitute removes
provisons relating to limited and emergency licenses. The subdtitute removes waivers for license
requirementsfor nonresidents and authorizesthe Commissioner toissue nonresident licenses. Thehill adds
provisons relating to the place of business of a nonresident and to posting licenses. The subgtitute adds
the conditions under whichalicensemaybe denied, suspended, or revoked. The subgtitute adds provisons
regarding void contracts and the payment of services rendered under void contracts. The subdtitute
authorizes the department to gather information and evidence and provides for fees to cover related
EXPenses.

The subgtitute removes certain exemptions from examination requirements.  The subdtitute modifies the
composition and duties of the advisory committee. The substitute adds to the information that an
examinaion mug indude to be of auffident scope. The substitute removes requirements relating to
providing exam indructions to gpplicants. The subgtitute provides that the Commissioner must approve
the persons who schedule and administer examinations. The bill adds requirements for transmitting exam
results. The subgtitute requires the Commissioner rather than the department to collect and set the amount
of fees, removes the $50 limit on fees, and specifies uses for the fees. The subgtitute removes provisions
relating to fideity bonds and adds security and surety bond requirements.

The subdtitute adds provisons relating to contingent fees, prohibited conduct, records maintenance,
fiduciary capacity, advertisements, to the last addresses of license holders, the assignability of a license,
conduct to comply with a contract, the authority of public adjusters, exemptions for public adjusters from
certain insurance laws, license authorization and the unauthorized practice of law.

The subdtitute requires the Commissioner to prescribe the requirements for continuing education, insteed
of soecifying the information that the program mugt indude, and specifies the number of continuing
education hours required annudly. The subgtitute removes provisons relaing to exemptions or waivers
for continuing education. The subtitute provides for a code of ethics. The substitute adds provisons
relating to automatic fines and crimind pendties.

EFFECTIVE DATE

On passage or, if the Act does not receive the necessary vote, the Act takes effect September 1, 2003.
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