BILL ANALYSIS

C.S.H.B. 599

By: Chisum

Licenang & Adminidrative Procedures
Committee Report (Substituted)

BACKGROUND AND PURPOSE

The Legidature enacted the State Bar Act in 1939 establishing the State Bar as a public corporation and
mandating that al attorneys licensed to practice law in Texas be members of the Bar.  The Bar operates
as both aregulatory agency and a professona associationwithjurisdictionover morethan 70,000 Texas
attorneys. Its mgor functions include maintaining professona rules of conduct through an attorney
grievance system, maintaining professona development and continuing lega education programs, and
providing lega education and referrd servicesto the public.

The State Bar is subject to the Sunset Act and will be abolished on September 1, 2003, unless continued
by the Legidature. As a result of its review of the State Bar, the Sunset Advisory Commission
recommended continuation of the Bar and severa statutory modifications that are contained in C.S.H.B.
599.

RULEMAKING AUTHORITY

It isthe opinion of this committee that rulemaking authority is expresdy delegated to the Supreme Court
in SECTION 17 (Sec. 81.0753, Government Code) and in SECTION 23 (Sec. 81.072, Government
Code) of thishill.

ANALYSS

SECTION 1.

C.S.H.B. 599 amendsthe Government Code relating to the continuation and functions of the State Bar of
Texas. Thesubgtitutea soincorporatessevera standard across-the-board recommendations of the Sunset
Commission. It continues the State Bar for 12 years until September 1, 2015.

SECTION 2.

Conforming change to authorize the Bar to send and receive ection ballots eectronicaly.

SECTION 3.

The subdtitute updates standard Sunset language requiring impartial appointments to the Board and
standard Sunset language requiring the Board to separate its policymaking duties from the agency’s

management function.

SECTION 4.

C.S.H.B. 599 adds standard Sunset language requiring members of the Board to completetraining before
assumingthar duties. The substitute requires the State Bar to develop a comprehensive strategic plan for
its operations gpanning a period of five years beginning with the next odd-numbered year. The plan must
incdlude measurable goals and a system of performance measures. Each year the State Bar must report
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these performance measuresto the Supreme Court and the editor of the Texas Bar Journd for publication.
SECTION 5.

The subgtitute requires the State Bar and the Supreme Court to consider gods and performance measures
identified in the Bar’ s drategic plan in developing and approving the Bar’ s annud budget, and to identify
additiond gods and performance measures as necessary. After implementing the budget approved by the
Supreme Court, the substitute requires the State Bar to report to the Supreme Court on its progress in
meseting goas and performance measures. It requires the State Bar to revise the goals and performance
measures as necessary and to notify the Supreme Court of such revisions.

SECTION 6.

The substitute repedls the requirement that 51 percent of registered members of the State Bar vote in an
electionfor the dection to be consdered vaid and makes conforming change to authorize the Bar to send
and receive eection ballots eectronicdly.

SECTION 7.

The subdtitute authorizes the State Bar, with the approval of the Supreme Court, to send and receive
electionbalotsby dectronic transmissonand stipulatesthat before approving thismethod of balloting, the
Supreme Court must be stisfied that the Bar’ s election procedure provides members of the Bar with
secure access to eectionbalotsand information.  The subgtitute requires that the State Bar promote and
monitor participation of members in dections and report dtatistics regarding that participation to the
Supreme Court and the editor of the Texas Bar Journa for publication.

SECTION 8.

The subdtitute requires the executive committee to gpprove the creation of committees by the Board.
SECTION 9.

The subgtitute adds standard Sunset language specifying the grounds for removing a Board member.
SECTION 10.

The subdtitute adds standard Sunset language prohibiting Board members, high-level employees, and
spouses from serving as an officer or employee of arelaed Texas trade association.

SECTION 11.

The subgtitute updates standard Sunset language requiring the Bar to have a current equal employment
opportunity policy.

SECTION 12.

The subdtitute replaces an existing provisonwith standard Sunset languagerequiring the executive director
to informBoard members and employees of the qudifications and respongibilitiesfor office. Thesubgtitute
a0 provides additiond standard Sunset language requiring the Bar to maintain information on written
complaints and to natify the parties about policies for and the status of complaints, requiring the Bar to
informemployees about the State Employee Incentive Program, and requiring the Board to make effective
use of technology in the ddlivery of information and services to the public.

SECTION 13.
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The heading to Section81.054, Government Code, isamended to read asfollowns MEMBERSHIPFEES
AND ADDITIONAL FEES.

SECTION 14.

C.S.H.B. 599 requires the Supreme Court to set a civil legd sarvicesfeein an amount not less that $65
to be pad annudly by members of the State Bar with funds to be distributed for approved programs
providing basic avil lega servicesto the indigent. The subgtitute requires the Supreme Court to review the
amount of the fee a least biennidly and authorizesthe court to modify the amount up to 120 percent of the
lowest feeimpaosed under the subsectionduring the preceeding year. The substitute requiresthe Supreme
Court clerk to retain the dvil legd services fee until didtribution is approved by Supreme Court order.
C.S.H.B 599 dipulates that the fee is not subject to rulemaking eection requirements under 81.024,
Government Code. The subgtitute dso adds standard Sunset language establishing a method for
membership renewa and atime-frame and pendty structure for ddinquent renewals.

SECTION 15.

Section 81.072, Government Code, is amended to read asfollows GENERAL DISCIPLINARY AND
DISABILITY PROCEDURES.

SECTION 16.

The subdtitute establishes aframework for the State Bar’ s grievance system in statute that streamlinesthe
hearing process. It specifies that the grievance systemisto providefor anoptionfor atrid indistrict court
on acomplaint as well as an adminigtrative sysemfor attorney disciplinary and disability findingsin lieu of
trids in didrict court. The subdtitute links a voluntary mediation and dispute resolution procedure
maintained by the State Ba—the Client Attorney Assistance Program—to the grievance sysem. The
subdtitute specifies that the procedure should attempt to resolve dlegaions of attorney misconduct
dismissed fromthe grievance systemand should coordinate with other programs administered by the Bar.
The subgtitute stipulates that dl information consdered in voluntary mediation and dispute resolution are
confidentid to the extent that such information is confidentid under the grievance system.

SECTION 17.

The subgtitute requires the chief disciplinary counsel’ s office to dassfy each grievance asan inquiry or a
complant before a didrict grievance committee can consider the matter and specifies that only
complainants may gpped the classification decison. The subgtitute requires the chief disciplinary counsd
to review and investigate al complaintsand requires apand of adigtrict grievance committee to consider
complaints as forwarded by the chief disciplinary counse in ether ahearing docket or adismissal docket.
The chief disciplinary counsdl is required to refer dl dismissed grievances for voluntary mediation and
disoute resolution. All information presented to a panel of a digtrict grievance committee is confidentia
except under certain circumstances. C.S.H.B. 599 definesthe partiesto a hearing as the Commission for
Lawyer Disdpline (CLD) and the respondent attorney and specifies that the chief disciplinary counsdl
presents the complainant’s case in the hearing. Only the CLD and the respondent attorney may appeal
findings of adigtrict grievance committee panel to the Board of Disciplinary Appeds (BODA) and then to
the Supreme Court. The subtitute authorizesBODA to afirm, modify, or reverse a panel’ sfinding, or to
remand the complant for rehearing by the panel that entered the finding or a statewide grievance committee
panel composed of members from State Bar didtricts other than the didtrict from which the appeal was
taken. The subgtitute directs the Supreme Court to promulgate rules regarding the classfication and
disposition of grievances.

SECTION 18.

Conforming changes.
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SECTION 109.

The subgtitute adds standard Sunset language requiring the Board to develop continuing education
programs for members of the State bar.

SECTION 20.

The subgtitute establishes the executive committee in statute and sets its composition. The substitute
requires the executive committee, onrecommendationof the presi dent, to approve the creation of additiona
gtanding and specia committees of the Bar based on a fisca impact study and a poll of existing committee
chars. Theexecutive committee must conduct acomprehensivereview of standing and specia committees
at least biennidly to assess the continued need for each committee and to identify unnecessary overlap.
The committee may perform any other duties as delegated by the Board.

SECTION 21.

Sections 81.020 (e) and 81.029 (1), Government Code, are reped ed to be cons sent with standard Sunset
language concerning requirementsfor the executive director to inform Board members and employees of
the qudifications and respongbhilities of office, and for the agency to maintain an equa employment
opportunity policy.

SECTION 22.

Requires the executive director of the State Bar to prepare the equal employment opportunity policy
statement required by Section 81.029 by January 1, 2004.

SECTION 23.

The subgtitute requiresthe Supreme Court to adopt rulesand procedures concerning the grievance system
as provided in the subgtitute no later than January 1, 2004.

SECTION 24.

The subdtitute darifiesin indructiond provisionthat standard Sunset language concerning Board members
only applies to members appointed or eected to the Board after the effective date, September 1, 2003.
Smilaly, the subdtitute darifies that standard Sunset language concerning maintaining information on
complaints gpplies only to complaints filed with the Bar on or after the effective date of the substitute and
that standard Sunset language concerning membership renewa gpplies only to membership feestha are
subject to renewal after the effective date of the subgtitute. The subgtitute dso clarifiesthat changesto the
grievance procedure agpply to grievances filed on or after January 1, 2004.

EFFECTIVE DATE

September 1, 2003.

COMPARISON OF ORIGINAL TO SUBSTITUTE

C.S.H.B. 599 modifies the origina to ensure that the Bar may distribute and receive eection ballots
electronicaly, and does not have to mail paper bdlots.

The subgtitute clarifies that changes in prohibitions or quaifications for board members, apply to both
appointed and elected board members.
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The substitute adds a provision to require the Supreme Court to set acivil legd services fee in anamount
not less that $65 to be paid annualy by members of the State Bar and to be used soldly to fund basic civil
legd services to the indigent as defined in statute.  The substitute further requires the Supreme Court to
review the amount of the fee at least biennidly and authorizes the court to modify the amount up to 120
percent of thelowest feeimpaosed under the subsectionduring the preceeding year. C.S.H.B 599 stipulates
that the fee is not subject to rulemaking e ection requirements under Sec.  81.024, Government Code.

The subgtitute provides that standards and procedures for processing grievances againg attorneys must
provide for an option for a trid in district court on a complaint as well as an adminigrative system for
atorney disciplinary and disability findings. In contragt, the origina sought to eiminate the option for trid
indigrict court, leaving only an adminidrative system.

The subgtitute clarifies that voluntary mediation efforts should attempt to resolve alegations of attorney
misconduct.

The subdtitute reverts to exiding statutory wording by changing “didrict grievance committeg” back to
“tribuna” to encompass other bodies that may exercise this authority, such asthe Board of Disciplinary
Appeals or the Supreme Court.

The subgtitute requires the chief disciplinary counse to classfy a grievance as aninquiry if the respondent
attorney is deceased, has rlinquished licensein lieu of discipline, or isnot licensed in Texas,

The subgtitute darifiesthat the chief disciplinary counsdl is required to review and investigate each grievance
classfied asa complaint.

The subdtitute clarifies that references are to apane of adidtrict grievance committee, rather than the full
committee.

The subdtitute definesthe partiesto ahearing asthe Commissonfor Lawyer Discipline and the respondent
attorney. The subgtitute clarifies that the chief disciplinary counsel presents the complainant’s case a the
hearing, rather thanrepresentsthe complainant a the hearing. The subgtitute aso strikeswording from the
origind to clarify that the complainant does not have authority to apped.

The subgtitute changes “ Texas Rules of Evidence’ to “Texas Rules of Civil Procedure.”

The subgtitute adds language to authorize the Board of Disciplinary Appedsto affirm, modify, or reverse
a pand’s finding, or to remand the complaint for rehearing by the panel that entered the finding or a
statewide grievance committee panel composed of membersfromstate bar didtricts other than the didtrict
from which the gpped was taken.

The subgtitute makes corrections to reflect that duties belong to the president rather than the board of
directors or the president-elect.

The subdtitute requires the Supreme Court to adopt rules regarding changes in the grievance system not
later than January 1, 2004, and dtipulates that these rules apply to grievances filed on or after this date.

The subgtitute strikes language from the origind version providing the standard Sunset across-the-board
recommendation to limit rules on advertisng.
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