BILL ANALYSIS

C.SH.B. 730

By: Ritter

Regulated Industries
Committee Report (Substituted)

BACKGROUND AND PURPOSE

IN1989, the Residentia CongtructionL.iability Act (RCLA) became effective and, dong withits subsequent
amendments, provided remedies applicable to residential construction defect lawsuits. The lack of sate
performance standardsfor residential constructionin Texas and case law makesit difficult for homeowners
and homebuildersto resolve constructionissues without costly and time consuming litigation. Without state
involvement, homeowners and homebuilderswill have to continue to resort to litigationto resolve disputes.
As proposed, CSHB 730, the Texas Resdentid Congtruction Commission Act will creste a Resdentia
Congtruction Commission, adopt performance standards for resdentia constructionand establish a date
sponsored inspectionand dispute resol ution process that assi sts consumersin resolving constructionissues
with their homebuilders. In addition, the Committee Substitute adds three chapters that address the
registration and regulation of homebuilders.

RULEMAKING AUTHORITY

It isthe committee' s opinion that rulemaking authority is expresdy granted to the Texas Resdentid
Congtruction Commission in SECTION 1.01 (Sections 408.001, 416.008, 416.009, 417.003,
426.004, 427.001, 428.001, 428.003, 428.004, 429.001, 430.001, 430.003, Property Code) of this
bill.

ANALYSIS

Article 1.

Cregtion of the Texas Resdentid Congtruction Commission; State Sponsored Ingpection and Dispute
Resolution; Warranties and Building Standards

Section 1.01

The Texas Property Code is amended by adding Title 16 which is the Texas Residentid Congtruction
Commisson Act. This Act creates the Texas Resdentid Congtruction Commission.

Chapter 401 - Generd Provisons

Definitions are provided for: “gpplicable building and performance standards,” “applicable warranty
period,” “approved architect,” “ gpproved structurd engineer,” ”builder,” “commission,” “home,”
“homeowner,” “limited statutory warranty and building and performance sandards,” “nongtructura
meatter,” “request,” “ settlement agent,” “tate ingpector,” “state-sponsored ingpection and dispute
resolution process,” “structurd,” “structurd failure,” “third-party ingpector,” and “construction defect.”

Thistitle does not apply to an owner-constructed home.

The Texas Resdentid Congtruction Commission is subject to the Texas Sunset Act and will thus be
abolished on September 1, 2015, unless otherwise directed.
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Chapter 406 - Texas Resdentia Congruction Commission

Membership to the Texas Residentid Congtruction Commission congists of nine members appointed by
the Governor. Of the nine, Ssx members are required to hold a certificate of registration issued pursuant
to the Texas Residentid Condtruction Commission Act, two members must be from the generd public,
and one member must be alicensed professona engineer. The Commissoners will serve staggered
sx-year terms with three members' terms expiring on February 1 of each odd-numbered year. No
member of the commission may serve more than two complete terms.

According to Section 406.003, one member of the commission will serve as presding officer at the
pleasure of the Governor.

Section 406.004 provides an outline of the commisson membership and employee redtrictions. In this
section, “Texas trade association” is defined. Any person employed by a Texas trade association in any
capacity or any person who has a spouse employed by a Texas trade association (administrative,
executive, consultant, lobbyist et d.) is prohibited from service on the commisson. Any personwho isa
lobbyist for a profession related to the operation of the commission is aso prohibited from service on
the commission.

Section 406.005 details the grounds for remova from the commisson. Any commissioner that does
not have, a the time of taking office, the qudifications outlined in Sec. 406.001, does not during service
on the commission maintain the qudifications outlined in Sec. 406.001, isindigible for membership
under Section 406.004, cannot because of illness or disability discharge the member’s dutiesfor a
subgtantia part of the member’ sterm, or is absent from more than half of the regularly scheduled
commisson medtingsis cause for remova from membership of the commission.

Actions taken by the commission while one or more of the members are eigible for remova are not
invaid just because one or more members are digible for removal.

If the Executive Director has knowledge that a potentia ground for remova exists, then he/she must
natify the presding officer of this offense. The presiding officer will then contact the Governor and the
Attorney Generd that a potentid ground for dismissal exigs. If the ground for dismissd involvesthe
presiding officer, then the Executive Director isrequired to notify the next highest ranking officer of the
commisson. Thiscommissoner must then notify the Governor and the Attorney Generd of the
potentia ground.

Section 406.006 stipulates that any person who is gppointed to and qudifies for office as amember of
the commission is prohibited from voting, deliberating, or being counted as amember in atendance & a
mesting of the commission until the person completes atraining program.

The Commission is required to meet a least quarterly and at other times at the call of the presiding
officer, as required by Section 406.007.

Chapter 407 - Executive Director and Other Agency Personnel
The commisson is required to employ an executive director as the executive head of the agency, and is
authorized to employ other personne as necessary for the adminigtration of thistitle.

The commisson is required to aso develop and implement policies that clearly separate the
policymaking responsibilities of the commission and the management responghilities of the executive
director and Staff.

The Executive Director is required to cregte and provide information regarding the requirements for
office or employment, is required to develop an adhere to an intra-agency career ladder program, is
required to develop a system of annua performance evauations, is required to prepare and maintain a
written policy statement that implements a program of equa opportunity, and is required to provide to
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commission employees information and training on the benefits and methods of participation in the Sate
employee incentive program.

Chapter 408 - Powers and Duties

Section 408.001 describes the commission’s process in generating rules and empowers the commission
to adopt and implement rulesfor governing the state-sponsored inspectionand dispute resol utionprocess,
edtablishing limited statutory warranty and building stlandards for residential construction, approving third-
party warranty programs, and approving third party inspectors. Substantive rulesmust be approved by the
Attorney Generd.

Section 408.002 (Fees) The commission is required to adopt fees commensurate with providing
sufficient revenue to cover the costs of administering this program.

Section 408.003 (Accessihility) The commission isrequired to comply with federal and state laws
related to accessibility and the Executive Director is required to prepare and maintain awritten
gatement detailing how the commission will assst people who do not spesk English.

Section 408.004 (Annua Report)
The commission is required to file annudly a detailed written report accounting for al funds received and
disbursed during the preceding fiscal year.

Chapter 409 - Public Interest Information and Complaint Procedures

Section 409.001 Public Interest Information

The commisson is required to prepare information of public interest describing the functions, purpose, and
various activities of the commission.

Section 409.002 Public Participation
The commisson isrequired to devel op and implement palicies that provide the public with opportunity to
gppear and participate in commission activities.

Section 409.003 Records of Complaints
The commission is required to maintain a file on each written complaint filed with the commisson and is
required to keep both parties informed on the progress of the complaint and its resolution.

Chapter 416 - Certificate of Registration

Section416.001 stipulates that unless a person holds acertificate of registrationissued under this chapter,
such person is prohibited from acting as a builder.

Section 416.002 states that each applicant for a builder certificate of registration is required to submit an
application on aform prescribed by the Commission. Applicants under this section are also required to
disclose whether they have ever entered a plea of guilty or nolo contendere to a felony or have been
convicted of afdony and canno longer appeal. The commissionisaso authorized to conduct background
checks on applicants.

Section 416.003 authorizes the Commisson to issue conditiond regigtration certificates while crimind
background checks are pending. This section expires January 1, 2006.

Section 416.004 authorizes the Commissionto charge and collect filing fees for gpplications, charging up
to $500 for an origind certificate of registration and $300 for arenewal.

Section 416.005 deds with generd digibility requirements for certificates of regigtration.
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Section 416.006 deds with additiond digibility requirements for business entities.

Section 416.007 deds with the issuances of certificates, requiring the Commissionto issue a certificate of
registration within 15 days of receipt of an gpplication wherein the applicant meetsthe criteriain Sections
416.005 and 416.006.

Section 416.008 deds with denid of registrations and creates an gpped process for decisons to reject
gpplications. Thissection aso grantsrulemaking authority to the Commission relating to gppeal sof gppedls.

Section 416.009 addresses expiration of certificates.

Section 416.010 requires a builder to maintain afixed office location in the sate, and deals with casesin
which abuilder moves from the address designated on the certificate of registration.

Chapter 417 - Prohibited Practices, Disciplinary Procedures.

Section 417.001 gates the grounds for under which a person is subject to disciplinary action under this
chapter.

Section 417.002 dedl's with the disciplinary powers of the Commission.

Section 417.003. If the Commission proposes to take disciplinary action, aperson is entitled to a
hearing before the Commission. The Commission shall adopt procedurd rules that will apply to any
such hearing.

Section 417.004 A person aggrieved by aruling in adisciplinary hearing is entitled to gpped to a
digtrict court in the county in which the hearing is held.

Chapter 418 - Adminidretive Pendlty.

Section 418.001 states that the Commission is authorized to impose adminidrative penaties on a
certificate holder who violates Title 16 of the Property Code or arule adopted by the Commission.

Section 418.002 states that administrative penalties may not exceed $500 for each violation, and states
the criteria that a hearings officer is authorized to consider for determining the Size of an administrative

pendty.

Section 418.003 tates that the Commission is authorized to set a deadline for the payment of
adminidrative pendties.

Section 418.004 For aviolation of an order to pay an adminigrative penaty, the Commissonis
authorized to refer the matter to the attorney genera for collection, or enforce any part of the order that
pecifies disciplinary action to be taken againgt the certificate holder if the certificate holder fallsto pay
the pendty within the time prescribed.

Chapter 426 - State-Sponsored |ngpection and Dispute Resolution Process, Statutory Warranty And
Building Standards

Section 426.001 Applicability of Subtitle

This section details what condtitutes as a complaint subject to the state-sponsored ingpection and dispute
resolution process. This process begins if adispute arisesout of an aleged congtruction defect other than
acdam soley for persond injury, surviva, wrongful deeth, or damage to goods. A request must adso be
submitted to the commissionon or before the 10" anniversary of the date of the initid transfer of title from
the builder to theinitid owner of the home or improvement that is subject of the dispute or the date on
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which the contract for congtruction of the improvement was entered into.

This resolution process does not gpply to disputes arising out of violations of the Busness & Commerce
Code, a contractor’s wrongful abandonment of an improvement project before completion, or violation
of Chapter 162.

Section 426.002 Conflict With Certain Other Law
Thissubtitle (article) prevailsin any conflict with other law induding Chapter 27 of the Property Code and
the Deceptive Trade Practices-Consumer Protection Act.

Section 426.003 Regidration Fee

A regigration fee of not more than $125 will be assessed at the closing of each sale of a home or as
provided by subsection C. The commisson is authorized to set leves of fees based on the vaue of the
improvements. The settlement agent isrequired to collect the feesand remit themto the commissionno later
than the 15™ day of the month after the month in which the fee is collected. If the transaction does not
involve a settlement agent, then the builder must remit the fee no later than the 30" day after the earlier of
the date of the agreement between the two parties, or the commencement of the work onthe home. The
commission is authorized to assess a late payment pendty of not more than $500 againgt a builder who
violates this procedure. This process gpplies only to new resdentia congtruction and the builder is
responsible for paying the regigration fee at closing in addition to any other feesfor whichthe builder may
be obligated.

Section 426.004 Application And Inspection Fees

An gpplication fee in an amount determined by the commission will be assessed to the party who submits
amétter to the commission for the state-gponsored ingpection and resolution process. The commissonis
authorized to charge an additiona amount to cover the expense of the third party ingpector. Homeowners
demondtrating a financid inability to pay the fees and expenses are authorized to quaify for waiver of the
fees. If theinitid transfer of title of the home from the builder occurred before 1/1/04, the party who
submits a matter to the commission is required to pay the registration fee,

Section 426.005 Prerequisite To Action

This subtitle must be followed prior to filing an action. Anactionfor damages or other relief from aleged
congtruction defects must be filed on or before the 90™ day after the date the third-party inspector issues
the ingpector’ s determination and if the determinationis appealed - no later thanthe 90™ day after the date
the commissonissuesits rulingonthe gppeal. Any clamfor persond injuries, damagesto persona goods,
or consequential damages arisng out of an aleged congtruction defect must be included.

Section 426.006 Time For Requesting Inspection and Dispute Resolution

The State Sponsored Ingpection and Dispute Resolution process must be requested on or before the
second anniversary of the discovery of the conditions claimed to be evidence of the construction defect and
in any effect no later than the 30" day after the date the applicable warranty period expires.

Section 426.007 Admissihility Of Certain Evidence

A person who submitsarequest for the State Sponsored Inspectionand Dispute Resolutionmust disclose
the name of any person who, on behdf the requestor, inspected the home in connection with the
construction defect dleged in the request. If the name is not included in the request, the requestor is
prohibited from retaining the person as an expert or use materids prepared by that person in the dispute
process or any action arising out of the construction defect that is subject of the request. The failure of a
homeowner to obtain an expert during this process does not preclude such homeowner fromretaining an
expert if adispute resultsin arbitration or litigation.

Section 426.008 Effect Of Third-Party Ingpector’s Determination or Ruling By Panel of State
Inspectors

Inany actionbrought after a determination by athird-party inspector or ruling by a pane of state ingpectors
onthe existence of the constructiondefect or itsappropriate repair, the determinationor ruling is presumed
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to be reasonable and dispositive. Any attempt to dispute, vacate, or overcome the presumption must
establish by clear and convincingevidencethat the determination or rulingisinconsstent withthe applicable
warranty and building standards. A third-party ingpector’ s report does not apply in a subsequent action
that is not between the homeowner and the builder.

Chapter 427 - Inspectors

Section 427.001 Quadlifications Of Third-Party Inspectors

A third party inspector approved by the commisson must meet the minimum qualifications prescribed by
the commission and must so submit to the commission an annua application and fee in the amount
required by commission rule.

Inspectors of workmanship and materidsissues must have at least five years experience inthe resdentia
congruction industry.  An ingpector who inspectsissuesinvalving structural matters must be an approved
sructurd engineer or gpproved architect and must have a minimum of 10 years experience in resdentid
congruction.

Each ingpector must be certified to the Internationa Residentia Code by the Internationa Code Council
and mus have received initid training regarding the state-sponsored inspection and dispute resolution
process and annual continuous educetion.

An ingpector is prohibited from receiving more than 10% of the ingpector’ s gross income from providing
expert witnessservices, indudingretentionfor the purpose of providing tesimony, evidence, or consultation
in connection with a pending legd action.

Section 427.002 State Inspectors

The commission is required to employ state ingpectors to serve on an appeds panel for the purpose of
reviewing the determinations of the third-party ingpectors, provide consultation to third-party ingpectors,
and to adminiger the state-sponsored ingpectionand dispute resolution process. All stateinspectors must
be certified to the Internationad Residentid Code by the International Code Council.

Chapter 428 - State-Sponsored |ngpection and Dispute Resolution Process

Section 428.001 Request for Resolution

If adispute arises out of andleged congtruction defect between a builder and homeowner, ether party is
authorized to submit a written request to the commission for the state-gponsored inspection and dispute
resolution.

Therequest mugt detall each adleged construction defect that is subject of the request, state the amount of
any known out-of-pocket expenses and engineering or consulting fees incurred by the homeowner in
connection with each dleged construction defect, include any evidence that depicts the nature and cause
of each dleged congtruction defect and the nature and extent of repairs necessary to remedy the
construction defect, and be accompanied by any specified fees.

The homeowner must also notify the builder in writing of each congtruction defect the homeowner clams
to exis no later than 30 days before a request is submitted to the commission, and must provide a
reasonable opportunity for the builder or the builder’ s designated consultants to ingpect the home.

A person who submits a request must send a copy of the request and the evidence submitted with the
request, by certified mail, return receipt requested, to every other party involved in the dispute.

The commission is required to establish methods to inform homeowners of the request process, ad is
required to provide a personwho filesarequest withacopy of the commission’s policies and procedures
relating to investigation and resolution of a request.

The commisson is required by rule to establish a standard form for submitting a request under these
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provisonand provide ameans to submit arequest eectronicaly. Thefilingof arequest talls the limitations
period in an action between a builder and a homeowner that arises out of the subject of the request until
the 45th day after the date afinal, non-gppealable recommendation is issued under these provisons.

Section 428.002 Builder’s Right of Inspection

At any time beforethe conclusion of the state-sponsored ingpectionand dispute resolution process and on
the builder’ s written request, the homeowner is required to give the builder reasonable opportunity to
ingpect the home that is the subject of the request or have the home ingpected to determine the nature and
cause of the construction defect and the nature and extent of the repairs necessary to remedy the defect(s).

Additionaly, the builder is authorized to take reasonabl e steps to document the construction defect and the
conditionof the home. If for any reason the homeowner delays the ingpection for morethan five days after
the date of receiving the builder’ swrittenrequest, any time period for subsequent actionto be taken by the
builder or the third-party ingpector is required to be extended one day for each day the inspection is
delayed after the fifth day.

Section 428.003 Inspection By Third-Party Inspector

After recalving arequest, the commissonis required to gppoint athird-party ingpector to ingpect the home
and meset with the homeowner and the builder. Each party (homeowner and builder) each have the right
to strike the gppointment of a third-party inspector one timefor each request submitted. The commission
is required to gppoint athird-party ingoector within 15 days of recelving a request for aresolution under
hte process st forth in this hill.

Section 428.004 |nspector’s Recommendation

Third-party inspectors involved in workmanship and materias issues are required to ingpect and make
recommendations no later than the 15" day after the date the third-party inspector receives appointment
from the commission.

Inthe case of agructurd matter in the home, an approved engineer isrequired to ingpect the home no later
than the 30" day after the date the request is submitted and issue arecommendationno | ater than 60 days
after the date the third-party ingpector receives the assgnment from the commission. The inspector or the
parties to the dispute are authorized to request additiond time.

Third party recommendations must address only the constructiondefect (based onthe gpplicable warranty
and building standards), and designate a manner or method of repair. Third-party inspection
recommendations are prohibited from including payment of any monetary congderation. |If the inspector
finds for the party who submitted the request, the commission is authorized to order the other party to
remburse dl or part of the fees and ingpection expenses paid by the requestor.

Section 428.005 Threat To Hedlth or Safety

A builder who receiveswrittennotice of a request rdaingto aconstructiondefect that creates animminent
threat to the hedlth or safety of the inhabitants of the residenceisrequired to take reasonable steps to cure
the defect as soon as practicable. If the builder fals to do so, the homeowner is authorized to have the
defect cured and recover from the builder the reasonable cost of the cure plus reasonable attorney’ s fees
and expenses associated with the remedly.

Chapter 429 - Apped Of Third-Party Inspector’s Recommendation

Three state inspectors are required to serve on a three member panel to review inspector
recommendations. If the goped involvesadispute regarding astructurd falure, one of the state inspectors
on the review pand must be a licensed professonal engineer. An gpped of athird-party inspector’s
recommendation is required to be conducted within 15 days.

The review pand is required to (i) review the recommendations without a hearing unless a hearing is
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otherwiserequired by rulesadopted by the commission; (i) approve, reject, or modify the recommendation
of the third-party inspector or remand the dispute for further action by the third-party ingpector; (iii) and
issue written findings of fact and aruling on the apped no later than 30 days after the date the notice of
apped isfiled with the commission.

Chapter 430 - Warranties and Building Standards

Section 430.001 Limited Statutory Warranties and Building Standards

The commission is required to adopt limited statutory warranties and building standards for resdentid
construction.

The warranty periodsare required to be one year for workmanship and materids, two yearsfor plumbing,
eectricd, heating, and ar-conditioning systems, and tenyearsfor mgor structura components of a home.

The building standards mugt require substantial compliance with the standards contained in either the
International Residentiad Code for One and Two Family Dwalings published by the International Code
Council or theNational Electric Code, eachas applicable. They are dso required to include recommended
management practices for limiting moisture intruson, as well as for other various components of a home,
induding foundations, floors, callings, wals, roofs, interior and exterior components, drainage, landscaping,
irrigetion, heeting, cooling, dectrica and plumbing.

This sectiona so describes which version of the International Residential Code or Nationa Electric Code
would apply to a particular residence, depending on whether the resdence islocated in a municipdity or
the extraterritorid jurisdictionof amunicpdity, an unincorporated area that is not withinthe extraterritoria
jurisdictionof amunicipdity and resdentia constructionlocated in an unincorporated areain acounty that
does not contain an incorporated area.

Unless otherwise specified in awritten agreement between a builder and the homeowner, awarranty
period for anew home begins on the earlier of the date of occupancy or transfer of title to the initia
homeowner. A warranty period for an improvement other than anew home begins on the date the
improvement is substantialy completed.

Section 430.002 Statutory Warranties Exclusive

The only warranties that exist for residentia construction or residentia improvements are warranties
created by this chapter or by other statues expresdy referring to resdentia construction or residentia
improvements, or any express, written warranty acknowledged by the homeowner and the builder. A
court is prohibited from discerning or declaring any other implied warranty.

Section 430.003 Approva of Third-Party Warranty Company

The commission is authorized to approve as a third-party warranty company an entity that has operated
warranty programsin this state for at least five years, a company whose performanceisinsured by an
insurance company authorized to engage in the business of insurance in this state, or an insurance
company that insures the warranty obligations of abuilder under the statutory warranty and building
gandards. Before being gpproved by the commission awarranty company must first submit an
gpplication and afee.

Section 430.004 Third-Party Warranty Company

If abuilder chooses to provide acommission approved third-party warranty company, the builder is
authorized to limit lidbility to the homeowner under the terms of that warranty. However, the limitation
of ligbility under this section is not effective unless the company providing the warranty agreesto
perform the builder’ s warranty obligations and actudly pays for or corrects any congtruction defect
covered by thewarranty. A commission approved warranty company has al of the obligations and
rights of a builder regarding performance of repairs to remedy construction defects or payment of
money ingtead of repair. A company that administers awarranty is not ligble for any damages resulting
from a congtruction defect or from repairs covered under the warranty nor are they authorized to
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assume liability for persond injuries or damage to persond property. A builder, on the other hand,
does not avoid ligbility for persond injuries or damage to persond property for which the builder would
otherwise be ligble under law by providing a written warranty from a third-party warranty company.

Section 430.005 Minimum Standards For Determination of Defect

A warranty company is required to use defect ingpection procedures substantialy smilar to those
established by the commission, and is further authorized to adopt warranty standards in addition to the
standards adopted by the commission, but it is prohibited from reducing the limited Satutory warranty
and building standards.

Section 430.006 Effect of Subtitle on Other Rights and Obligations

This subtitle provides the sole rights and obligeations between a homeowner and a builder, unless
additional rights and obligations are provided in an express, written contract between the homeowner
and builder. Except as specified in this subtitle, an express, written contract between a homeowner and
builder is prohibited from limiting the obligations of a builder under thistitle.

After anagppeal has been made to the Commission, a homeowner is authorized to bring an action against
a builder or a third-party warranty company for breach of a limited statutory warranty adopted by the
Commisson. Except as provided by this subtitle, aclamfor tort, breach of contract, breach of warranty,
statutory violation, or any other cause of action may not be pursued against abuilder. Thissubtitle creates
the only cognizable cause of actionavailable againgt abuilder or third-party warranty company withregard
to congtruction defects.

Section 1.02

Commission Appointments

The Governor is required to gppoint the members of the Texas Residentid Construction Commission by
December 1, 2003. Three members will have terms expiring February 1, 2005 and three members for
terms expiring February 1, 2007, and three membersfor terms expiring February 1, 2009. The Governor
is aso required to designate a person to perform the miniderid acts necessary for posting notice of and
holding the first meeting of the commisson.

Section 1.03

Commission Adoptions

As soon as possible after appointment of itsmembers, the Texas Resdentid Congtruction Commissonis
required to adopt limited statutory warranties and building and performance sandards. Thosewarranties
and building and performance standards apply only to resdentia construction that begins on or after the
effective dateof the standards as determined by the commission. Res dentia constructionthat beginsbefore
the effective date of the warranties and building and performance standardsis governed by warrantiesand
building and performance standards applicable to the congtruction before that date.

Section 1.04
The Commission isrequired to begin registering buildersin this state by March 1, 2004.

Article 2.
Resdentid Congruction Lighility Act (“RCLA”)

Section 2.01

amending Section 27.001 of the Property Code

Section27.001 of the Property Code isamended to add the definitions and to refer to Title 16 - The Texas
Resdentia Congtruction Commisson Act. The definition of “action” is added. The definition of
“congruction defect” is amended to refer to Section 401.003 of the Texas Resdential Construction
Commisson Act. The definition of “contractor” is amended to refer to Section 401.002 of the Texas
Resdentia ConstructionCommissonAct. Thedefinition of “economic damages’ isadded. Thedefinition
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of “resdence’ is amended to mean the red property and improvements. The definition of “sructurd
falure’” isamended to refer to Section 401.002 of the Texas Resdentia Congtruction Commission Act.

Section 2.02

amending Section 27.002 of the Property Code

Section 27.002 of the Property Code is amended to add that the chapter also applies to other forms of
relief. Subsection (d) is added to exclude from RCLA any action that arises from aviolation of Section
27.01 of the Busness & Commerce Code, a violation of Chapter 162, or a contractor’s wrongful
abandonment of an improvement project before completion.

Section 2.03

amending Section 27.003 of the Property Code

Section 27.003(a) of the Property Code is amended to add the “ other rdlief” language added to Section
27.002. Subsection (8) (2) isamended to add that an assignee of aclaimant must provide prior noticeand
opportunity to ingpect and offer to repair. This subsection is aso amended to refer to Chapter 428 of the
Texas Resdentid Construction Commission Act. Subsection (b) is amended to add the “other relief”

language.

Section 2.04

amending Section 27.004 of the Property Code

Section 27.004(a) is amended to address the stuation when Subtitle D, Title 16 (the Texas Resdentid
Congtruction Commission Act) does not apply and incorporates other changes made in the prior section
referring to “anaction”, “ other rdief”. With respect to claims subject to Subtitle D, Title 16, a contractor
is entitled to make an offer of repair in accordance with subsection (b). Also, a homeowner who has
brought a complaint subject to Subtitle D, Title 16 isnot required to submit awrittennotice as required by
Chapter 27 of the Property Code to the builder upon the conclusion of that process.

Subsection (b) is amended to address the Stuation when Subtitle D, Title 16 (the Texas Residentid

Construction Commission Act) does apply. Not later thanthe 15" day after the conclusionof the process

described in Subtitle D, Title 16, if gpplicable, or not later than the 45 day after the date the contractor

receives the written notice under this section, if Subtitle D, Title 16 does not gpply, the contractor may

make awritten offer of settlement to the daimant. The amendments dso require a clamant under RCLA

to inform the contractor, within 25 days, of why the daimant thinks the offer to repair is unreasonable and

dlows the contractor to address those issues. The contractor will then have 10 days to make a
supplementa written offer of settlement.

The definition of independent contractor is deleted.

Subsection(c) is amended such that compliance with the provisons sat forth in Subtitle D, Title 16 or the
giving of notice under subsections (a) and (b) is not required if doing so would be impracticable because
of the necessityfor initiating an actionto prevent the expiration of the statute of limitations or if the complaint
is asserted as a counterclam. It also adds language to State that if Subtitle D, Title 16 applies to the
complaint, then, smultaneoudy to thefiling of an action by a daimant, the dlaimant must submit a request
under Section 428.001 of the Property Code. It dso statesthat if Subtitle D, Title 16 does not apply, the
inspection provided for by subsection (a) may be made not later thanthe 75" day after the date of service
of the suit, request for arbitration, or counterclam againg a contractor. And, the offer provided for by
subsection (b) may be made not later than the 151 day after the date the State-Sponsored | nspectionand
Dispute Resol ution Process is completed, if Subtitie D, Title 16 applies, or not later than the 60" day after
the date of service, if Subtitle D, Title 16 does not gpply. Findly, this subsection is amended to remove
the restrictions on abating an action for up to 75 days.

Subsection (d) is amended to require dismissd of an action in which a clamant falled to comply with

Subtitle D, Title 16 (the Texas Resdentia Congtruction Commission Act). The current verson of this
subsection provides for an abatement, not dismissd. Subsection (€) is deleted because it refers to the
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abatement.

The hill createsanew Subsection(e) [formerly (f)]. This subsection is amended to focus on the nature of
the offer being reasonable or unreasonable. The current provison causes the finder of fact to focus on
whether the damant is reasonable or unreasonable. In addition, one of the limitations on damages is
amended to bethe fair market vaue of the contractor’ slast offer. The current provison limitsthe damages
to the reasonable cost of the offered repairs necessary to cure the congtruction defect. This subsection is
further amended to describe that attorney’s fees are those prescribed by Rule 1.04 of the Texas
Disciplinary Rules of Professona Conduct.

Section (f) [formerly (g)] isamended to change the sandard from completing repairs to fully performing.
The additiond changes will make clear that the limitation on damages does not apply but the RCLA ill
aoplieseven if an offer isnot made or full performance is not achieved.

Section (g) [formerly (h)] is amended to refer to an action and economic damages. The daimant may
recover only the following economic damages proximately caused by a congtruction defect: the sum of (i)
the lesser of (A) the cost of repairs or (B) the difference in the value of the resdence congtructed and the
vaue of the residence had it been constructed without the defect, (ii) reasonable and necessary cost for the
replacement or repair of any damaged goods in the residence, (iii) reasonable and necessary engineering
and conaulting fees, (iv) the reasonable expenses of temporary housing reasonably necessary during the
repair period and (V) the reduction in current market value to the extent such reduction is caused by
structurd failure and (vi) reasonable and necessary atorney’ s fees.

Section (h) [formerly (i)] is amended to add that a claimant and a contractor can extend the times
described in the RCLA.

Section (i) [formerly (j)] isre-lettered

Section (j) [formerly (k)] is amended to refer to an arbitration tribund and that it isthe find offer of
sattlement on which the trier of fact will determine reasonableness.

Section (K) [formerly (1)] isre-lettered.
Section (1) [formerly m)] is re-lettered.
Section (m) [formerly (n)] adds that an offer to repurchase aresdence is not precluded.

Section (n) is new and requires the notice and offer to be sent by certified mail, return receipt request.
Further if previoudy known that an attorney represents a party the notice or response must be sent to
the attorney. This section aso strikes provisons relaing to ingpection and settlement provided by
common law or in other Satutes.

Section (o) [formerly (p)] is re-lettered.

Section 2.05

adding Section 27.0042 to the Property Code

This new section dlows for a contractor and a homeowner to agree in advance on the terms for a
purchase of the resdence in the event the cost of repairs exceeds a pre-agreed upon percentage of the
vaue of the fair market value of the home. In the event of a purchase, the contractor must pay the
origind purchase price, closing costs, reasonable and necessary attorney’ s fees and expert fees. An
offer to purchase aclamant’ s home is considered reasonable.

Section 2.06

amending Section 27.007(a) of the Property Code
This described the notice required to bein a contract. Section 2.06 is amended to make minor clerica

C.SH.B. 730 78(R) Page 11 of 14



corrections and clarifications. It aso adds reference to arbitration.

Section 2.07
sets forth the effective date of the changes.

Article 3.
Damages In Certain Actions Involving Resdentia Construction Defect

Section 3.01
adding Chapter 42 to the Civil Practice and Remedies Code

Chapter 42

Section 42.001 Definition

Defining “residentiad congtruction defect,” the same as * congtruction defect” in Section 27.001 of the
Property Code.

Section 42.002 Damages For Menta Anguish Not Recoverable
No person seeking damages arising from aresidentia construction defect is authorized to recover
damages for menta anguish.

Section 3.02
describing the effective date for the new Chapter 42 provisions.

EFFECTIVE DATE

September 1, 2003.

COMPARISON OF ORIGINAL TO SUBSTITUTE

Chapter 401. General Provisions.

Same, except that the Substituterepl acesthe definition of “ gpplicable building standards’ withthe definition,
“agpplicable building and performance standards.” Also, the Substitute replaces the definition of “limited
statutory warranty and building standards’ with the definition, “limited Statutory warranty and buildingand

performance standards.”

Title 16 of the Property Code, whichwould be created by this bill, would not apply to owner-constructed

homes (Sec. 401.004)

Chapter 406. Texas Resdential Construction Commission.

Same, except that, of the nine members appointed by the Governor to serve on the Texas Residentia
Congtruction Commission, Sx members must hold a certificate of registration issued pursuant to the Texas
Residentid Congtruction Commisson Act. Two members must represent the genera public and one

member must be alicensed professond engineer.

Chapter 416, Certificate of Registration, was added with the following sections.
Sec. 416.001. Registration Required.

Sec. 416.002. Application for Certificate.

Sec. 416.003. Conditional Registration.

Sec. 416.004. Fees.

Sec. 416.005. General Eligibility Requirements.

Sec. 416.006. Additional Eligibility Requirementsfor Business Entities.
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Sec. 416.007. Issuance of Certificate.

Sec. 416.008. Denial of Registration.

Sec. 416.009. Expiration of Certificate.

Sec. 416.010. Office Location; Change of Address.

Chapter 417. Prohibited Practices; Disciplinary Procedur es, was added with the following
sections:

Sec. 417.001. Groundsfor Disciplinary Action.

Sec. 417.002. Disciplinary Powers of Commission.

Sec. 417.003. Hearing.

Sec. 417.004. Appeal.

Chapter 418. Administrative Penalty, was added with the following sections:
Sec. 418.001. Imposition of Administrative Penalty.

Sec. 418.002. Amount of Penalty.

Sec. 418.003. Payment of Penalty.

Sec. 418.004. Enforcement of Penalty.

Chapter 416. State-Sponsored | nspection and Dispute Resolution Process, Statutory Warranty
and Building and Performance Standar ds, was renamed Chapter 426.

Sec. 426.003. Registration Fee.

Same, except that |language has been inserted to clarify that this process gpplies only to new resdentia
congruction, and that the builder is responsible for paying the regidtration fee a dosing, in addition, and
not in lieu, of any other fees for which the builder may be obligated. Language has dso been inserted to
darify when the registration fee must be remitted to the Commission with respect to fees collected in
connection with remodeling jobs. Findly, language has been inserted to sate that alate fee for fallureto
pay the required registration fee may not exceed $500.

Sec. 426.007. Admissibility of Certain Evidence.

Same, except that language hasbeeninserted to darify that the failure of a homeowner to obtain anexpert
at the Commission-stage of this process does not preclude such homeowner from retaining anexpert inthe
event that the dispute between the builder and the homeowner resultsin arbitration or litigation.

Sec. 426.008. Effect of Third-Party Inspector’s Determination or Ruling By Panel of State
I nspectors.

Same, except that language has been added to clarify that the presumption to which a third-party
ingpector’ s report is entitled under these provisions would not apply in a subsequent action that is not
between the homeowner and the builder, and that such report is not admissible in any such action.

Chapter 417. Inspectors, was renamed Chapter 427.

Chapter 418. State-Sponsor ed | nspection and Dispute Resolution Process, was renamed Chapter
428.

Sec. 428.001. Request for Resolution.

Same, except that language has been added to provide that (i) the Commission, by rule, shdl establish a
gtandard form for submitting a request under these provisons and provide a means to submit a request
eectronicdly, and (ii) the filing of arequest tolls the limitations period in an action between a builder and
a homeowner that arises out of the subject of the request until the 45™ day after the date a final, non-
gpped able recommendation is issued under these provisions.

Sec. 428.003. Ingpection By Third-Party Inspector.
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Same, except language has been inserted that would require the Commission to gppoint a third-party
ingpector within 15 days of recelving arequest for a resolution under the process set forth in this bill.
Chapter 419. Appeal of Third-Party Inspector’s Recommendation, was renamed Chapter 429.
Same, except that language has been added providing that an gppedl of third-part inspector’s
recommendation must be gppealed within 15 days. Also, the use of the word “determination” has been
changed in this section to the word “recommendation,” to more accurately reflect the nature of the
third-party ingpector’srole in this process.

Chapter 420. Warrantiesand Building Performance Standar ds, was renamed Chapter 430.

Sec. 430.001. Limited Statutory Warrantiesand Building and Performance Standar ds.

Same, except that provis onshave been added to reflect that the National Electrical Codegovernsedectrica
standards in residentia congtruction, while the International Residential Code governs non-electrical
standards. Also, the Commission would be directed to establish sandards for performance for various
components of a home, including foundations, floors, celings, walls, roofs, interior and exterior
components, drainage, landscaping, irrigation, hesting, cooling, eectricad and plumbing. Also, the
Commission is directed to establish certain standards for the unincorporated areas of acounty in which no
incorporated areas exist. Findly, language has been added to provide that the warranty period will begin
to run on the earlier of (i) occupancy or (ii) trandfer of title from the builder to the initid homeowner.

Sec. 430.006. Effect of Subtitle on Other Rights and Obligations.

Same, except that language has been inserted to clarify that, after an gppeal has been madeto the
Commission, a homeowner may bring an action againgt a builder or a third-party warranty company for
breach of alimited statutory warranty adopted by the Commission.

SECTION 1.02
Same, except that the Governor must make the necessary gppointments by December 1, 2003.

SECTION 1.04
The Commisson must begin registering buildersin this state by March 1, 2004.

SECTION 2.04 amending Section 27.004 of the Property Code.

Same, except that language has been added to clarify that ahomeowner who has gone through the State-
Sponsored Dispute Resolution Process need not file a RCLA notice upon the conclusion of this process.
Also, damages that may be recovered in a RCLA action may not exceed the lesser of (i) the reasonable
cost of repairs or (ji) the difference in the value of the residence as constructed, and the value of the
residence without the construction defect.
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