BILL ANALYSIS

H.B. 1011

By: Hochberg

Crimind Jurisprudence
Committee Report (Unamended)

BACKGROUND AND PURPOSE

Last session, the Legidature passed S.B. 3 whichestablished a procedure for the testing of post-conviction
DNA. Thebill provided an opportunity for biologica evidence to be tested -- post-conviction-- in cases
where testing or technology was not avaldble at the time of the trid. Under the law, the following
conditions must exist:

biologica evidence exigts

evidenceisin acondition that it can be tested
identity of perpetrator isor wasan issue at triad
type of case where DNA would make a difference

A owbdpE

As with any mgor piece of legidation, issues/problems/concerns arise after passage which require
clarification or finetuning. H.B. 1011 proposes to clarify the intent of SB. 3 and ensure efficient and
effective use of the post-conviction DNA law.

RULEMAKING AUTHORITY

It is the committee’s opinion that this bill does not expresdy grant any additionad rulemaking authority to
a dtate officer, department, agency, or indtitution.

ANALYSS
H.B. 1011 makes the following changes.

1. We have heard from a number of counties and judgesthat the courts are being “flooded”
with letters from inmates asking for DNA testing. The requests provide no informationas
to whether post-conviction DNA would be appropriate. Unclear as to what is the
appropriate course of action, the courts are gppointing lawyers (primarily at county
expense as most inmates are indigent) to investigate and file motions on dl cases. Thishill
would clarify that the court is required to appoint a lawyer when it finds reasonable
groundsfor the motionto befiled and the court determinesthat the personisindigent. This
change will ensure that thosewho have a viable case will be receiving the necessary loca
and gtate resources while not wasting time and money on frivolous claims.

2. Under the current law, in order to qudify for DNA testing, the defendant mugt establish
by a preponderance of the evidence that “a reasonable probability exists that the person
would not have been prosecuted or convicted if exculpatory results had been obtained
through DNA testing.”

This provison wes litigated beforethe Court of Crimina Appedsin Kutzner v. State, 75
S\W. 3d 427 (Tex. Crim. App. 2002). The Court’s opinionin Kutzner highlighted the
need for darificationby the Legidature as to how Chapter 64 isto be used. Specificdly,
the Legidatureintended for Chapter 64 to be used as a motions procedure which, but for
the fact that it appearsafter conviction, workslike a pretrid motion. The Legidature did
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not intend to introduce procedures and burdens which mirror the traditiona post-trial
procedure of writs of habeas corpus.

In order to meke its intent clearer, H.B. 1011 makes the following changes to Article

64.03:

a

The hill darifies that the standard of proof with regard to getting a DNA test is
“preponderance of the evidence.” By taking out the “reasonable probability”
language, the intent is to darify that the defendant does not have to meet two
burdens. Despite the reasoning in Kutzner, the Legidature did not intend for the
defendant to have to prove “actud innocence’ (a principle under habeas law) in
order to meet his burden to have the test done. The defendant must prove that,
had the results of the DNA test been available at trid, there is a 51% chance that
the defendant would not have been convicted.

b. Thehill further darifies that the defendant does not have to meet a two-prong test
of not having been prosecuted or convicted. Rather, theintent wasthat the person
would have to prove by a preponderance of the evidencethat he would not have
been convicted. Accordingly, the bill strikes the “ prosecuted or” language.

3. There was aso some confusion in Kutzner as to what sections under the law could be

appealed. H.B. 1011 makes it clear that both the request for a test (based on legd or
factud determinations) and the findings by the trid court are appedlable. The bill corrects
an inadvertent mistake which provided that al capita cases had a direct apped to the
Court of Crimind Appedls. The origind intent was only for death pendty casesto have
thisdirect apped -- asthey do in al other cases. H.B.1011 makesthis change aswel as
giving the prosecution the right to apped.

EFFECTIVE DATE

September 1, 2003.
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