BILL ANALYSIS

C.SH.B. 1044

By: Ridde

Locd Government Ways and Means
Committee Report (Substituted)

BACKGROUND AND PURPOSE

Under current law, properties owned by community housing devel opment organi zations (organizations) are
exempt from ad valorem taxation. There are concerns that many organizations providing either new
congtruction or rehabilitated housing projects abuse the tax exemption. CSHB 1044 provides that a
property may not receive an exemption under this section unless at least 50 percent of the dwdling units
in the housng project are reserved for individuds or families as determined by the Texas Department of
Housing and Community Affairs. It requirestheorganization must give preferenceto public school teachers
and adminigtrators, peace officers of counties or municipdities, Veterans, and persons serving on active
duty as members of the armed forces of the United States.

RULEMAKING AUTHORITY

It isthe committee' s opinion that rulemaking authority is expresdy granted to the Texas State Affordable
Housing Corporation in SECTION 3 via Section 11.1826 (c) of this hill.

ANALYSS
SECTION 1. Amends the heading to Section 11.182, Tax Code as follows:

Sec. 11.182. Community Housng Development Organizations Improving Property For Low-
Income And Moderate Income Housing: Property Previoudy Exempt.

SECTION 2. Section 11.182, Tax Code, isamended by adding Subsections (j) -(k) to read as follows:

() Provides tha an organization may not receive an exemption under Subsection (b) or (f), as
added by Chapter 1191, Acts of the 77th Legidature, Regular Session, 2001, for property for a
taxyear beginning on or after January 1, 2004, unlessthe organi zationrecei ved anexemptionunder
that subsection for that property for the 2003 tax year.

(k) Providesthat an organization that receives an exemption under this section for property the
organization owns may goply for an exemption under Section 11.1825 for the property. The
organization must submit only the evidence required to meet any requirements for an exemption
under that section that are not imposed under this section, except that the chief appraiser may
require the organizationto submit additiona informationto establishthe organization’ sdigibility for
the exemption under Section 11.1825 if the chief gppraiser learns of any reason the organization
isno longer digible for an exemptionunder this section. Thechief gppraiser shal gpproveor deny
the application not later than the 30th day after the date the application is received. If the chief
appraiser approves the application, the organization may not receive an exemption under this
section and Section 11.1825 for the property in the same tax year.

SECTION 3. Subchapter B, Chapter 11, Tax Code, is amended by adding Sections 11.1825 and
11.1826 to read asfollows:
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Sec. 11.1825. Organizations Condtructing Or Rehabilitating L ow-1ncome Housing: Property Not
Previoudy Exempt.

(@ Defines “department” and “uniform service region.”

(b) Provides that anorganizationisentitled to an exemptionfromtaxationof rea property owned
by the organi zationthat the organization constructs or rehabilitatesto provide housng toindividuds
or families meeting the income digibility requirements of this section.

() Requires that to receive an exemption under this section, an organization must meet the
following requirements that for at least the proceedings three years, the organization has been
exempt from federa income taxation under Section 501(a), Internal Revenue Code of 1986, as
amended, by being listed as an exempt entity under Section 501 (c)(3) of that code; has met the
requirements of a charitable organization provided by Sections 11.18 (€) and (f); and has had as
its primary purpose or one of its primary purposes providing low - income housing. Requiresthat
at least amgority of the members of the board of directors of the organizationhave their principa
place of resdence in this Sate.

(d) Sets forth that notwithstanding Subsection (c), an owner of real property that is not an
organization described by that subsection is entitled to an exemption from ataxation of property
under this section if the property otherwise qudifies for the exemption and the owner isagenerd
partnership or limited partnership and each generd partner is an organization that meets the
requirements of Subsection (¢); a limited partnership and 100 percent of the interest in each
generd partner is controlled by an organizationthat meetsthe requirements of Subsection (c), and
eachgenerd partner isalocated at least 10 percent of the cash flow of the limited partnership; or
an entity the parent of which is an organization that meets the requirements of Subsection (c).

(e) Providesthat if the owner of the property is an entity described by Subsection (d), the entity
must be organized under the laws of this state; and have its principa place of businessin this sate.

(f) Provides that a reference in this section to an organization includes an entity described by
Subsection (d).

(9) Provides that for property to be exempt under this section, the organization must own the
property for the purpose of constructing or rehabilitating a housing project on the property and
renting the housing to individuas or families whose median income is not morethan 60 percent of
the median income of the individuas or families in the applicable uniform service region as
determined by the department.

(h) Setsforth that a property may not receive an exemption under this section unless at least 50
percent of the dweling unitsinthe housingproject are reserved for individuas or familiesdescribed
by Subsection (g), if the project is located in a county in which the median income of individuas
or familiesin the gpplicable uniform service region as determined by the department; or at least
60 percent of the dwelling units in the project are reserved for individuas or familiesdescribed by
Subsection (g), if the project islocated in a county not covered by Subdivison (1).

(i) Requiresthat the monthly rent charged or to be charged for each dwelling unit in the project
may not exceed 30 percent of the adjusted income of the individud or family whose income equals
60 percent of the medianincome for the area, as determined by the United States Department of
Housing and Urban Devel opment, based on the number of bedrooms, and requiresthe department
to annually determine the rent limits under this subsection.

() Requires that the organization must give preference to public school teachers and
administrators, peace officers of counties or municipdities, persons sarving on active duty as
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members of thearmedforcesof the United States, and honorably discharged veterans of the armed
forces of the United States in renting at least three percent of the dweling units in the housing
projects. The rent charged for those units must be at least 10 percent less than the rent charged
for other comparable unitsin the project.

(k) Requiresthat if the property is owned for the purpose of congtructing a housing project on the
property, the property must be used to provide housing to qudifyingindividuds or families or the
housing project must be under active congtruction or other physica preparation.

() Setsforth for purposes of Subsection (k)(2), a housing project is under physical preparation
if the organization has engaged in architectural or engineering work, soil testing, land clearing
activities, or Steimprovement work necessary for the construction of the project or has conducted
an environmenta or land use study relating to congtruction of the project.

(m) Providesthat an organization may not receive an exemption for ahousing project constructed
by the organizationif the construction of the project was completed before the effective date of this
section.

(n) Requiresthat if the property isowned for the purpose of rehabilitating ahousing project onthe
property, the origind condruction of the housing project must have been completed at least 15
years before the date the organization began actud rehabilitation of the project. The personfrom
whom the organization acquired the project must have owned the project for at least five years.
Requires that if the organization is not the origind owner of the project, the organization must
provide the chief appraiser and, if the project was financed with bonds, the issuer of the bonds,
with a certificate prepared by a certified public accountant stating that the organization has spent
at least $10,000 or the amount required by the entity that provided the financing for the project,
whichever isless, for each dwdling unit in the project on rehabilitation cods.

(o) Requires that if the organization acquires the property for the purpose of constructing or
rehabilitating a housing project on the property, the organization must rent or offer to rent the
property to individuas or families who meet the income digibility requirements of this section not
later than the third anniversary of the date the organization acquires the property.

(p) Providesthat if property qudifiesfor anexemptionunder this section, the chief appraiser shal
use the income method of appraisal as provided by Section 23.012 to determine the appraised
vaue of the property. Requiresthat if in appraising the property, the chief appraiser shal consider
the redtrictions provided by this section on theincome of the individuas or families to whom the
dwdling unitsof the housing project may be rented and the amount of rent that may be charged for
purposes of computing the actua rent income from the property or projecting futurerental income.
The gppraiser must use the same capitalization rate used for other rent-restricted properties.

(0) Requiresthe appraisal digtrict to give public notice of the capitaization rate to be used in that
year to gppraise property receiving anexemptionunder this subsectioninamanner determined by
the didtrict, including but not limited to posting on the digtrict’ s website, by or before January 31
of each year.

(r) Provides that the amount of the exemption under this section from taxation: is for a school
digtrict, 50 percent of the gppraised value of the property; and for ataxing unit other thana school
digtrict: 75 percent of the appraised value of the property, if at least 75 percent of the dweling
unitsin the housing project are reserved for individuas or families described by Subsection (g);
and that 65 percent of the appraised value of the property if Paragraph (A) does not apply.

(9 Sets forth that notwithstanding Section 11.43(c), an exemption under this section does not

terminateif the property is foreclosed on for any reason, that not later than the 60th day after the
date of foreclosure sale the owner of the property submitsevidenceto the chief appraiser that the
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property is owned by an organization that meets the requirements of Subsection (C); or an entity
that meetsthe requirements of Subsection (d) and (e). Requiresthat inthe case of property owned
by an entity described by Subsection (d) and (e), the organization mesting the requirements of
Subsection (c) that is or controls the generd partner of or isthe parent of the entity as described
by Subsection (d) ceasesto serve in that capacity and, not later than the 60th day after date the
cessation occurs, the owner of the property submits evidence to the chief appraiser that the
organization has been succeeded inthat capacity by another organization that meets requirements
of Subsection (C).

(t) Providesthat the chief appraiser may extend the deadline provided by Subsection (s)(1) or (2),
as applicable, for good cause shown.

(W Notwithstanding the other provisons of this section, provides that the governing body of a
taxing unit located inthe consolidated metropolitan Satistical area of counties with apopulation of
1.4 million by officid action adopt with at least a two-thirds mgority vote not later than 90 days
after the effective date of this section taxation of property exempted under this section unless
qudified under criteria adopted by the governing body; or, provide for an exemption under this
section in an amount other than provided by Subsection (r).

(v) Subsection (u)(1) does not authorize a taxing unit to waive the requirements of Subsections
(©)(1)(A) and (B).

(w) If ataxing unit provides under Subsection (u)(1) for taxation of property exempted under this
section, the exemption only applies to property that qualifies under the criteria adopted by the
governing body of the taxing unit.

(x) To receive the exemption under Subsection (u)(1), an organization must submit a written
request induding all pertinent information to the taxing unit for a determination of whether the
property qudifies for an exemption under the criteria adopted by the governing body of the taxing
unit.

(y) Following submisson of a written request, the taxing unit shal determine property’s
qudifications for exemptionand notify the organization by letter of the taxing unit’ sdetermination.
A copy of the written letter shdl be sent to the chief appraiser of the didtrict that appraises the
property for the taxing unit. The taxing unit may charge an adminidrative fee not to exceed the
taxing unit's adminigrative costs for processing the information, making the determination, and
issuing the letter as required by this subsection.

(2 If an organization qudifies for a property exemption according to the governing body of the
taxing unit, the organization shdl provide a copy of the letter from the taxing unit to the chief
appraiser who shal accept the letter as conclusive evidence that the property qudifies for an
exemption under the criteria adopted by the governing body.

Sec. 11.1826. Monitoring Of Compliance With Low-Income And Moderate-Income Housing
Exemptions.

(a) Defines “corporation” and “ department.”

(b) Provides that not later than July 25 of each year, the chief appraiser shall submit to the
corporation alist of housing projects, including projects under congtruction or rehabilitation or to
be constructed or rehabilitated, in the appraisal district receiving an exemption under Section
11.182 or 11.1825 in that year.

(c) Providesthat not later than the second anniversary of the date the corporation receives alist
fromthechief appraiser, the corporationshdl conduct an audit of each listed housing proj ect, other
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than a project that the department is required to audit under a program administered by the
department, to determine whether the project is in materid compliance with the requirements of
the low income housing tax credit program under Subsection DD, Chapter 2306, Government
Code. The corporation by rule shall adopt guidelinesfor conducting compliance auditsunder this
subsection. An organization that owns, or that is or controlsthe generd partner of or isthe parent
of the entity that owns, a project that is the subject of an audit shal pay the corporation a fee to
cover the cost of the audit to the extent the department does not already impose a compliance audit
fee in connection with the low income housing tax credit program. The amount of the fee is
computed by multiplying $25 by the number of dwelling units in the project.

(d) Setsforth that on the determination that a housing project of an organization is in materia
noncompliance with the requirements of the low income housing tax credit program, the
corporation shdl natify the organization of the results of the audit and order the organization to
bring the project into materid compliance withthe program. If the organization does not comply
with the order of the corporation before the 90th day after the date of the order, the corporation
ghdl assess an adminidrative penaty on the organization in the manner provided for an
adminigrative pendty under Section2306.6023, Government Code. The amount of the pendty
is computed by multiplying $200 by the number of dwelling unitsin the project. The corporation
dhdl impose a separate pendty for each day the project fails to comply with the order of the
department. A penalty imposed by the corporation is payable to the assessor-collector for the
county for whichthe appraisd digtrict is established. The assessor-collector shal distributeto each
taxing unit fromwhichthe project received an exemptioninthe year in whichthe list was submitted
anamount equal to the amount of the penaty multiplied by afraction, the numerator of whichisthe
total dollar amount of taxes the taxing unit would have imposed on the project in that year if the
project had been subject to taxationby that taxing unit in that year and the denominator of which
is the total dollar amount of taxes dl of the taxing units from which the project received an
exemption in that year would have imposed on the project in that year if the project had been
subject to taxation by those taxing unitsin thet yeer.

(e) Providesthat if the housing projects remain in materid noncompliance with the requirements
of the program, the corporation shal consder the noncompliance for purposes of scoring any
pending or subsequent application submitted by the organizationunder any program administered
by the department.

SECTION 4. Section 11.43(c), Tax Code, is amended to read as follows:

(¢) Authorizesthat an exemption provided by Section 11.13, 11.17, 11.18, 11.182, 11.1825,
11.183, 11.19, 11.20, 11.21, 11.22, 11.23(j), 11.29, 11.30, or 11.31, once alowed, need not
be damed in subsequent years, and except as otherwise provided by Subsection (e), the
exemption applies to the property until it changes ownership of the person’s qudification for the
exemption changes. However, the chief gppraiser may require a person dlowed one of the
exemption in aprior year to fileanew gpplication to confirm the person’s current qudification for
the exemption by ddivering awrittennotice that anew gpplicationisrequired, accompanied by an
appropriate application form, to the person previoudy alowed the exemption.

SECTION 5. Sections 11.436(a) and (c), Tax Code, are amended to read as follows:

(& Provides that an organization that acquires property that qualifies for an exemption under
Section11.181 (a) or 11.1825 1-182(a) may apply for the exemptionfor the year of acquisition
not later than the 30th day after the date the organization acquires the property, and the deadline
provided by Section 11.43 (d) does not apply to the application for that year.

(c) Provides that to facilitate the financing associated with the acquisition of a property, an

organization before acquiring the property, may request from the chief appraiser of the appraisa
digtrict established for the county in which the property is located a preliminary determination of
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whether the property would qudify for anexemptionunder Section11.1825 {31182} if acquired
by the organization. The request must include the information that would be included in an
gpplicationfor anexemptionfor the property under Section 11.1825 {31+182t. Not later thanthe
15th{21sit day after the date arequest is submitted under this subsection, the chief appraiser shdll
issue a written preiminary determination for the property included in the request. A preiminary
determination does not affect the granting of an exemption under Section 11.1825 31:182%.

SECTION 6. Subchapter B, Chapter 23, Tax Code, is amending by adding Section 23.215 to read as
follows

Sec. 23.215. Appraisa Of Certain Nonexempt Property Used For Low-Income Or Moderate-
Income Housing.

(& Setsforth that this section gpplies only to red property owned by an organization that the
effective date of this section, wasrented to alow-income or moderate-income individud or family
sifying the organization’s income digibility requirements and that continues to be used for that
purpose; that was financed under the low income housing tax credit program under Subchapter
DD, Chapter 2306, Government Code; that does not receive an exemption under Section 11.182
or 11.1825; and the owner of which has not entered into an agreement  with any taxing unit to
make payments to the taxing unit instead of taxes on the property.

(b) Providesthat the chief appraiser shal gppraisethe property inthe manner provided by Section
11.1825(p) except that the capitdization rate used in the apprais may not be less than 12.5
percent.

SECTION 7. Providesthat thisAct takeimmediate effect if it recaivesavote of two-thirds of dl members

elected to each house. If this Act does not receive the necessary votefor immediate effect, this Act takes
effect September 1, 2003.

EFFECTIVE DATE

The Act takes immediate effect with a two-thirds mgority vote of al members eected to each house;
otherwise this Act takes effect on September 1, 2003.

COMPARISON OF ORIGINAL TO SUBSTITUTE

The subgtitute amends the origind by removing the grandfathering expiration. It defines* uniform sarvice
region” and adds the requirements of a charitable organization provided by Sections 11.18 (e) and (f) for
exemption requirements, states that the organization has as it's primary purpose or one of its primary
purposes providing low-income housing. It replaces “one-third” with “a mgority” for the board of
directors and dso requires them to have thar principa place of residence in Texas indtead of just resde
in Texasfor clarification purposes. Requires each genera partner be dlocated at least 10 percent of the
cash flow of the limited partnership. All references to the median income are changed from the median
income of the gate or from a specific number to the median income of the applicable uniform service
region. The percentage requirements for dwelling units are corrected. Changes the rent restriction to 30
percent of the adjusted income of an individud or family whose income equals 60 percent of the median
income for the area, as determined by the United States Department of Housing and Urban Devel opment,
based on the number of bedrooms in the unit and requires the department to annually determine the rent
limits. Adds honorably discharged military veteransto the list of preferred tenants. Changesthe originad
congtruction date for housing projects needing rehabilitation from 10 years to 15 years. The $6,000
requirement per unit for rehabilitationis changed to $10,000 or the amount required by the financing agert,
whichever isless. Changesthe capitdization rate from 11.25 percent to whatever the current capitalization
rate is used for rent-restricted properties. Adds section (q) to require the appraisal digtrict to give public
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notice of the capitdization rate used for each year not later than January 31 of each year and re-numbers
accordingly. Changes the dates which an organization must give notice of aforeclosure or a partnership
change from 30 daysto 60 days. Adds sections (u), (v), (w), (X), (y) and (2) to dlow the consolidated
metropolitan tatistical areas of countieswith populations greater than 1.4 million to exempt out and dlows
the governing body of each taxing unit to create their own exemption system, while creating a system for
natification to the organizations and to the chief appraiser in the effected appraisal didricts. Adds the
definition fo “corporation” under Sec. 11.1826. Replaces the Texas Department of Housing and
Community Affairs with the Texas State Affordable Housing Corporation as the one responsible for
monitoring non-compliance issues except for those projects that are required to be audited by the
department under a program administered by the department. States the corporation shdl notify the
department of any materid noncompliance and that the department shall consider non-compliance when
evauating “any pending or subsequent gpplications’ for exemption. All references to a specific effective
date are removed and replaced with “the effective date of the section.” Removes the words “without
profit” when relaing to rent for low-income to moderate-income individuas or families.  Findly, changes
the effective date from January 1, 2004 to an immediate effect with the appropriate vote or September 1,
2003 without the necessary two-thirds vote.
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