BILL ANALYSIS

H.B. 1156
By: Giddings
Business & Industry
Committee Report (Unamended)

BACKGROUND

The Busness Organizations Code (the "Code') is a joint project of the Business Law
Section of the State Bar of Texas and the Office of the Texas Secretary of State. The
Texas Legidative Council dso has asssted in the drafting of the Code. The Code has
been under devdopment since 1995. The Code was introduced as H.B. 2681 in the 1999
Texas Legislature and as H.B. 327 in the 2001 Texas Legidature. Both bills were passed
by the House Business & Industry Committee but were never set on the House Caendar
in ether sesson by the House Cdendars Committee.  With some inter-sesson changes,
this bill is essentidly the same as H.B. 2681 and 327. The Code was also the subject of
an Interim Report of a subcommittee of the House Business & Industry Committee.

Section 323.007, Govenment Code requires the sysematic revison and reorganization
of Texas datutes into codes. A new code revisng and reorganizing Texas datutes
governing for-profit and non-profit, private-sector entities has not yet been enacted. The
codification process involves redassfying and rearranging the statutes in a more logical
order, emphadzing a numbering sysem and format that will accommodate future
expanson of the law, diminaing repeded, invdid, duplicative and other ineffective
provisons, and improving the draftsmanship of the law if practicable. These efforts are
carried out to make the statutes more accessible, understandable and usegble.

The Code dffers from the normd, non-substantive codification by the Legidative
Council because, when compared to exiding law, subgstantive changes have been made in
the Code. Severd of the code projects in the past (for example, the Election Code, the
Tax Code, the Penal Code, the Education Code and the Transportation Code) have
contained substantive revisons and were prepared to a great extent by parties other than
the Legidaive Council. This same process has been followed in the drafting of the
Code. While for the most part the Code represents a nonsubstantive codification of
exiging statutes, substantive improvements have been mede to effect the additiond gods
of modernizing, smplifying and standardizing provisons, procedures and filings. These
gods are condgtent with the objectives of a standard codification project where no
substantive changes are made.

Unless otherwise noted, the provisons of this Code are nonsubstantive revisons of
comparable provisons found in the Texas Business Corporation Act ("TBCA"), Texas
Non-Profit Corporation Act ("TNPCA"), Texas Miscdlaneous Corporation Laws Act
("TMCLA"), Texas Limited Liability Company Act ("TLLCA"), Texas Revised Limited
Patnership Act ("TRLPA"), Texas Red Edate Investment Trust Act ("TREITA"), Texas
Uniform Unincorporated Nonprofit Associations Act ("TUUNAA"), Texas Professond
Corporation Act ("TPCA"), Texas Professond Associdions Act ("TPAA"), the Texas
Revised Partnership Act ("TRPA"), the Cooperative Associations Act ("CAA") and other
exiging provisons of Texas satutes governing domedtic entities.

The proposed effective date of the Code is January 1, 2006 to alow for ample time to
educate and inform dl interested persons and to dlow an additiona legidative session to
meet and consider any further changes to the Code before it becomes effective. The new
Code generdly would not gpply to an existing entity prior to January 1, 2010, unless the
entity expresdy electsto adopt the Code asits governing statute.

Codification of the organizationd datutes of Texas governing private-sector entities is
one of the lagt steps in the overdl codification of Texas statutes. The Code will provide
Texas with a modern and flexible gtatute governing for-profit and non-profit, private-
Sector entities.
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STRUCTURE OF CODE
The Code creates an integrated Statute, as opposed to a standdone statute, in which
common provisons gpplicable to most forms of entities governed by the Code are placed
in a gnge titte with provisons specific to entity type being placed in separate titles.
Title 1 of the Code contains the common provisons. The title headings below reved the
basic structure of the Code:

Title1l. Generd Provisons

Title2. Corporations

Title3. Limited Liability Companies

Title4. Partnerships

Title5. Red Edate Investment Trusts

Title 6. Asociaions

Title 7. Professond Entities

Title 8. Miscdlaneous and Trangtion Provisons

PURPOSE

As proposed, H.B. 1156 would create the Business Organizations Code for the State of
Texas. Although some substantive changes would be made to modernize, smplify and
dandardize the law, this Code would be generdly a nonsubstantive recodification of
setutes.

RULEMAKING AUTHORITY
It is the committees opinion that this bill does not expresdy grant any additiona
rulemaking authority to a Sate officer, department, agency or ingtitution.

SECTION-BY-SECTION ANALYSIS

Section 1: Section 1 adopts the new Texas Business Organizations Code as
follows

A detailed table of contents is contained in the bill and lists each title, chapter, subchapter
and section of the Code.

TITLE 1. GENERAL PROVISIONS
CHAPTER 1. DEFINITIONS AND OTHER PROVISIONS
Subchapter A. Definitions and Purpose

Subchapter A contains definitions used in the Code and provisions reating to the
purposes of the Code, synonymous terms in other statutes, dollars as monetary units and
short titles for portions of the Code.

Section 1.001 summarizes the purposes of the codification effected by the Code.

Section 1.002 contains the definitions for many of the terms used in the Code.
This section introduces new terminology not found in existing Satutes primarily for the
purpose of the provisons of Title 1. Because Title 1 gpplies to dl entities, common
terms used for dl entities must be formulated.

The new term "organization” is intended to refer in the broadest sense to any kind
of entity or organization regardiess of jurisdiction of formation or purpose. One subset of
an "organization" is an "entity,” which is defined to be ether a "domedtic entity" or a
"foragn entity.” A "domegtic entity" means an organization formed under or the internd
affairs of which are governed by the Code. A "foreign entity” means an organization the
governing documents of which are adopted under a jurisdiction of formation other than
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Texas. "Organizations' formed under other Texas law besdes the Code, for example
banks and insurance companies, are neither domestic entities, or foreign entities.

The universe of "domedic entities' is further divided into “filing entities’ and
"norfiling  entities.” A "filing entity" includes a domestic corporation, limited
partnership, limited lidbility company, professona association, professona corporation,
cooperative, or red edate investment trus. These entities require a filing with the
Secretary of State or a county clerk's office as a condition to formation. A "nonfiling
entity” incdludes a domedtic generad patnership and nonprofit association.  These
domedtic entities do not require forma filings as a condition to formation.

The universe of entities is further divided into "for-profit entities' and "nonprofit
entities” A "nonprofit entity” is an entity that is organized soldy for one or more of the
nonprofit or charitable purposes specified in Section 2.002 and includes a nonprofit
corporation and nonprofit association.

Each entity has ether "owners’ or "members’ which in turn have "ownership
interests' or "membership interests,” respectively, in the entity.  For-profit corporations,
real edtate invetment trusts and partnerships have "owners” while nonprofit
corporations and unincorporated nonprofit associaions have "members.” Limited
liability companies, cooperative associations and professond associations have both
"members’ and "owners" and these terms are used interchangeably for these kinds of
entities.

A "filing entity’ is formed by filing a "cetificate of formation,” which replaces
the exiging aticles of incorporation, aticles of organization, catificate of limited
patnership or dmilar document. A “foragn filing entity” is a fordgn entity thet is
required to regiser under the Code to transact business in Texas. The certificate of
formation and the other documents or agreements adopted by the entity to govern the
formation or internd affars of the entity conditute the "governing documents’ of the
domegtic entity. ~ Smilaly, for a foregn entity, the indruments, documents and
agreements that govern its formation or internd &ffars conditute its "governing
documents.” The person or group of persons who are entitled to manage and direct the
afars of an entity under the Code and the governing documents of the entity is referred
to as the "govening authority." This term refers to the board of directors of a
corporation, the trus managers of a real estate investment trust, the generd partners of a
partnership, the managers of a limited liability company that is managed by managers or
the members of a limited ligbility company tha is managed by its members. A
"governing person” is a person who serves on the governing authority of an entity. A
"managerid officd" isan officer or agoverning person.

A "filing instrument” is a document or instrument that is required or permitted to
be filed under the Code with the Secretary of State. The term "fundamental business
transaction” means a merger, interest exchange, converson or sde of al or substantiadly
dl of an entity's assets.  The term "interest exchange' is amilar to the term "share
exchange' as used in the TBCA but applies to exchanges of membership or ownership
interests in dl domestic entities.

The term "jurisdiction of formetion” refers to the jurisdiction in which a filing
entity's certificate of formation is filed. In the case of nonfiling entities, "jurisdiction of
formation” means the jurisdiction chosen in the entity's governing documents to govern
its internd affairs if the jurisdiction bears a reasonable relation to the owners or members
or to the noffiling entity's affars under contract law principles or othewise the
juridiction in which the entity has its chief executive office.

The Code adopts the definition of "dfiliate” from the Federad Securities Act of
1933, as amended.

The Code dso introduces terms to fecilitate electronic filing. The Code defines
"dgnature’ to mean any symbol executed or adopted by a person with present intention
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to authenticae a writing and includes a digitd Sgnaure, €eectronic sSignature or a
facamile of such. The terms "writing" or "written" are expanded to encompass textua
information stored in an eectronic or other medium that is retrievable in a percevable
form, and incdudes dectronic data and trangmissons and reproductions of writings.
These terms do not include sound or video recordings.

The terms "cetificate of ownership” and "cetificated ownership interest” are
introduced to make genedly applicable to domedic entities the certificated share
provisons found in TBCA. The Code also adds a new phrase "uncertificated ownership
interex” to mean those ownership interests in domestic entities that are not represented
by an indrument and are transferred ether by amendment of the governing documents or
by regigration on books maintained for that purpose. The use of the terms "certificated"
or "uncertificated” in connection with particular types of ownership interests throughout
the Code should have smilar meanings.

The term "fundamenta business transaction” is new and means a merger, interest
exchange, converson, or sde of dl or subdantidly dl of an entity's assets. Not all
domedtic entities provide to its owners the rights of dissent and appraisa in connection
with a fundamental business transaction. An entity that provides to its owners such rights
is referred to as a "domedic entity subject to dissenter's rights” Those entities that
provide rights of dissent and appraisa are identified in Subchapter H, Chapter 10.

The Code contans a separate ftile govening professond associations,
professona corporations and professond limited ligbility companies. These entities are
referred to as "professiona entities.”

Chapter 1 contains additiond definitions which can be found in one or more
exising Texas Satutes.

Section 1.003 supplies the definition of the term "disinterested person.”
Section 1.004 supplies the definition of the term "independent person.”

Section 1.005 defines the term "conspicuous’ when used in connection with
required information.

Section 1.006 dtates that certain phrases and terms in other Texas statutes or
codes will be synonymous with certain terms and phrases used in this Code.

Section 1.007 darifies that a writing has been signed by a person when the
writing includes the person's signature. A transmisson or reproduction of the writing
dgned by a person is conddered signed by that person for purposes of this Code. This
section and the definitions in Section 1.002 of "dgnature’ and "writings' are intended to
facilitate the use of dectronic filings and to comply with the federal Electronic
Signatures in Globa and Nationd Commerce Act.

Section 1.008 establishes names by which various portions of the Code may be
cited.

Section 1.009 provides that a vaue or amount required by the Code to be stated in
monetary terms mugt be stated in U.S. dollars unless the context requires otherwise.
Currency that is not specified is considered to bein U.S. dollars.

Subchapter B. Code Construction
Subchapter B contains provisions regarding the construction of the Code.

Section 1.051 specifies that the Code Construction Act (Chapter 311, Government
Code) appliesto the construction of the Code.
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Section 1.052 darifies that references in other laws to a datute revised by this
Codeis considered to be areference to the part of this Code that revises that statute.

Section 1.053 dates that the Code applies to foreign and interstate affairs only to
the extent permitted by the United States Condtitution.

Section 1.054 reserves to the legdature the power to prescribe regulations,
provisgons and limitations binding on any entity subject to the Code.

Subchapter C. Determination of Applicable Law

Section 1.101 states that Texas lav governs the formation and internd affairs of
an entity formed by the filing of a certificate of formation in accordance with Chapter 4.

Section 1.102 provides that if the entity is formed through the filing of a
certificate of formation with a foregn governmental authority, the law of the state or the
jurisdiction in which that foreign governmental authority is located governs the formation
and internd affairs of the entity.

Section 1.103 provides that if an entity is formed without the filing of a certificate
of formaion, the law governing the entity’'s formation and interna effairs is the law of
the entity's jurisdiction of formation.

Section 1.104 provides that law governing the entity, as determined under
Sections 1.101-1.103, applies to the lidbility of an owner, member or manegerid officid
for an obligation of the entity.

Section 1.105 provides the definition of the phrase "internd affairs of an entity.”

Section 1.106 provides that al foreign and domestic entities are subject to Title 1
of the Code to the extent provided by Title 1. Each title, other than Title 1, applies to a
different type of entity to the extent provided by that title. If a provison of Title 1
conflicts with the provison of another title, the provison of the other title supersedes
Title 1.
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CHAPTER 2. PURPOSES AND POWER OF DOMESTIC ENTITY
Subchapter A. Purposes of Domestic Entity

Subchapter A contains provisons reaing to the purposes of domestic entities
formed under the Code.

Section 2.001 provides that a domedic entity has any lanvful purpose unless
otherwise provided by the code.

Section 2.002 specifies the purposes that may be included in the certificate of
formation for a domestic nonprofit entity. The TLLCA is gSlent as to whether a limited
lighility company can be formed for a nonprofit purpose. While the Code does not
explicitly permit a limited liability company to be a nonprofit entity, the provisons of the
Code do not prevent that result.

Section 2.003 prohibits a domegtic entity from engaging in a business or activity
that is unlawful, that may not be engaged in by that entity under state law or that may not
be engaged in without firg obtaining a license and a license cannot be lawfully be
granted to the entity. A domestic entity also may not operate as a bank, trust company,
svings association, insurance company, railroad company, cemetery organization or
abstract or tite company. This Section daifies that limited ligbility companies and
partnerships may not engage in a busness or activity that is unlavful or prohibited by
law, that requires a license that cannot be granted to such entities, or that is included in a
lig of specified types of busnesses, such as banking and insurance, that are regulated
under other statutes. These limitations were only implied in exising law for these types
of entities

Section 2.004 specifies that except as provided in Title 7, a professond entity
may only engage in one type of professona service, unless otherwise expressy
authorized under dtate law, and services andillary to that type of professonal service.
Section 2.004 dlows a professiona entity to provide more than one professona service
as its purpose if permitted by the Texas law regulating the professond services. This
change daifies exiging ambiguities in Texas law. Exiging Texas dautes governing
professiond entities have been interpreted in an unduly rigid manner. The necessty for a
dngle professona service limitation should be the subject of the specid regulatory law
governing the professon and not the organizationd law.

Section 2.005 specifies that the domestic entity's governing documents may limit
the entity's purposes. Section 2.005 daes wha is implicit in exiging Texas law
governing dl entities, namdy that the governing documents of the entity may limit its
purposes. This statement was not explicit in some existing Texas Satutes.

Section 2.006 permits for-profit corporations to be formed for certain purposes in
addition to those permitted by this chapter.

Section 2.007 prohibits for-profit corporations from engaging in certain activities.

Section 2.008 prevents corporations formed to operate a nonprofit ingitution from
forming as afor-profit corporation under Chapter 21.

Section 2.009 permits a nonprofit corporation to have a purpose to organize
laborers, workers, or wage earners.

Section 2.010 enumerates entities with certain purposes that may not organized or
registered to conduct its afars in Texas as a nonprofit corporation. Those purposes
indude the operation of group hospita service, rurd credit unions, agricultura and
livestock pools, mutua loan corporations, cooperative credit associations, farmers
cooperative societies, cooperative marketing corporations, rural eectric  cooperative
corporations, telephone cooperative corporations, fraterna organizations under the lodge
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system, and water supply or sewer corporations.

Section 2.011 sets out a broad description of the type of activities in which a
cooperative association may be incorporated to engage.  However, it dtates that a
cooperative association may not sarve as a hedth mantenance organization, furnish
medical or hedth care, or employ or contract with a hedth care provider in a manner
prohibited by the dtatute under which the provider is licensed. It aso prohibits a
cooperative association from engaging in hedth maintenance organizations or prepad
legal service corporations.

Subchapter B. Powers of Domestic Entity
Subchapter B contains provisions relating to the powers of a domestic entity.

Section 2.101 provides tha a domedtic entity has the same powers as an
individua and lists what the powers of a domestic entity include. Section 2101 is
derived primaily from dmilar provisons in the TBCA and TNPCA. The concept of
broad powers is impliat in exising Texas law for dl domedic entities. This Section
clarifies the law with respect to corporations <0 it is clear that they have the same powers
as an individua except as otherwise provided by the Code. In addition, the enumeration
of powers has been extended to partnerships and cooperatives, even though smilar
provisons are not explicit in the statutes currently governing those entities.

The concept of perpetual existence of a corporation was a relaively new concept
in 1955 when the TBCA was adopted. However, that concept is now ingrained in
corporate law. Accordingly, a provison in TBCA Art. 202.A authorizing corporations
to have perpetud existence is no longer necessary and has been omitted.

Section 2.102 specifies that certain domestic nonprofit entities or inditutions may
invest ther funds in property for the use and benefit, a the discretion of and in trust for
an affiliated convention, conference or association.

Section 2.103 authorizes a domestic entity to create indebtedness. In the absence
of fraud, the judgment of the governing authority as to the vaue of the consideration
received for the indebtedness is conclusve. The common law of corporations placed
limits on the power of a corporation to incur debts or make guarantees. This common
law concept has become antiquated in modern times as corporations have been accepted
as separate entities with full lega capacity in dl respects. Exiging law in TMCLA
Article 1302-2.06 provides explicit powers to incur indebtedness and make guarantees.
Implicit in the exiging Texas law for other domedic entities, including particularly
partnerships, is the power to incur indebtedness and make guarantees. The explicit
powers to incur indebtedness and make guarantees found in Sections 2.103 and 2.104
aso gpply to partnerships.

Section 2.104 authorizes a domedtic entity to guaranty another person's contract,
Security or other obligation. The guaranty must be on behaf of an affiliate of the entity
or reasonably be expected directly or indirectly to benefit the entity. The governing
authority's decison is conclusive except in certain circumstances.

Section 2.105 grants certain powers conferred in the Natural Resources Code to
corporations, partnerships or limited licblity companies engaged in certan pipeine
businesses.

Section 2.106 authorizes the nonprofit corporation described by particular
sections of the Internal Revenue Code, in limited circumstances, to serve as trustees of a
trust of which the corporation is a beneficiary, or benefiting another Smilar organization.
It dso grants immunity from it for a dam that the nonprofit corporation is engaging in
the trust businessin amanner requiring a Sate charter.

Section 2.107 gpecifies that the cetificate of formation of each nonprofit
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corporation which is a private foundaion is deemed to contan cetan language
regarding didributions, sdf-dedling, excess busness holdings and invesments in
accordance with the Internal Revenue Code unless the certificate is amendment to
exclude the language.

Section 2.108 provides that a professional association shal have the same powers,
privileges, duties, restrictions, and ligbilities as a for-profit corporation.

Section 2109 provides that a professond corporation shal have the same
powers, privileges, duties, restrictions, and liabilities as a for-profit corporation.

Section 2.110 states that a cooperative association may exercise the same powers
and privileges as a nonprofit corporation and specificaly describes certain powers of a
cooperative association.

Section 2.111 limits certain organizationa expenses of a cooperative association.

Section 2.112 provides that a domegtic entity need not State the powers provided
by Subchapter A inits governing documents.

Section 2.113 provides that a domedtic entity and its managerid officids may not
exercise a power in a manner incondsent with a limitation on its purposes. No action in
violaion of this state's antitrust laws is authorized.

Section 2.114 specifies that a debt certificate issued by a domestic entity may
contain facamile seds and sgnatures and sgnatures of former officers. The provisions
of Section 2.114, which were derived from TMCLA Article 1302-2.05, have been
expanded to gpply to certificated bonds, debentures and other evidences of indebtedness
of patnershipss By authorizing facamile dgnaures from former officers to be
enforcesble on such certificates, this provison permits transfer agents to continue to use
preprinted certificate forms despite a change in officers.
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CHAPTER 3. FORMATION AND GOVERNANCE
Subchapter A. Formation, Existence, and Certificate of Formation

Subchapter A contans generd provisons rdaing to formetion, exisgence and
certificates of formation for domestic entities. Subchapter A provides that domestic
entities are formed through the filing of a certificate of formation, which differs from
exiging law where domedtic entities filed organizationd documents by different names,
such as "aticles of incorporation,” "cetificate of limited partnership® and "articles of
organization,” for example. Chapter 3 also does not cary forward the "substantia
compliance" concept of TRLPA Sections 2.01(b) and 2.02(e) because of the simplified
forms permitted by this Code.

Section 3.001 provides that a filing entity must file a certificate of formation in
accordance with Chapter 4. Upon filing, its exisence commences. The filing officer's
acknowledgment of the filing is evidence of the entity's formation and existence. This
Section differs from certain of the source laws by requiring an acknowledgment of filing
by the filing officer rather than issuance of a cetificate by the filing officer. There is no
change in this connection with respect to real estate investment trusts and partnerships.
For limited partnerships, this Section aso changes exiding law by providing that the
acknowledgment of filing by the Secretary of State is condusive evidence of formation
and deletes the concept of "substantial compliance” for formation of a limited partnership
and amendments to its certificate of limited partnership.

Section 3.002 refers to the title governing a nonfiling entity for its formation and
existence.

Section 3.003 provides that a domestic entity exists perpetudly unless otherwise
provided in its governing documents or unless terminated in accordance with this code or
the Tax Code. Exising law requires the articles of incorporation of a corporation, the
cetificate of organizetion of a limited ligdility company or other formation instruments
for other entities to State the period of duration of the entity. As a corollary, the
certificate of formation under the Code only needs to dtate the period of duration if the
entity is not formed to exist perpetudly.

Section 3.004 specifies the requirements for an organizer of a filing entity and the
genera requirement that an organizer dgn the certificate of formation. The generd
partners of a domestic limited partnership and the trust managers of a domestic red edtate
invesment trust mugst 9gn the cetificates of formation of those entities. This Section
differs from exiging law by requiring the organizer to have the lega ability to contract
rather than amply being 18 years of age. The legd ability to contract is more relevant
than the age of an individud.

Section 3.005 specifies what must be stated in a certificate of formation and what
additiond provisons may be contaned in a cetificate of formation. This Section
edablishes a dandardized basc form of certificate of formation for dl domedtic filing
entities.

Section 3.006 requires the certificate of formation of a domedtic filing entity
formed under a plan of converson or merger to be filed with the certificate of converson
or merger. The formation of this entity is effective on the effectiveness of the converson
or merger.

Section 3.007 sets forth informetion that must be included in a certificate of
formation of a for-profit corporation (in addition to the information required for dl filing
entities pursuant to Section 3.005). Subsection () of Section 3.007 relates to dl for-
profit corporations, subsection (b) relates to for-profit corporations authorized to issue
more than one class of shares, and subsection (c) relates to for-profit corporations
electing to have preemptive rights under Subchapter E of Chapter 21 or cumulative
vating. The requirement under exigting law that a for-profit corporation's articles of
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incorporation and rea edtate investment trust's declaration of trust contain a statement
that the corporation or trust will not commence business until it has received for the
issuance of shares condderation of the value of at least $1,000 has been eiminated since
the $1,000 requirement has been diminated. A $1,000 minimum capitdization has
become outmoded and provides litle comfort as to adequate capitdization. Section
3.007 reflects the change in presumption regarding silence in a certificate of formation on
datutory preemptive rights and cumulaive voting of shares. A for-profit corporation
formed after the effective date of the Code will not have sautory preemptive rights or
cumulative voting of shares unless it elects to do so by including appropriate provisons
in its certificate of formation.

Section 3.008 sets forth information that must be and may be contained in a
certificate of formation of a close corporation governed by Subchapter O of Chapter 21.
A shareholders agreement or provisons permitted in a shareholders agreement may be
added to a certificate of formation of a close corporation.

Section 3.009 sets forth the information, in addition to that specified in Section
3.005, which must be contained in a certificate of formation of a nonprofit corporation.
This information includes information about membership and vesting management of the
affairs of the corporation in the members; the number, names and addresses of the initial
directors; and gpplicable statements regarding distribution of assets.

Section 3.010 states the information required to be included in the limited liability
company's cetificae of formation in addition to the information required by Section
3.005. As a subgtantive change from existing law, under Section 3.005 the certificate of
formation is now required to state the type of entity and need not state the duration of the

entity if it is perpetud.

Section 3.011(a) provides that to form a limited partnership, the partners must
enter into a partnership agreement and file a certificate of formation.  Subsection (b)
goecifies that the partnership agreement may be induded in the plan of merger or
converson.  Subsection (c) provides that a cetificate of formation for a limited
patnership mus aso incdude the address of the principa office in the United States
where records are to be kept or made avalable under Section 153.551. Section 3.011(d)
provides that a cetificate of formation is condructive notice of the fact that the
partnership is a limited partnership and of the other facts required to be included in the
certificate.

Section 3.012 sats forth the additiond statements that must be contained in the
catificate of formation of ared estate invesment trust.

Section 3.013 sets out the additional statements that must be contained in the
certificate of formation of a cooperative association.

Section 3.014 sets forth the supplementd information that is required to be
included in a cetificate of formaion of a professond entity; that is, the type of
professond service to be provided and whether the entity is a professona association,
corporation, or limited ligbility company.

Section 3.015 sats forth the supplemental provisons for the certificate of
formation of a professona association, including provisons regarding winding up and
continugtion. It also permits other provisions to be added to the certificate of formation.
Sections 3.014 and 3.015 dmplify and clarify the form of certificate of formation for a
professiona association.

Subchapter B. Amendments and Restatements of Certificate of Formation

Subchapter B contains provisons relating to amendments and restatements of the
certificate of formation.
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Section 3.051 authorizes a filing entity to amend its certificate of formation and
dtates what provisons may be contained in an amended certificate of formation.

Section 3.052 refers to the title of this code that applies to the entity for the
procedures to adopt an amendment to the certificate of formation. A filing entity must
file under Chapter 4 a certificate of amendment or a restated certificate of formation to
amend its certificate of formation.

Section 3.053 gpecifies what statements must be contained in a certificate of
amendment. A certificate of amendment need not specify the date or method of adoption
by the owners, as required by the TLLCA, TBCA, TNPCA and other exiding law. Asto
limited partnerships, the requirements for the certificate of amendment are grester than
presently required, but the new requirements are procedurad in nature. This change
smplifies the filing insgrument without any significant detriment.

Section 3.054 states that certain supplementa information must be furnished in a
certificate of amendment for for-profit corporations if the amendment provides (i) for an
exchange, reclassfication, or cancdlaion of issued shares and (ii) for a change in the
amount of a corporation's stated capital. It aso provides for the execution and filing of a
certificate of amendment.

Section 3.055 gpecifies the additiona statements that must be contained in a
certificate of amendment for a red edtate investment trust and whether an officer or the
trus managers may dgn the certificate of amendment on behdf of the red edate
invesment trust. Other required statements are gpecified in Section 3.053. It adso
provides for the execution of the certificate of amendment.

Section 3.056 provides that the amendment takes effect on the filing of the
certificate of amendment under Chapter 4. Exiding causes of action, pending suits and
exiging rights of nonowners are not affected by an amendment or a name change. There
are no provisons smilar to subsections (b) and (¢) in TRLPA, but may be implied.

Section 3.057 authorizes a filing entity to restate its certificate of formation. The
provisons permitting restatements of certificates of formation have no pardld in the
TRLPA. The ability of the generd partners to effect a restatement of the certificate of
limited partnership and dl previous amendmentsisimplicit in TRLPA.

Section 3.058 refers to the title of this code that applies to the entity for the
procedure to adopt a restated certificaste of formation. The filing entity mus file a
restated certificate of formation in the manner required by Chapter 4 to restate its
certificate of formation.

Section 3.059 specifies what must be contained and what may be omitted from a
restated certificate of formation. A restated cetificate of formation that makes new
amendments to the certificate of formation must identify each amended provison and
mus dtate that the amendment has been approved in the manner required by this code
and the governing documents of the entity.

Section 3.060 specifies that a restated certificate of formation of a for-profit
corporation may update director information and who may dgn the restated certificate of
formation.

Section 3.061 requires that any restated certificate of formation for a church with
management of the church vested in the membership indude that information regardiess
of whether it was required to be included in origina certificate of formation. The section
aso reguires a nonprofit corporation to update the number, names and addresses of its
directors when filing a restated certificate of formation.

Section 3.062 permits a restated certificate of formation of a restated certificate of
formation of ared estate investment trust to update trust manager information.
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Section 3.063 provides that a restated certificate of formation takes effect on
filing under Chapter 4 and supersedes the origind certificate of formation and each prior
amendment or restatement.

Subchapter C. Governing Persons and Officers

Subchepter C contains certain provisons relating to governing persons and
officers of adomedtic entity.

Section 3.101 provides a generd rule that the governing authority of a domestic
entity manages and directs the entity's busness and affairs. This rule is subject to the
governing documents and the title of the Code governing the entity.

Section 3.102 authorizes governing persons to rely on certain information and
data in discharging ther duties or exercisng a power. The right of contribution is
provided from other governing persons that are lidble on the same clam. Sections 3.102
and 3.105 permit governing persons and officers to rdy on information, opinions, reports
and statements concerning the entity or another person prepared or presented by certain
persons. These provisons are taken from the TBCA and TREITA but are new with
respect to partnerships and limited ligbility companies. Under the Code, partnerships and
limited ligbility companies may revise these rules by agreement in their governing
documents.

Section 3.103 authorizes the eection or gppointment of officers and specifies the
duties of an officer. A person may hold two or more offices unless prohibited. The
provisons of Section 3.103 ae new to patnerships and limited liability companies.
Neverthdess, under exiding law, partnerships and limited liability companies may adopt
gmilar provisons by agreement in ther regulations or limited partnership agreements.
The Code permits limited liability companies and partnerships to revise these provisions
by their governing documents.

Section 3.104 provides that an officer may be removed for or without cause by
the govening authority or as provided by the governing documents.  Election or
gopointment of an officer creates no contractua rights. In a substantive change, Section
3.104 permits the removd of officers with or without cause. It does not carry forward
the provison found in Article 243 of the TBCA that permitted a board of directors to
remove an officer only if "the best interests of the corporation will be served" by such
removdl.

Section 3.105 authorizes officers to rely on certain information and data in
discharging their duties or exercising a power. This Section makes clear what is only
implicitinthe TREITA, TRLPA, TLLCA and TRPA.

Subchapter D. Recordkeeping of Filing Entities

Subchapter D contains certain provisons relating to the recordkeeping required
by filing entities

Section 3.151 requires a filing entity to keep books and records of accounts,
minutes of meetings, and records of the names and mailing addresses of its owners or
members.  Certain records need not be maintained by a limited partnership or limited
ligbility company unless its governing documents require them to be maintained.

Section 3.152 gives a govening person the right to examine the filing entity's
books and records for a purpose reasonably related to the governing person's service. A
court may require a filing entity to open its books and records for inspection and may
award a governing person attorneys fees and other proper reief. This section is based on
gmilar provisons of the TBCA and TREITA. Insofar as a limited liability company may
be managed by a manager, this section has no pardld in exiging limited licbility
company laws but could be provided for in the regulations of the limited liability
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company. This Section aso clarifies that directors of nonprofit corporations and
cooperative asociations have the right to ingpect the books and records of the filing
entity. Section 3.152 does not gpply to limited partnerships.

Section 3.153 provides that an owner or member may examine the entity's books
and records to the extent provided in the governing documents and the title of this code

governing the entity.
Subchapter E. Certificates Representing Ownership Interest

Subchapter E contains provisons reaing to cetificated or uncertificated
owvnaship interests in certain domestic entities.  Subchapter E is based on smilar
provisons in the TBCA and TREITA. TRLPA and TLLCA contan less detaled
provisons tha authorize limited ligbility companies and limited partnerships to issue
certificates representing their ownership interests.

Section 3.201 provides that ownership interests in a domestic entity may be
certificated or uncertificated. In the absence of any contrary provison in the governing
documents or a resolution by the governing authority, the ownership interests of a
for-profit corporation, professona corporation or read estate invetment trust are
certificated. Ownership interests in other types of entities are uncertificated unless this
code or the governing documents specify otherwise. Existing law is not clear on whether
ownership interests in  professonal  associations are by default certificated or
uncertificated, but this Section darifies that uncertificated ownership interests are the
default rule for professona associations.  Subsection (d) provides that Sections 3.202
through 3.205 do not apply to partnerships or limited liability companies except to the
extent specified in ther govening documents.  Subsection (e) specifies that the
governing documents of limited lidbility companies and partnerships may provide that
ownership interests may be evidenced by certificates and may adopt the provisions of
Subchapter E, which isadarification of existing law.

Section 3.202 authorizes facamile seds on certificates representing ownership
interests and states what information must be stated on the front of the catificate
Restrictions on transfer must be stated on the front or back of the certificate. The
certificate must dso set forth or refer to any specid rights of ownership interests of any
classor series.

Section 3.203 specifies that the dgnature of a managerid officid on a certificate
may be a facamile The certificated ownership interest may aso contain a sgnature of a
former managerid officid.

Section 3.204 requires a domedtic entity to deliver a certificate representing an
ownership interest to which an owner is entitled.

Section 3.205 requires a domestic entity to provide a specified written notice to
an owner of an uncetificated ownership interest that the entity issues or transfers.
Exceptions to this rule are provided in subsection (c). Subsection (b) provides that
owners of uncertificated ownership interess have the same rights and obligaions as
certificated ownership interests except as otherwise provided by law.
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CHAPTER 4. FILINGS
Subchapter A. Genera Provisons

Subchapter A contans generd providons rdaing to filings made with the
secretary of state under the provisions of the code.

Section 4.001 requires that a filing instrument be signed by a person authorized
by the code to act on behaf of the entity, but does not require the production of evidence
of such authorization. This section standardizes filing procedures for dl domedtic filing
entities and limited ligbility partnerships.

Section 4.002 addresses actions taken by the secretary of state upon acceptance
and filing of a filing indrument. In lieu of certificates, as required by the TBCA,
TREITA, TNPCA, TLLCA, TPCA, TPAA and CAA, the filing officer merely issues an
acknowledgment of filing in the case of each indrument filed with it. Most current laws
also require the filing of two copies of each insrument. Under the Code, only one copy
is filed, and the filing officer does not return a filestamped copy, unlike current law.
These changes are included in order to permit dectronic filings but aso give effect to the
provisons of TMCLA Art. 7.08.

Section 4.003 permits the filing of a photodtatic, facamile, eectronic or sSmilar
reproduction of an origind filing insrument or origind Sgnature on a filing instrument.
Permits dectronic filing and dectronic acknowledgment of a filing. This Section and
Section 4.001 retain the permisshility of dectronic filings and Sgnatures for al domestic
filing entities and limited ligbility partnerships. Similarly, this Section and Section 4.002
relan the pemisshility of dectronic acknowledgments and communications by the
Secretary of State.

Section 4.004 drects an entity to promptly file each filing instrument required to
be filed. This provison claifies exising law for nonprofit corporations, cooperative
associations, limited partnerships and limited licbility partnerships. The fee for filing a
reindatement is standardized with the fee payable for reinstatement of a corporation
forfeited under the Tax Code. Thefeefor filing of a certificate of exchangeis reduced.

Section 4.005 provides that a certificate issued by the secretary of dtate or a
cetified copy of a filing insrument accepted for filing by the secretary of state may be
recorded by a court, public office, or officiad body and accepted by such as prima facie
evidence of the facts stated within the certificate or instrument.

Section 4.006 permits the secretary of state to adopt forms for a filing ingrument
or report required to be filed with the secretary of State, but makes use of such forms
permissve.

Section 4.007 imposes avil liddlity on a person, managerid offical, or entity
that Sgned or autthorized the filing of a filed filing instrument which contans a fdse
datement or the omission of a materid fact. Presently, a person harmed by the filing of a
fdse filing instrument has no statutory right to recover damages for a loss caused by the
filing of the fdse indrument or by the person's reliance on the false instrument, except
under TRLPA. Exiging lav makes the dgning of a fadse document a Class A
misdemeanor. However, because prosecution is seldom brought for a violation of present
provisons, more effective means of deterring such actions are needed. Section 4.007 is
modeled on TRLPA Section 2.08 but omits certain provisions of the TRPA specific to
genera partners.  The omitted provisons condition liability on whether the generd
partner had suffident time to amend or cancd the certificate or to file a petition for its
amendment or cancdlaion before the false Statement was reasonably relied on and
permits a genera partner to avoid ligbility if such instrument is filed within 30 days after
the date that the generd partner first had or should have had knowledge that a statement
in the certificate was f e,
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Section 4.008 provides that the signing of a filing ingrument which contains a
fdse datement or the omisson of a materid fact with the intent of filing the filing
indrument with the secretary of state is a Class A misdemeanor unless the person’s intent
is to defraud or harm another. In the latter case, the offense is a dtate jail feony.
Exiging lav amply dasdfies the offense as a Class A misdemeanor, which is not a

fony.

Section 4.009 requires dl filing indruments relating to domestic red edtate

invesment trusts to be filed with the county clerk of the county of the principa place of
businessin Texas of the domedtic red edtate investment trugt.

Subchapter B. When Filings Take Effect

Subchapter B contains generd provisons rdaing to when a filed filing
instrument becomes effective.

Section 4.051 provides that a filing indrument tekes effect upon filing with the
secretary of state.  This rule differs from the provisons of the TBCA, TNPCA, TPAA,
TPCA, CAA and TLLCA which specify that most filings are effective when the
Secretary of State issues a certificate.

Section 4.052 permits a filing indrument to become effective a a pecified time
and date subsequent to the date of filing by the secretary of state or upon the occurrence
of afuture event or fact.

Section 4.053 sets forth the informetion required to be set forth in a filing
insrument which is to take effect a a time subsequent to its filing by the secretary of
date and time limitetions.

Section 4.054 sets forth when a filed filing insgrument that is to become effective
upon the occurrence of afuture event or act becomes effective.

Section 4.055 requires that a subsequent statement be filed with the secretary of
state within 90 days of filing a filing ingrument that is to take effect upon the occurrence
of afuture event or fact.

Section 4.056 explains the effect of a falure to file the statement required by
Section 4.055.

Section 4.057 permits a filed filing insrument to be abandoned prior to its
effectiveness upon filing a certificate of abandonment with the secretary of dtate.  This
section sets forth procedure, information required for the certificate, and effect of filing.
Exiding lav permits abandonmert of filed filing ingruments by limited lidbility
companies and limited partnerships, but not by corporations, rea estate investment trugts,
professonal associations, cooperative associations and  limited  lidbility partnerships.
Under the TBCA, such a right is granted only in certain circumstances, including, for
example, Articles 5.03.L (mergers), 5.17.E (conversons) and 6.05.A (dissolutions).
Subsection (€) codifies 1 T.A.C. Section 79.82 in part. Subsection (e) requires, as a
prerequisite to filing the certificate of abandonment, that an entity that is a party to the
abandonment change its name in the manner required by the code should the name of the
entity, in the interim prior to filing the certificate of abandonment, become the same as or
deceptively Smilar to the name of another existing entity.

Section 4.058 ligs the filing ingruments the effectiveness of which cannot be
delayed. Former law liged the filing instruments the effectiveness of which could be
delayed.

Section 4.059 describes the information to be included in an acknowledgment of

filing by the secretary of state when affirming the filing of a filing insgrument that hes a
soecific delayed effective date or the effectiveness of which is conditioned upon the
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occurrence of afuture event or act.
Subchapter C. Correction and Amendment

Subchapter C contains generd  provisons relaing to the amendment and
correction of filing indruments filed with the secretary of state under the provisons of
the code.

Section 4.101 permits a filed filing indrument to be corrected by filing a
certificate of correction with the secretary of state. TRPA does not contain a sSmilar
authority for limited ligbility partnerships.

Section 4.102 codifies 1 T.A.C. Section 79.24(1) which describes the limitations
on correction of filings. A certificate of correction may not revoke or void a filed filing
ingrument.

Section 4.103 describes the information required in a certificate of correction to
be filed with the secretary of State.

Section 4.104 requires that the certificate of correction be filed with the secretary
of date.

Section 4.105 provides that the filed filing indrument is considered to have been
corrected on the date the filing indrument was origindly filed, except as to a party that is
adversdly affected by the correction, in which case, the filing insrument is consdered
corrected as of the date of filing of the certificate of correction.

Section 4.106 permits a filing entity to amend or supplement a filing ingrument
the entity hasfiled, to the extent permitted by the title relating to such entity.

Subchapter D. Filings Fees

Subchapter D contains a schedule of fees the secretary of dtate is authorized to
collect for filings made pursuant to the code. In generd, the changes effected by
Subchapter D rdaing to filing fees result in a dandardization of fees for filing
indruments that share a commondity of procedure, and also standardize the fee for
formation of certain domedtic entities that are not subject to franchise taxes under
Chapter 171 of the Tax Code.

Section 4.151 authorizes the secretary of state to collect various fees for specific
ingruments filed by filing entities. Generdly, the section results in a standardization of
fees for filing instruments that are common and gpplicable to dl entities. The fees are
comparable to fees presently authorized under the TBCA for comparable filing
indruments.  The section aso authorizes a fee of $50 for the pre-clearance of any
document. Under existing law, only the TRLPA authorizes the fee for pre-clearance of
limited partnership documents, however, the secretary of state provides pre-clearance of
a document to be filed on behdf of any entity. Additiondly, the secretary of date is
authorized to collect the fee established for the filing of the certificate of formation for a
filing entity created by the terms of a merger or conversion, in addition to collecting the
fee edablished for the filing of the merger or converson. Existing law does not
authorize the collection of a fee relative to the formation of the entity by merger or
converson.  Section 4.151 reduces the fee for a certificate of correction for a limited

partnership.

Section 4.152 authorizes the secretary of date to collect various fees for
ingruments filed by a for-profit corporation. Fees established are generdly the same as
the fees established under the TBCA for comparable documents. The section reduces the
fee for filing of a cetificate of exchange. It aso standardizes the fee for filing a
reindatement with the fee payable for reindatement of a corporation forfeited under the
Tax Code.
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Section 4.153 authorizes the secretary of date to collect various fees for
indruments filed by a nonprofit corporation. Fees established are generdly the same as
the fees established under the TNPCA for comparable documents.

Section 4.154 authorizes the secretary of state to collect the fee specified for an
indrument filed by a limited lidbility company. Fees established increase the fees
presently authorized under the TLLCA. Section 4.154 authorizes the collection of a fee
edtablished under Section 4.152 for a comparable documet filed by a busness
corporation. The fee provisons of the TLLCA, as enacted in 1987, were drafted to
mirror the TBCA fee provisons for comparable documents. However, a separate
amendment of the TBCA fee provisons in 1987 established a difference in fees between
limited lidbility companies and corporations which was not origindly intended. Section
4.154 dandardizes and makes uniform the fees for comparable filing indruments by
limited liability companies.

Section 4.155 authorizes the secretary of state to collect various fees for
indruments filed by a limited partnership. The filing fee for an amendment to the
certificate of formation of a limited partnership is reduced from $200 to $150 to make the
fee conform to the fee established for an amendment filed by a business corporation.

Section 4.156 authorizes the secretary of date to collect various fees for
ingruments filed by a professonal association. The fee for a certificate of formation for
a professond association was increased to be comparable to the formation fee for a
limted partnership. A professond association, as wel as a limited partnership, is not
subject to franchise tax under the Tax Code. By increasing the $200 formation filing fee
to $750, the professona association formetion fee is made comparable to the fee
edtablished for formation of alimited partnership.

Section 4.157 authorizes the secretary of state to collect the fees established under
Section 4.152 for smilar instruments filed by professond corporations.

Section 4.158 authorizes the secretary of state to collect the fees specified for an
ingrument filed by a generd partnership.

Section 4.159 authorizes the secretary of state to collect the fees specified for an
indrument filed by a nonprofit association. These fees were previoudy charged by the
Secretary of State under its rules and are not specified in TUUNAA.

Section 4.160 authorizes the secretary of state to collect the fees established under
Section 4.151 or 4.152 filed by aforeign filing entity.
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CHAPTER 5. NAMES OF ENTITIES;
REGISTERED AGENTS AND REGISTERED OFFICES

Subchapter A. Generd Provisons
Subchapter A contains generd provisions relating to the chapter.

Section 5.001 provides that the filing of a certificate of formation, application for
registration, or an gpplication for reservation or regidration of a name by a filing entity
or foreign filing entity does not authorize the use of a name in violaion of the rights of
another to the name and requires the secretary of State to provide a notice to this effect
upon the formation or regidration of a filing entity or foreign filing entity and upon the
regigration or reservation of an entity name.

Subchepter B. Genera Provisons Relating to Names of Entities

Subchapter B contains generd provisons relaing to redtrictions and requirements
for names of entities under the provisions of the code. Sections 5.054, 5.055, 5.056,
5.057, 5.058, and 5.059 st forth the words or phrases indicative of status as a particular
type or form of entity and require that the name of an entity contain a word or phrase or
an abbreviation of such word or phrase indicative of such entity type. These provisions
permit greater flexibility of acceptable abbreviations. Exising law generdly sets forth
the acceptable abbreviations of the words and phrases with particularity.

Section 5.051 provides that a domedtic entity or a foreign entity having authority
to do busness in this state may transact business under an assumed name. The assumed
name of the entity need not meet the requirements of the subchapter. Notice regarding
the legd identification of the entity and its organizationd form is sufficiently provided
for by the filing of the assumed name catificate under Chapter 36, Business &
Commerce Code.

Section 5.052 prohibits a filing entity or foreign filing entity from having a name
that contains any word or phrase that indicates that it is formed for a purpose it is not
authorized by law to pursue.

Section 5.053 prohibits a filing entity or foreign filing entity from having a name
that is the same as or deceptivdy smilar to the name of another exiding filing entity or
foreign filing entity registered to transact busness, or a name registered or reserved by a
filing entity or foreign filing entity. A Smilar name may be used if consent is granted by
an exiging entity having asmilar name.

Section 5.054 sets forth the words indicative of incorporated status and requires
that a gspecified word or its abbreviation be contained in the name of a for-profit
corporation, foreign corporation and professiona corporation. EXxisting law sets forth the
abbreviations of such words with particularity. Section 5.054(8)(1) includes the word
"limited" as one tha is among the "approved" lig of words that a domestic corporation's
name must contain. The TBCA and the TPAA do not include thisword as an option.

Section 5.055 sets forth the words indicative of status as a limited partnership and
requires that a specified word or words or its abbreviation be contained in the name of a
limted patnership or foreign limited partnership. Exiging lav sets forth the
abbreviations of such words with paticularity. The Section adso sets forth certain
restrictions relating to the name of a limited ligbility limited partnership. This Section
omits an outmoded prohibition in exiging lav on the name of a limited partnership
including the name of alimited partner.

Section 5.056 sets forth the phrases indicaive of datus as a limited liability
company and requires that the name of a limited ligbility company or foreign limited
lighility company contain a phrase or its abbreviation to indicate its datus as a limited
lidbility company. Exiging law sets forth the abbreviations of such phrases with
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particularity.

Section 5.057 requires that the name of a cooperative association contain the
word cooperative or an abbreviation of the word.

Section 5.058 sets forth the words and phrases indicative of datus as a
professiona association and requires that the name of the entity contain a word or phrase
or its abbreviation to indicate its datus as a professond association.  EXisting law sets
forth the abbreviations of such words/phrases with particularity.

Section 5.059 sets forth the phrase indicative of status as a professona limited
lighility company and requires that the name of the entity contain the phrase or its
abbreviation to indicate its datus as a professona limited ligbility company. Also
retained are grandfathering provisons for limited liability companies formed before
September 1, 1993. Exifing law sats forth the abbreviation of such phrase with

particularity.

Section 5.060 prohibits the name of a professiona entity from conflicting with a
lawv or rue of professond ethics governing a person providing the professiond service
through the entity.

Section 5.061 prohibits a filing entity or foreign filing entity from having a name
that contains the word "lotto” or "lottery.” The provison is derived from the TBCA and
is made gpplicable to dl filing entities. The current prohibition relates to use of the term
"lottery.” The section includes the term "lotto" within the prohibition to take into
account the "lotto" game indituted since the time of the conditutiona amendment
authorizing the state lottery in November 1991.

Section 5.062 prohibits a filing entity from having a name that could reasonably
be understood to imply that the organization is created by or for the benefit of war
veteans or thar families and that contains any of the specified redtricted words or
abbreviations of such words unless written approva or permisson for the use of the
name is obtaned from a Congressondly recognized veterans organization having a
name contaning the same words or abbreviations. If no Congressonally recognized
organization exids, permisson mus be obtained from the State Commander of the
organizations lised within the section. The section is derived for a smilar provison in
the TMCLA. Current law drictly prohibits usage of the redtricted terms without regard
to the context in which such terms are used. The section requires preapproval only when
a name comprised of one or more of the restricted terms would reasonably imply that the
organization is created by or for the benefit of war veterans or their families.

Section 5.063 sets forth the words and phrases indicative of status as a limited
lighility partnership and requires that the name of the entity contain a word or phrase or
its abbreviation to indicate its Satus as a limited ligility partnership. Exiding law refers
to these kinds of entities as "registered limited ligdility partnerships’ and sets forth the
abbrevigions of such wordgphrase with paticularity.  The word "registered” is
unnecessary, and its removd follows the trend in the laws of other states. This section
aso daifies that a limited ligdility partnership is not subject to the rules on deceptively
gmilar entity namesin Section 5.053.

Subchapter C. Reservation of Names

Subchapter C contains provisons relaing to the reservation of an entity name.

Section 5.101 permits the reservation of an entity name and sets forth the
requirements for the application for reservation of name. This section varies from
Section 1.04(a) of TRLPA which limits the persons that may reserve a name of a limited
partnership to certain classes of persons.

Section 5.102 prohibits the reservation of an entity name that is the same as or
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deceptively dmilar to the name of an exiding filing entity or registered foreign filing
entity, or a name reserved or registered to a filing entity or fordgn filing entity. A
dmilar name may be reserved with the written consent of the person or entity having the
smilar name.

Section 5.103 authorizes the secretary of state to reserve a name that is eligible
for reservation.

Section 5.104 provides that the name reservation is effective until the 121st day
after the date of filing with the secretary of state or until the date the applicant files a
written notice of withdrawd with the secretary of state, whichever date is earlier.

Section 5.105 dlows a person to renew a name reservation for successive 120-day
periods if the person makes a new gpplication for reservation of the name within 30 days
of the expiration of an effective reservation. Current statutory provisions do not allow
for the "renewd" of the reservation and require a person to await the termination of the
reservation's duration before meking an agpplication to reserve the name for an additiona
120-day period.

Section 5.106 permits the trandfer of a reservation of name by filing with the
secretary of state a notice of transfer and sets forth the requirements of the notice of
transfer.

Subchapter D. Regidtration of Names
Subchapter D contains provisons relaing to the registration of an entity name.

Section 5.151 permits a bank, trust company, savings association, or insurance

company, or a foreign filing entity not registered to do business under the code to register
its name under the subchapter.

Section 5.152 describes the information required to be set forth in an application
for regigration of name by an organization described by Section 5.151. Exising law
genedly requires that a foreign filing entity not authorized to transact business in Texas
must furnish a certificate evidencing its good standing under the laws of its jurisdiction
of formation in connection with the regidration by such entity of a name in Texas.
Section 5.152 diminates this requirement (however, the foreign filing entity must include
a Saement in its gpplication to register a name that such entity vdidly exigs and is doing
business).

Section 5.153 prohibits the regigtration of a name that is the same as or
deceptivdly smilar to the name of an exiding filing entity or regisered foreign filing
entity, or a name reserved or registered to a filing entity or foreign filing entity. A
smilar name may be registered with the written consent of the person or entity having
the gmilar name. A bank, trust company, savings association, or insurance company
may register its name even if its name is the same as or deceptively Smilar to an existing
name if it has been in continuous exisence from a date that precedes the date the
conflicting name was filed with the secretary of date.

Section 5.154 provides that the name regdration is effective until the firg
anniversary of the date on which the gpplication was accepted for filing or until the date
the entity files a written notice of withdrawa with the secretary of state, whichever date
isealier.

Section 5.155 dlows a person to renew the person's regidration of its name for
successve one-year periods if an application to renew the regigtration of the name is
made within 90 days prior to the expiration of an effective regidration.

Subchapter E. Registered Agents and Registered Offices
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Subchapter E contains generd provisons reating to the registered agent and
registered office maintained by filing entities and foreign filing entities.

Section 5.201 requires each filing entity and foreign filing entity to designate and
mantan a registered agent and registered office address in this state. The section defines
a registered agent, and sets forth the requirements of a registered agent and requirements
of a registered office.  The requirements of a registered agent for a business corporation,
limted partnership, and limited liability company vary under current law. Section 5.201
makes these reguirements uniform. and applicable to dl filing entities and foreign filing
entities. Paragraphs (1) and (3) of Subsection (¢) codify 1 T.A.C. Section 79.28, in part,
and make explidt tha the registered office address mugt include a street address where
process may be persondly served on the entity's registered agent and that such location
not be soldy the location of a business providing the entity with mailbox service or
tedephone answering servicee  Unlike TBCA Art. 209 or TRLPA Section 1.06,
Section 5.201 permits any ertity, not just a corporation, to serve as a registered agent for
a corporation or limited partnership, which is adready the case for limited lidbility
companies under TLLCA.

Section 5.202 permits an entity to change its registered office, registered agent, or
both, by filing a dtatement with the secretary of dtate. The section sets forth the
information required to be set forth in the satement and the effect of its filing with the
Secretary of State.

Section 5.203 permits a registered agent of a filing entity or foreign filing entity
to change its address or name, or both, by filing a statement with the secretary of Hate.
The provison sats forth the information required to be st forth in the dtatement, the
effect of its filing with the secretary of state, and permits a statement that relates to more
than one entity. Current law provides no means for alowing a registered agent to update
information relating to the registered agent's name when an amendment to the agent's
organizationd document effects a name change. Section 5.203 permits the information
to be updated by the registered agent rather than the filing entity represented by the
registered agent. Section 5.203 permits a registered agent to make a single filing relaing
to more than one entity.

Section 5.204 permits a registered agent to resign by giving notice to the
represented entity and the secretary of state. The section sets forth where notice to the
entity should be sent; the time within which such notice should be provided to the
secretary of state; the information to be provided in the notice to the secretary of state;
the time when such resgnation becomes effective, and the action taken by the secretary
of state.

Subchapter F. Service of Process

Subchapter F contains generad provisons rdding to service of process on
domestic and foreign entities.

Section 5.251 authorizes the secretary of state to act as an agent of a filing entity
or foregn filing entity for purposes of effecting service of process, notice or demand on
an entity under circumstances where the entity fals to gopoint or mantan a registered
agent inthis date.

Section 5.252 outlines the procedure for effecting service on the secretary of date
pursuant to Section 5.251. Section 5.252(a)(2) alows the Secretary of State to collect a
fee for maintenance of arecord of service of process and the forwarding thereof.

Section 5.253 gpecifies the action to be taken by the secretary of state upon
receipt of service of process in compliance with Section 5.252. Section 5.253 requires
that process forwarded by the secretary of state be by certified mall, return receipt
requested. The secretary of state is required to forward a copy of such process to the
most recent address of such entity on file with the secretary of state. This procedure
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differs from that set forth in Section 1.08(b) of TRLPA, which requires the secretary of
state to forward a copy of the process so received to the address of the generd partner as
it appears on file with the secretary of state.

Section 5.254 requires the secretary of state to maintain a record of each process,
notice, or demand served on the secretary under the provisions of the subchapter and sets
forth the information to be recorded.

Section 5.255 sets forth persons within a domestic or foreign entity who shall be
considered as agents for the purpose of service of process, notice or demand as a matter
of law.

Section 5.256 provides that the provisions of the chapter do not limit or affect the

right to effect service of process, notice, or demand upon a domestic or foreign entity in
any other manner provided by other law.

Section 5.257 specifies how service of process, notice or demand may be served
by a politicd subdivison on a corporation whose certificate of formation has been
forfeited under the Tax Code or terminated under Chapter 11 or where registration has
been revoked under Chapter 9. Exiding law did not explicitly apply to foreign nonprofit
corporations, while Section 5.257 is explicit in such gpplication.
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CHAPTER 6: MEETINGS AND VOTING
Subchapter A. Mestings

Subchapter A contains generd provisons rdating to meetings of owners,
members, governing persons and committees of entities governed by the code.

Section 6.001 permits the location of meetings of a domestic entity to be set by
the entity's governing documents, the agreement of dl persons entitled to notice of the
meeting, or the person cdling the meding, and edablishes the entity's registered or
principal office as the default location. Section 6.001 is derived from the TBCA which
permitted the locations of medings to be set by an entity's governing documents or to be
held a the entity's registered or principa office if the governing documents were dSlent.
The Code, however, varies from exigting law by aso dlowing dl the persons entitled to
notice of the meeting to set the location of the meeting.

Section 6.002 permits meetings to occur by conference telephone or other
communications equipment if everyone participating can communicate with each other.
This section expands former law by permitting meetings by suitable eectronic
communications systems, induding video conferencing technology and the Internet, so
long as persons voting by remote communications are sufficiently identified through
reasonable measures.

Section 6.003 provides that anyone participating in a meeting is considered to be
present unless that person is paticipating for the purpose of objecting to the meeting
because it was not lawfully caled or convened.

Subchapter B. Notice of Mesetings

Subchepter B contains generd provisons relating to notice of meetings of
owners, members, governing persons and committees.

Section 6.051 permits each entity to choose in its governing documents the
method of providing notice of meetings. A notice must contain the date, time and
location of the meeting. If mailed, notice is deemed to be ddivered when deposted in
the United States mal. If sent by fax or éectronic message, notice occurs when the
trangmisson is successful. Exigting law does not authorize entities to send notice by
facamile or dectronic message.  Additiondly, the gmilar provisons found in the
TLLCA enable regular meetings to be held with or without notice.

Section 6.052 permits any person entitled to notice to waive notice in writing or
by paticipating in the meding. Exigting law does not explicitly dtate that participation
by shareholders in the meeting of shareholders would conditute waiver of notice of that
mesting.

Section 6.053 enables a filing entity to have a vdid medting without giving notice
to an owner or member if certain previous notices or digtributions mailed to that person's
address on the filing entity's books have been returned or if the person is deemed to be a
"log securityholder.” A person to whom notice is excused may have this reguirement
reingtated by sending a written request to the entity that includes the person's current
address. For purposes of certificates or other documents filed with the secretary of state,
the filing entity may state that notice was given to each person entitled to notice even if
notices to certain persons are excused under this section. The Code differs from existing
lav by expanding the provisons in the section from corporations to dl filing entities
other than limited partnerships and adds SEC rules permitting a filing entity not to
provide notice to a"lost securityholder.”

Subchapter C. Record Dates

Subchapter C contains general provisions relating to record dates.
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Section 6.101 provides that an entity's governing documents may fix the record
date or provide a method by which the record date may be fixed to determine who is
entitled to notice of a meeting, to receive a distribution, and to receive notice for any
other purpose that requires consent. The governing authority may close the ownership or
membership trander records for no more than 60 days to determine the owners or
members for this purpose. The governing authority must fix the record date within 60
days of the date the action is taken. If no date is set, the date that the notice is mailed or
that the governing authority declares the digtribution will be the record date. These rules
are dso goplicable to any adjournment of a meeting except when the determination has
been made through the dosing of the ownership or membership transfer records and the
stated period of cdosing has expired. Condgent with the TBCA and TREITA, this
Section omits the 90-day time limits on adjournments of meetings for domestic entities
covered by the Section, including nonprofit corporations and coopertive associations.

Section 6.102 permits the governing authority to fix a record date to determine
when owners or members are entitled to consent to an action without a meeting. If no
record date has been fixed and no prior action of the governing authority is required, it
will be the firg date that the written consent identifying the action taken is delivered to
the entity. If no record date has been fixed by the governing authority and prior action of
the governing authority is required, the record date will be the date the governing
authority adopts a resolution taking the prior action.

Section 6.103 provides that didributions hdd in suspense by a domestic entity are
payable to the owner or member as of the record date determined for that distribution.

Subchapter D. Voting of Ownership Interests

Subchapter D contains general provisons relating to the voting of ownership
interests.

Section 6.151 dates that subject to other provisons of the Code, a voting of
interestsis governed by an entity's governing documents.

Section 6.152 prevents ownership interests owned by the issuer of the interests
from being voted a any meeting and from counting toward the totd number of
outstanding interests.

Section 6.153 permits ownership interests in one entity owned by another entity

to be voted by the person authorized in the owning entity's governing documents. If the
governing documents are dlent, the governing authority of the owning entity may
determine how the interests are voted.

Section 6.154 permits ownership interests hdd by an administrator, executor,
guardian, or conservator to be voted by that person if the ownership interests form a part
of the estate beng administered by that person without transferring the interest into the
person's name. Ownership interests in the name of the trust may be voted by the trustee.
This Section permits more flexibility in the names in which a trustee may hold record
title to ownership interedts.

Section 6.155 states that ownership interests in the name of a receiver may be
voted by the receiver. Ownership interests held by a receiver may be voted by the
receiver without the transfer of interests into the receiver's name if authority to do so is
contained in a court order.

Section 6.156 states that pledged ownership interests are to be voted by the person
in whose name the interests are held.

Subchapter E. Action by Written Consent

Subchapter E contains genera provisons dlowing the teking of action by written
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consent.

Section 6.201 permits actions taken at any meseting of the owners or members of
an etity, or the govening authority or committee thereof to be taken by unanimous
written consent. A unanimous written consent has the same effect as a unanimous vote at
a meding and may be stated as having that effect in instruments filed with the secretary
of state.

Section 6.202 enables the owners or members of a filing entity to take action by
written consent signed by the minimum number of owners or members that would be
necessary to take that action at a medting if authorized by the certificate of formation.
All the sgnatures must be gathered within 60 days of the date that the fird sgnaure was
obtained. The signed written consent must be delivered to the entity. Prompt notice of
the action mug be given to those owners or members who did not consent in writing to
the action. The drict delivery requirements set forth in Sections 6.202 and 6.203 are new
for limited ligoility companies with respect to member consents when less than
unanimous consent is obtained.

Section 6.203 prescribes the manner of ddivery and address of each written
consent given pursuant to Section 6.202. This section is derived from the TBCA and
differs from exiding law by diminging the drict requirements for delivery of consents
by owners or members to the filing entity when the entity is soliciting the consent.
Presumably, in that dtuation, the filing entity is aware when a consent is signed.
Section 6.202 and this section do not gpply to non-filing entities. Non-filing entities like
generd partnerships and nonprofit associations tend to act with less formality in the
governing of thar affars,

Section 6.204 diminates the need to give notice if action is taken by written
consent.

Subchepter F. Voting Truds, Voting Agreements

Section 6.251 permits owners to enter into written voting trust agreements.  The
interests subject to the agreement must be transferred to a trustee, and a counterpart of
the agreement mugt be provided to the entity to be examined by any holder of an interest
inthevoting trust. The provisons of this section are new for limited ligbility companies.

Section 6.252 enables owners to enter into written voting agreements. A
counterpart of the agreement must be given to the entity and subject to the right of
examinaion by any owner. The agreement will be enforceable againgt the parties to the
agreement and thar successors if the ownership certificates subject to the agreement
reference the agreement or if notice is sent to the subsequent holders.  Without this
information, the agreement is ineffective againg a transferee for vaue who does not have
actual knowledge of the agreement at the time of the transfer. However, the agreement is
enforcegble agangt any person who is not a transferee for value once that person acquires
actual knowledge of the agreement. The provisons of this section are new for limited
liability companies.

Subchapter G. Applicability of Chapter to Partnerships

Section 6.301 provides that Chapter 6 does not apply to partnerships but goes
beyond exising lawv by expliatly permitting partnerships by agreement to choose the
rules of Chapter 6 to govern ther affairs. The forma rules of Chapter 6 should not apply

to patnerships, which tend to be governed through less forma decison-making
procedures.

Section 6.302 provides that Subchapters C and D do not apply to limited ligbility
companies except to the extent its governing documents specify.
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CHAPTER 7. LIABILITY

Section 7.001 permits a domedtic entity, other than a partnership or limited
lidbility company, or certain other non-code organizations to adopt provisons in its
govening documents that generdly exonerate or further limit ligoility of a governing
person for monetary damages to the entity, or its owners or members, for the governing
person's acts or omissons in that capacity. The entity may not diminate or limit such
lidbility to the extent the person (1) has breached a duty of loydty, (2) has taken action or
omitted to act not in good fath in such a way that it breached some other duty owed to
the entity or involved intentiond misconduct or knowing violation of the law, (3) has
received an improper benefit, or (4) is otherwise made ligble by statute. For a partnership
or limited ligbility company, subsection (d) darifies that the duties including fiduciary
ones, of its manageria officias, owners or other persons may be limited or restricted to
the extent permitted in Chapters 152 and 153 and Section 101.401, which corresponds
with exising law.
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CHAPTER 8. INDEMNIFICATION AND INSURANCE

Chapter 8 provides for indemnification and insurance of governing persons in
gtuations where conflict of interest may be present. The chapter uses new terminology of
the Code but, except as noted below, is a nonsubstantive revision of present provisions.
Provisons of this kind are necessary to assure that individuals are willing to serve as
governing persons in enterprises where they are subject to risk of liddlity. Provisons
corresponding to Chapter 8 are presently gpplicable to for-profit corporations by TBCA
Art. 2.02-1, nonprofit corporations by TNPCA Art. 2.22A, red edtate investment trusts
by TREITA Section 9.10, limited partnerships by TRLPA Sections 11.01-11.21, and to
certain other types of entities by reference to the TBCA or TNPCA. Conforming to
exiging law, Section 8.002 makes Chapter 8 ingpplicable to genera partnerships and
limited ligbility companies, however, this Section clarifies that the governing documents
of a limited ligbility company or genera patnership may adopt the provisons of
Chapter 8 or may contain enforcegble provisons regarding indemnification.

Subchapter A. Generd Provisons

Subchapter A contains definitions rdaing to indemnification of and  insurance
for the benefit of certain persons in an enterprise and identifies enterprises which are
subject to Chapter 8.

Section 8001 defines teems  which ae used in determining the persons
(particularly respondents in a proceeding) entitted to indemnification or insurance, the
capacities in - which they may receve it, the enterprises that may provide it, and the
context in which it may be provided.

Section 8.002 states that Chapter 8 does not apply to general partnerships and

limited ligoility companies. The governing documents of these enterprises may adopt
provisons of Chapter 8 or may contan enforcegble indemnification, advancement,
insurance or other arrangements.

Section 8.003 confirms that the cetificate of formaion may redrict the
indemnification rights. The same rule applies to a partnership agreement of a limited
partnership.

Section 8.004 specifies tha an indemnification provison is vaid only to the
extent it is congstent with Chapter 8.

Subchapter B. Mandatory and Court-Ordered Indemnification

Subchapter B contans provisons for mandatory and court-ordered
indemnification.

Section 8.051 requires an enterprise to indemnify an exising or former governing
person for expenses incurred in a proceeding in which the person is a respondent because
of that Satusif the person is wholly successful in defense of the proceeding.

Section 8.052 dlows a court to order indemnification of an existing or former
governing person or delegate, on that person's agpplication, if the court determines that the
person is farly and reasonably entitted to indemnification.  Indemnification is alowed
whether or not the person met the standard of Section 8.101 but is limited to reasonable
expenses (and does not incude judgments or settlements) if the person is found liable to
the enterprise or because the person improperly received a persond benefit.

Subchapter C. Permissive Indemnification and Advancement of Expenses

Subchapter C contains provisons for permissve indemnification and
advancement of expenses by an enterprise.
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Section 8.101 states the standard for indemnification and how the standard can be
stidied in cetan circumstances. Subsection (@) sets the basc dandard  for
indemnification of an exiding or former governing person or delegate.  These
determinations and the determination to pay indemnification must be made in accordance
with Section 8.103. Subsection (b) states that action reasonably believed by the person to
be in the interest of the participants and beneficiaries of an employee benefit plan is not
opposed to the best interests of the enterprise.  Subsection (c) states that action by a
delegate to another enterprise is not opposed to the interests of the first enterprise.
Subsection (d) states that a person does not fail to meet the basc standard of Section
8.101(a) soldy because the proceeding in which the person was involved was terminated
by ajudgment, order, settlement, conviction or nolo contendere plea.

Section 8.102 govens the generd scope of permissve  indemnification.
Subsection (a) specifies the kinds of ligbilities or obligations for which an exiding or
former governing person or delegate may generdly be indemnified. Subsection (b) limits
or bars indemnification of a person who is found ligble to the enterprise or is found licble
because of improperly recelving a persond benefit. Subsection (C) prescribes when a
person is consdered to have been found liable.

Section 8.103 governs the manner for detlermining permissve indemnification.
Subsection (@) prescribes severd dternative  means of determining that the basic
standard of Section 8.101(a) has been met. In Section 8.103(a)(2), a determination that
the standard for indemnification in Section 8.101(a) has been met may be made by a
committee of one disnterested governing person if a quorum of disinterested governing
persons cannot be obtaned. TBCA Art. 2.01-1K(2) requires two directors for a
committes;, TRLPA Section 11.06 and TNPCA have no such provison.  Section
8.103(a)(5) (permitting indemmification of governing persons by unanimous vote of the
owners or members) has no expliat source in the TBCA, TREITA, TRLPA or TNPCA
but is impliat in the genera principle that al the owners of an enterprise may make any
dispogition of its assets.

Subsection (b) requires that if specid legd counsed determines that a person
meets the basic standard of Section 8.101(a), the counsd shal aso determine whether the
expenses (other than a judgment) are reasonable. Subsection (C) gives effect to a
provison requiring indemnification of a person who meets the basc standard of Section
8.101(a)(1) contained in the governing documents, in a resolution of the owners,
members or governing persons or in an agreement.

Section 8.104 governs advancement or reimbursement of expenses before a fina
dispogtion of a proceeding. Subsection (8) permits advancement or reimbursement of
reasonable expenses of an exiging or former governing person or delegate who is or is
threatened to be made a respondent in a proceeding. The advancement or reimbursement
may be made without the determinations required under the basic standard of Section
8.101(a) after a written dafirmation and undertaking is received by the person.
Subsection (b) gives effect to a provison requiring advancement of expenses contained
in the governing documents, in a resolution of the owners, members or governing
persons or in an agreement.  Subsection (c) dtates that the written repayment undertaking
required by Subsection (&)(2) must be an unlimited generd obligation of the person
gving it but need not be secured and may be accepted without regard to the person's

ability to repay.

Section 8.105 govens pemissve indemnification and advancement to persons
other than governing persons. Subsection (a) dlows an enterprise to indemnify and
advance expenses to a person who is not a governing person, induding an officer,
employee, agent or delegate. The indemnification or advance is permitted to the extent
permitted by other law notwithstanding any other provison of Chapter 8 except Section
8.003 and 8.004. Section 8.105(a)(3) (permitting indemnification of and advancement to
non-governing persons by unanimous vote of the owners or members) has no explicit
source in TBCA, TREITA, TNPCA or TRLPA but is implicit in the genera principle that
the owners or members of an enterprise may make any dispostion of its assets for the
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benefit of a person who is not a governing person.  Subsection (b) requires an enterprise
to indemnify and advance expenses to an officer to the same extent it is required to
indemnify and advance expenses to a governing person. Subsection (¢) alows a person
who is not a governing person to seek indemnification or advancement of expenses to the
same extent as a governing person.

Subchapter D. Liability Insurance; Reporting Requirements

Subchapter D provides for ligdility insurance and related arangements and
reporting requirements.

Section 8.151 authorizes insurance and related arrangements for indemnification.
This Section daifies that permitted "sdf-insurance” includes implementation by
indemnity contract. Subsection (a) dlows an enterprise to obtain and maintain insurance
or another arangement to indemnify or hold hamless an exiding or former governing
person, delegate, officer, employee or agent agang any liddility asserted against and
incurred by the person in that capacity or arising out of the person's datus in that
capacity.  Subsection (b) dlows the insurance or other arangement to insure agangt
lighility described in subsection (a) whether or not the enterprise otherwise would have
power to indemnify againg that ligbility. Subsection (c) requires approva by owners or
members for insurance or another arangement that involves sdf-insurance or an
agreement to indemnify with the enterprise or with a person not regularly engaged in the
insurance business if the insurance or arangement provides for payment of a liability
outsde the enterprise's power to indemnify.  Subsection (d) permits an enterprise, in
addition to insurance or other arrangement, to create a trust fund, self-insure, contract to
indemnify, grant security or establish a letter of credit, guaranty or surety arrangement
for the benefit of a person to be indemnified. Subsection (e) dlows insurance or other
arangement to be obtained and mantaned within the enterprise or with any insurer or
with any other person consdered appropricte by the governing authority, regardiess
whether the enterprise owns an interest in the insurer or other person. Subsection (f)
makes concdlusve the governing authority's decison as to insurance or other arrangement
and protects governing persons from ligbility for approving it even though they may be
beneficiaries of it. But the subsection does not gpply in case of actud fraud.

Section 8.152 requires that an enterprise report an indemnification or advance
pad to its governing persons.  The report must be in writing and made with or before the
notice or waiver of the next meeting of the enterprise and before the next submission of a
consent to action withot a meding, ard in no case later than a year after the
indemnification or advance. Section 11.19 of TRLPA requires tha any indemnification
of or advance of expenses to a general partner is to be reported promptly in writing to the
limted partners and, in any event, not later than sx months &fter the date the
indemnification occurs.
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CHAPTER 9. FOREIGN ENTITIES

Chapter 9 standardizes the requirements and procedures for registration of foreign

entities to transact business in Texas. The provisons utilize the new terminology of the
Code, and, except as noted below, are nonsubstantive revisions of present procedures.

Subchapter A. Regigtration

Section 9.001 requires a foreign entity that affords limited liability to owners or
members under the law of its jurisdiction of formation to file an application for
regidration with the secretary of state to transact business in Texas. Current statutory
provisons require the registration of foreign corporations, limited partnerships, limited
lighility companies, and limited ligbility partnerships transacting busness in Texas
Exiging law permits the regidration of other types of entities that afford limited ligbility
by broadly defining a foreign limited lidbility company to include those entities even
though the entities are not considered limited ligbility companies in the jurisdiction of
formaion. These entities include foreign business trudts, foreign red edate investment
trusts, foreign cooperatives, and foreign public or private limited companies or other
entities.  Foreign real edtate investment trusts will register with the Secretary of State
under the Code and not in the county where they might conduct business in Texas, unlike
the formation of a domedic red edate investment trus. TREITA has no provison
regarding registration of foreign redl estate investment trusts,

Section 9.002 provides that a foreign entity not described by Section 9.001 may
transact busness in this state without regidtration with the secretary of sate under this
Code, but does not relieve the foreign entity from the duty to comply with applicable
regidration requirements under other law. Further, this section provides that foreign
entities, such as banks, insurance companies, savings inditutions and other regulated
entities, are not required to register under this Code if other state law authorizes the entity
to transact business in this state.  Foreign unincorporated nonprofit associations aso need
not register under this Chapter.

Section 9.003 provides for permissve regidratiion of foreign entities that ae
regulated entities, if otherwise not prohibited by other Texas law.

Section 9.004 outlines the requirements for the regidration application that is
sandard for dl entities. Currently, the requirements for registering or qudifying a
fordgn limited partnership, corporation, and limited ligdlity company to transact
busness in this state vary under the different acts. Section 9.004 standardizes the
procedures for foreign regidtration. EXxisting law requires corporations and limited
lidbility companies to submit a certificate from the jurisdiction of formation evidencing
the exisence of the entity. This section subgtitutes an affirmative statement made a the
time of application for the certificate. Section 9.004 aso requires a foreign corporation
and limited liability company to dtate the beginning date of busness in Texas in its
goplication to regigter, which is a change from the TBCA, TNPCA and TLLCA.

Section 9.005 requires a foreign corporaion's application to regiser to do
busness in Texas contan certain information concerning its authorized shares, issued
shares, and stated capitd. There is no longer any requirement that such a corporation
dtate that it has received a least $1,000 of consideration for its shares, as is required by
Article 8.05.A(11) of the TBCA.

Section 9.006 requires a nonprofit corporation to include statements, in addition

to those required by Section 9.004, in its application for regigration as a foreign
corporation regarding the names and addresses of its directors and officers and a
statement of whether or not the corporation has members.

Section 9.007 sets out supplementary information that must be included in the
application for regigration of a limited ligbility partnership in addition to the information
required under Section 9.004.
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Section 9.008 directs that the regigtration takes effect when the gpplication is filed
and remains in effect until terminated, withdravn or revoked. The acknowledgment
issued by the Secretary of State is evidence of the authority of the foreign entity to
transact businessin this state.

Section 9.009 permits a foreign entity to change information in its origind
goplication by filing an amendment. An amendment to the gpplication for regidration is
required when the entity changes its name or its Sated purpose. An amendment to reflect
the change of name or purpose mugt be filed within 90 days following the change.
Exidting law does not specify atime frame for filing the amendment.

Section 9.010 suspends the regidration of a foreign entity that has changed its
name to a name that would not be available for its use in Texas. The regidration is
suspended until the entity files an amendment to its regidration to change its name to a
name that is avalable to it under the laws of this state. This provison is consstent with
the provison in the TBCA but is made gpplicable to dl foreign filing entities by this
section.

Section 9.011 contains the procedures for withdrawing the entity's registration, or
recording the termination of its existence in its jurisdiction of formation. Additiondly,
the section provides for the entity to consent to service of process by serving the
secretary of state following withdrawa.  Section 9.011 smplifies the form of and
dandardizes procedures for filing a certificate of withdrawd for al foreign filing entities.
Subsection (€) codifies 1 T.A.C. Section 79.26 and permits an entity to amend its
cetificate of withdrawa to evidence a change to the address to which the secretary of
sate may mail a copy of any process agang the foreign filing entity. Section 9.011
changes the requirements for the application for withdrawa for a foreign nonprofit
corporation to conform to the requirements for a for-profit corporation. Congstent with
the withdrawd for a for-profit corporation, the application for withdrawa does not
require a statement that there is no suit pending or threatened againgt the corporation in
this state.

Subchapter B. Failure to Register

Subchapter B specifies the effects and pendties if a foreign filing entity fals to
register under Chapter 9 when required to do so.

Section 9.051 dlows the attorney general to apply to a court to enjoin a foreign
entity from transacting business in this date if the entity is required to register and has
not done so. Further, the section provides that a foreign entity may not maintain legd
action in this state that arises out of the transaction of business in this state unless the
entity is registered as required. Additionaly, the section specifies that the vdidity of any
contract or act of the entity is not affected by the falure to register and that the entity is
not prevented from defending a legd action in this state.  The section dso specifies that
an owner, member or managerid officda of the entity is not liale by contract or under
other provisons of law for failure of the entity to regider.

Section 9.052 imposes dvil pendties for falure to register. Those pendties
include dal fees and taxes imposed by law on the entity had the entity registered when
fird required and any applicable pendties and interest as well as any pendties and
interest imposed by law for falure to pay those fees and taxes. This includes the late
filing fee which the secretary of state is authorized to collect under Section 9.054.
Sections 9.052 through 9.054 provide new or revised avil pendties or lae filing fees
imposed upon falure of a foreign filing entity to register when required. Venue for an
action to collect the pendty is aso specified.

Section 9.053 sets venue in Travis County for suits brought under Section 9.051
to enjoin an entity from transacting business in this state and Section 9.052 to collect

civil pendities
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Section 9.054 authorizes the secretary of state to collect late filing fees when an
entity has transacted business in this state for more than 90 days without a certificate of
authority. The late filing fee is equa to the regidration fee for the entity for each year of
delinquency. The TBCA and the TLLCA provide for the attorney generd to seek
judicid impostion of a fee of not less than $100 nor more than $5,000 for each month
the entity transacted business in Texas without a certificate of authority. The TRLPA
provides for the secretary of state to collect a late filing fee smilar to that provided in
Section 9.054. This Code provison is modeled after the TRLPA and provides for the
assessment of an administrative pendty by the secretary of state since there is no history
of the judicia assessment of the penaties under the TBCA or the TLLCA.

Section 9.055 specifies that a foreign entity must comply with requirements under
other laws, including, for example, the requirement to file assumed names, regiser as a
limited liability partnership, or comply with gpplicable securities regigtrations.

Subchapter C. Revocation of Registration by Secretary of State

Subchapter C contains provisons rdating to revocation and reinstatement of the
regisration of a foreign filing entity. These provisons are generdly consstent with
those located in the TBCA, TNPCA and TLLCA but are made applicable to limited
partnerships.

Section 9.101 permits the secretary of state to revoke the regidration of a foreign
entity under specified circumstances after notice and an opportunity to correct the entity's
falure. References to revocation because of falure to pay franchise taxes were removed
gnce the tax depost requirement was repealed and forfeitures for failure to pay franchise
taxes are governed by the Texas Tax Code.

Section 9.102 requires the secretary of state to file and mal to the foreign filing
entity a copy of a cetificate of revocation in order to revoke a foreign entity's
regigration. The contents and effectiveness of the certificate of revocation are dso

specified.

Section 9.103 authorizes the secretary of date to reingtate the registration of an
entity that has been revoked when the entity has corrected the circumstances that led to
the revocation or when the secretary of dtate has determined that the circumstances did
not exig at the time of revocation. Existing law does not authorize the secretary to
reingtate when it was determined after the fact that the bass for revocation was in error.
Exiging law redricts reingatement to specified time periods. The Code provision no
longer limits the time period during which an entity may reindate its registration, and
provides that the regidration of an entity that reinstates within three years of revocation
is consdered to have been registered at al times during the period of revocation except
that reindatement has no effect on any persond ligdility issue during the revocation

period.

Section 9.104 sets forth the requirements for reinstatement of the registration of a
foreign filing entity, which must be completed within three years after the revocation
took effect. A certificate of reinstatement must be filed. The contents of the certificate
of rendatement are specified. No reinstatement under this Section is permitted if the
revocation occurs as a result of a court order or a tax forfeiture. Section 9.104 adopts the
Secretary of State's form for a certificate of reindatement and, when applicable, requires
the Comptroller's letter of dighility to accompany a certificate of reingatement of
regidration of aforeign filing entity.

Section 9.105 prohibits the secretary of state from accepting a certificate of
reingaement for filing unless the foreign filing entity amends its regidration to change
its name or obtains consent for use of its name if such name is the same as, deceptively
gmilar or dmilar to the name of a filing entity or foreign filing entity as provided by or
reserved or registered under the Code.
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Section 9.106 specifies that a foreign filing entity must follow the Tax Code
proceduresin order to reindtate its registration after revocation under the Tax Code.

Subchapter D. Judicid Revocation of Registration

Subchapter D contains provisons regarding revocation of a foreign filing entity's
regidration by court action. These provisions are generally consstent with those located
inthe TBCA, TNPCA and TLLCA but are dso made applicable to limited partnerships.

Section 9.151 authorizes a court to revoke the registration of foreign filing entities
under specified circumstances.

Section 9.152 requires the secretary of state to notify the attorney general and a

foreign filing entity when the secretary of state determines that cause exists for the
judicid revocetion of the foreign filing entity's registration under Section 9.151.

Section 9.153 authorizes the attorney general to bring it to revoke the
regdration of a foreign filing entity if the entity does not cure the problems for which
revocation was sought within 30 days of the notification under Section 9.152(b).

Section 9.154 permits the action to be abated if, prior to the rendition of the
judgment, the entity cures the problems and pays the costs of the action.

Section 9.155 directs the court to enter a judgment if it finds that proper grounds
exist under Section 9.151(a) for revocation.

Section 9.156 permits a foreign filing entity to make an application for stay of
judgment to dlow the entity the opportunity to cure the problems when the entity obtains
a finding that the problems for which the entity was found guilty were not willfu or the
result of a falure to take reasonable precautions. The court is authorized to stay an entry
of judgment for no longer than 60 days after the date the court's findings are made
pursuant to Section 9.155, to dismiss the action if the problems are cured and the costs of
the action paid, and to enter a fina judgment if the problems are not cured within the
time prescribed.

Section 9.157 pemits a foreign filing entity an opportunity to cure after
affirmation of findings by an appdlate court if the foreign filing entity did not make an
application pursuant to Section 9.156.

Section 9.158 edablishes jurisdiction and venue for a suit for involuntary
revocation of the regidration of aforeign filing entity.

Section 9.159 provides for service of citaion in a sut for the involuntary
revocation of the regigration of a foreign filing entity. Citation would issue as be served
as provided by law.

Section 9.160 authorizes citation by publication when service is returned not
found and sets forth procedures for such service.

Section 9.161 requires the clerk of a court to file a certified copy of a judicia
decree with the secretary of state when a court has entered a decree revoking a foreign
entity's regidiration to transact business. No feeis charged for such filing.

Subchapter E. Business, Rights and Obligations

Section 9.201 limits the business or activity that a foreign corporation may
transact in this state to those purposes permitted under Chapter 2 for a domegtic entity
unless other law authorizes the entity to conduct additional purposes.

Section 9.202 explains that a foreign entity enjoys the same, but no greater, rights
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and privileges than a corresponding domedtic entity.  Sections 9.202 and 9.203 differ
from exiding lawv by daifying that a foregn general partnership is subject to the same
rights, powers, duties and restrictions as a domestic genera partnership.

Section 9.203 provides that the owners, members, and manageria officials of a
foreign entity are subject to the same duties, redtrictions, pendties and ligbilities imposed
on those persons of a corresponding domestic entity.

Section 9.204 dlows a foreign filing entity to exercise its ownership or
membership rights in a domegtic entity even though not registered to transact business in
this state. Section 9.204 cdlarifies an ambiguity found in TREITA Section 13.10(F) and
TBCA Art. 229E. The new language claifies that a foreign filing entity has a right to
vote shares that it owns in domedtic red estate invesment trusts or corporations and to
manage or control as a shareholder such entities. However, the language leaves to other
sections, primarily Section 9.251, whether these activities rise to the level of transacting
business in this state. TBCA Art. 2.29E and TREITA Section 13.10(F) are not clear in
this respect. Beddes daifying ambiguities found in TREITA and the TBCA, this
Section extends these provisons to goply to nonprofit corporations, cooperative
associaions and limited ligbility companies.

Subchapter F. Determination of Transacting Businessin this State

Section 9.251 ligs those adtivities that do not congtitute transaction of busness in
this state.

Section 9.252 specifies that the list of activities in Section 9.251 is not meant to
be an exclusve list of those activities that do not condtitute transacting business.

Subchapter G. Miscellaneous Provisions
Section 9.301 makes the Code provisons regarding foreign regigtration, including
filing procedures, applicable to entities granted authority to transact business under a

specid datute if the datute specificaly provides or to supplement any specid statute to
the extent not inconsistent with the provisions of the statute.
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CHAPTER 10. MERGERS, INTEREST EXCHANGES AND CONVERSIONS

Chapter 10 contains genera provisons relaing to mergers, interest exchanges
and conversons involving domedtic entities.  Except as noted below, the provisons
contained in Chapter 10 are generdly non-substantive revisons of the merger provisons
found inthe TBCA, TNPCA, TLLCA, TRLPA and TRPA.

Subchapter A. Mergers

The use of a dngle chapter in Title 1 of the Code for the merger, interest
exchange and converson provisons harmonizes the laws gpplicable to dl entities and
clarifies the interrel ationship between the various Statutes governing these activities.

Since revisons effected in the 1997 Texas Legidaure, the providons of the
TRPA, TLLCA, TRLPA, TREITA and TBCA have been comparable in most respects.
The principd modifications made to exiging lav by Chapter 10 involve the extenson of
these more flexible procedures for effecting mergers, interest exchanges and converson
goplicable to nonprofit corporations. The provisons of the TNPCA are based on past
provisons of the TBCA but have not been updated. Chapter 10 updates the provisions
governing fundamentd business transactions for nonprofit corporations to parallel the
modernized for-profit corporate provisons. Accordingly, nonprofit corporations will be
subject to provisons that permit conversons and interest exchanges, that eiminate the
concept of "consolidation” by induding it within the concept of "mege” and that
soecify that member approva is not necessary where the nonprofit corporation is not a
"party to the merger.” Important restrictions on mergers of nonprofit corporations with
or conversons into for-profit entities are retained, added or clarified. Although the
placement of these provisons in Title 1 may represent a substantive change from existing
law for nonprofit corporations, this conforming change was considered a necessary part
of the codification process.

Section 10.001 sets forth the general procedure to be followed for a domestic
entity to effect a merger. The procedures are substantialy the same as under current law.
Because different entities will have differet types of governing bodies and owners or
members, Subsections (a) and (b) require the domestic entity to comply with the approval
requirements specific to that type of entity that are set forth in the agpplicable Title.
Subsection () cross-references to the notice requirement in Section 10.355.

Sections 10.002, 10.003 and 10.004 set forth the genera requirements for a plan
of merger based on exiding statutes.  Section 10.002 specifies the required provisons for
a plan of merger. Section 10.002(b) clarifies existing law on the requirements for a plan
of merger where a new entity is created by the plan of merger. Section 10.002 clarifies
that a plan of merger mugt contain a description of the organizationa form of each
organization that is a party to the merger or is created by the plan of merger. In addition,
it diminates the need to attach to the plan of merger the governing documents of certain
non-Code organizations that survive or are created by the merger. This Section aso
clarifies that interest exchange provisons can be included in a plan of merger.

Section 10.002(a)(7) and (8) eliminate the need to attach the governing
documents of each foregn organization that survives a merger unless the organization is
not formed in the United States and is not required to file its certificate of formation or
gmila document with the applicdble governmenta authority under which the
organizetion is organized. Exiging law requires the governing documents of each
aurviving entity that is party to a merger to be attached to the plan of merger. This
change conforms Texas law to Delaware law governing corporate mergers.

Sections 10.002 and 10.052 daify, condstent with provisons of the TBCA, that
a plan of merger or exchange may treat differently the owners of ownership interests in
the same class or series,

Section 10.003 specifies the supplemental contents of a plan of merger if there is

Page 350of 141



more than one organization that survives or is to be created by the plan of merger.
Section 10.003 makes a minor modification to the provisons of the TBCA rdating to
payment of funds to dissenters in mergers where there are more than one surviving entity.
This Section requires dl surviving entities to be responsible for the payment of amounts
under the Code to any dissenting owner who perfects that owner's rights of dissent and
goprasa. The TBCA dlows the obligation to be allocated to only one entity. As a
matter of policy, it would be more equitable for dl surviving entities to be responsible for
the payment with one entity being designated as the entity primarily responsible.

Section 10.004 provides what additiond terms may be included in a plan of
merger.

Section 10.005 expands the exiding provisons of the TBCA dlowing for the
creation of holding companies without shareholder approval under certain circumstances
to other entities, other than partnerships, subject to the same protections applicable to for-
profit corporations.  This expanson is intended to modernize the merger provisons
goplicable to non-corporate entities and provide greater operationa flexibility to those
entities

Section 10.006 sets forth the Code requirements for effecting "short-form"
mergers where one entity owns more than 90% of the voting ownership interest in
another entity. These provisions are based on the provisons of the TBCA and TLLCA
but have been harmonized with the regular merger provisons and expanded to allow
other entities to utilize this approach for completing a merger with a 90% or more owned
subsdiary. However, the section does not apply if the subsdiary organization is a

partnership.
Section 10.007 specifies when a merger takes effect.

Section 10.008 provides for the effects of a merger. If the surviving organization
of a merger is not a domedic entity, the surviving organization is deemed to have
appointed the secretary of state as agent for service of process and agreed to promptly
pay to dissenting owners or members of each domestic entity that is a party to the merger
the amount to which they are entitted under the Code's provisions governing the rights of
dissenting owners or members.

Section 10.009 contans speciad provisons reaing to patnership mergers. A
partner cannot be made persondly liddle as a result of a merger without the partner's
consent. Provisons specify when a partner is deemed to be an incoming or withdrawing
partner as a rexult of the merger. The partnership agreement must permit the merger, and
the partners must approve the plan of merger in accordance with the partnership
agreement.

For public policy reasons, Section 10.010 continues certain important merger
redrictions on nonprofit corporations found in exising law. As provided in Section
10.010, a nonprofit corporation may not merge into another entity if the domedtic
nonprofit corporation would, because of the merger, lose or impair its charitable Status.
Mergers with for-profit or non-Code organizations are permitted so long as any domestic
nonprofit corporations continue as the surviving entities.  The authority to merge dso
includes the authority to merge with a foreign nonprofit entity even if the foreign
nonprofit entity is the survivor as presently permitted under the TNPCA. When a foreign
nonprofit entity survives, the entity is deemed to have appointed the secretary of state its
agent for service of process related to the transaction.

Subchapter B. Exchanges of Interests

Sections 10.051 through 10.055 conform and codify the provisons of the Code
goplicable to interest exchanges. These provisons will extend to al domestic entities
and provide greater flexibility to domestic entities in structuring combination
transactions.
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Section 10.051 authorizes one or more domestic entities or non-Code
organizetions to adopt a plan of exchange. It dso specifies the requirements for effecting
an interest exchange pursuant to a plan of exchange.

Section 10.052 gpecifies the required contents of a plan of exchange. Exising
law does not gpecify the contents of a plan of exchange for partnerships or limited
liability companies.

Section 10.053 provides that a plan of exchange may include other provisons
relating to the interest exchange.

Section 10.054 specifies when an interest exchange takes effect.
Section 10.055 specifies the effects of an interest exchange.

Section 10.056 specifies how a partnership approves an interest exchange and that
the partnership agreement must authorize the interest exchange.

Subchapter C. Conversions

In 1997, the TBCA, the TLLCA, the TRLPA and the TREITA were amended to
create a new transaction referred to as a "converson.” A conversion is nothing more than
a datutory mechanism to dlow an entity to convert from one form to another without
having to go through the atificdd process of merging into an entity crested solely to
effect the converson. Sections 10.101 through 10.108 codify these provisons and make
them applicable to dl entities  Sections 10.101 through 10.108 omit the specific
converson provison applicable to converson of a generad partnership to a limited
patnership, and visa versa, as unnecessary and redundant in view of the broad
converson provisons gpplicable to domedic entities generdly and in order to
standardize conversion provisions gpplicable to the various entities.

Section 10.101 sets forth the requirements for effecting a plan of conversion by a
domestic entity.

Section 10.102 sets forth the requirements for a non-Code organization
converting into a domestic entity.

Section 10.103 specifies the required contents of a plan of conversion.

Section 10.104 provides that a plan of converson may include other provisions
relating to the conversion that are not inconsstent with law.

Section 10.105 specifies when a conversion takes effect.

Section 10.106 sats forth the effects of a conversion.

Section 10.107 provides that a converson mugt be authorized in the partnership
agreement of a partnership and how a partnership gpproves an interest exchange.

Section 10.108 continues the public policy of not permitting a domestic nonprofit
corporation to convert into a for-profit entity.

Subchapter D. Certificate of Merger, Exchange, or Conversion

Sections 10.151 through 10.156 set forth the generd requirements for certificates
of merger, exchange and converson. The information required to be contained in a
cetificate has been damplified and made consgent for dl transactions. The Code has
diminaed a previous requirement that a plan of merger, exchange or converson be
attached to the filing on the bass that this requirement has led to excessve paperwork at
the Secretary of State's office for minmal benefit. In lieu of the current requirement to
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file a plan of merger, exchange or converson, the Code has adopted the Delaware
approach of requiring the filing entity to undertake to provide a copy of the plan to
certain designated interested parties. The Code has also set forth procedures that are to
be gpplicable where a party to amerger is not a"filing entity."

Exiging law contains provisons that require articles of merger, exchange or
converson to specify the number of outstanding shares outsanding, the number of shares
entitled to vote, including the number of shares entitled to vote only as a class, and the
number of shares that voted for and againgt the transaction. Other ates, including in
particular Delaware, do not require such detail. The Code substitutes for these provisons
gatements to the effect that the certificate of merger, exchange or conversion has been
approved in the manner required by the Code. Filing procedures are consequently
smplified.

The Code diminates the unnecessary paperwork of filing multiple copies of the
cetificste of merger or exchange required by existing law based on the number of
urviving, new or acquiring organizations that are parties to the plan of merger or
exchange. The Secretary of State advises that these extra copies are Ssmply thrown away.
The Code only requires one certificate of merger or certificate of exchangeto befiled.

Section 10.151(a) specifies when a certificate of exchange or certificate of merger
must be filed for an interest exchange or merger to become effective.  Subsection (b) sets
forth the requirements for the contents of the certificste of merger or exchange.
Subsection (c) states that a cetificate of merger may aso conditute a certificate of
exchange.

Section 10.152 sets forth the required supplementa contents for a certificate of
merger with respect to a short-form merger effected under Section 10.006.

Section 10.153 specifies how a certificate of merger or exchange must be filed
and with which filing officer. In addition, the cetificate of formaion of each newly
formed filing entity in connection with a merger must also be filed with the certificate of
merger.

Section 10.153 requires filing of a certificate of exchange after a plan of exchange
is approved if interests in a filing entity are acquired. This provison differs from
TRLPA, TLLCA and TRPA.

Section 10.154(a) specifies when a certificate of converson must be filed for the
converson to become effective.  Subsection (b) specifies the contents of the certificate of
conversion.

Section 10.155 specifies the procedures for filing the certificate of converson and

with which filing officer it must be filed. The cetificate of formation of any filing entity
that is the converted entity must dso be filed with the certificate of converson.

Section 10.156 specifies that the filing officer may not accept a cetificate of
merger, exchange or converson for filing if it does not conform to law or if the required
franchise taxes have not been paid or one or more of the surviving, new or acquiring
organizetions or the converted entity is not lidde for the payment of the required
franchise taxes.

Subchapter E. Abandonment of Merger, Exchange or Conversion

Sections 10.201 through 10.203 codify the procedures for abandoning a plan of
merger, exchange or converson. The current procedures have generdly been retained
and modified to make them clearer and smpler. In a change from existing law, Section
10.202 dlows abandonment of mergers for nonprofit corporations and cooperative
asociations after filing of the certificate of merger and before effectiveness of the
merger.  Section 10.201 darifies for limited ligbility companies and limited partnerships
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that a merger, exchange or conversion can be abandoned after approva and before filing
of the certificate of merger, exchange or converson, which was only implied in existing
lav.  Sections 10.201 and 10.202 provide explicit provisons for abandonment of
mergers, exchanges and conversons for general partnerships, which were only implied in
TRPA.

Section 10.201 permits abandonment of the plan of merger, interest exchange or
conversion before it takes effect.

Section 10.202 specifies how a merger, interest exchange or conversion may be
abandoned &fter the certificate of merger, exchange or conversion has been filed before
its effectiveness.

Subchapter F. Property Transfers and Dispositions

Sections 10.251 through 10.254 contain provisions regarding the power of
domegtic entities to transfer, sell and lease their property. These provisons are based
generdly on dmilar provisons contained in the TBCA. The Code clarifies and sets forth
a generd rule that, except as may be provided elsawhere in the Code or in the governing
documents of an entity, transfers of property do not require owner or member approval.
Current requirements for approval by owners or members of saes of dl or subgantidly
al the assets of an entity have been retained, where applicable, in the separate titles
goveaning the types of entities For partnerships and limited liability companies, the
provisons of Sections 10.251 through 10.253 differ from exiging law by being more
explicit and detailed with respect to the rules regarding transfers of property.

Section 10.251 provides the genera authority for a domedtic entity to transfer and
convey its property, induding red property. The domestic entity may aso pledge or
mortgage an interest in its property.

Section 10.252 specifies that as a generd rule the approva of the owners or
members of the entity is not required to <Hl, lease, convey, pledge or mortgage an
interest in its property.

Section 10.253 provides that a deed may be sgned and acknowledged by an
officer, authorized attorney-in-fact or other authorized person of the entity or, in the case
of apartnership or limited liability company, a governing person of the entity.

Section 10.254 daifies for dl entities, based on explicit provisons in the TBCA
and TREITA, that a dispostion of assets will not condtitute a merger or conversion such
that the acquiring entity would be ligble for the obligations of the trandferring entity
under the "de facto merger” doctrine.  This rule is not clear in existing law for nonprofit
corporations, cooperative associations, partnerships and limited liability companies.

Subchapter G. Bankruptcy Reorganization

Sections 10.301 through 10.306 codify and conform exigting law regarding the
effect of a federd bankruptcy reorganization proceeding on certain actions that would
otherwise require owner or manager approval. These provisons expand to al domestic
entities exiging law found in the TBCA, the TNPCA and the TREITA. This change is
relaively nonsubstantive because federal bankruptcy reorganization law supersedes state
law.

Section 10.301 permits a trustee or the officers of a domedtic entity being
reorganized to take certan actions with respect to the domestic entity subject to
bankruptcy proceedings without approval of the domedic entity's governing authority,
owners or members.

Section 10.302 permits a trustee or other designated officer of a domestic entity
being reorganized under federd datute to sign on behdf of the reorganizing domestic
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entity various ingruments.

Section 10.303 specifies how a domestic entity that is being reorganized under a
plan of reorganization under afedera Satute effects amerger or interest exchange.

Section 10.304 diminates any right of dissent and gppraisal for an owner or
member of a domedtic entity subject to dissenters rights except as provided by the plan
of reorganization for the domegtic entity.

Section 10.305 specifies that this subchapter does not gpply after the entry of a
find decreein areorganization case under federd Statute,

Section 10.306 provides that this chapter does not preclude other changes in a

domegtic entity or its ownership or membership interests or securities by a plan of
reorganization ordered by a court under federa statute.

Subchapter H. Rights of Dissenting Owners

Sections 10.351 through 10.368 primarily codifies existing provisons under the
TBCA rdaing to the procedures to be followed where an owner has a right of dissent
and appraisa with respect to a particular act, which the Code defines as "fundamental
busness transactions” The Code has combined and smplified a number of different
datutes that were contained in the TBCA that governed the right of dissent with the
objective of providing a clearer procedure to be followed when an owner has a right to
disent to a fundamenta business transaction.  The Code does not expand these
provisons to any new type of entities but permits partnerships and limited liability
companies to adopt these provisons in thar governing documents. These provisons
with respect to real estate investment trusts are updated to parallel modernized corporate
provisons.

The Code mantains the existing provisions under the TBCA which provide that
the right of dissent and appraisa is the exclusve remedy of an owner who is seeking
monetary damages for the action. This limitation is set forth in (i) Section 10.356(e),
which gates that an owner who does not perfect that owners right of dissent may not
bring Uit to recover the vdue of that owner's ownership interest and (ii) Section 10.368,
which provides that absent fraud in the transaction, the rignt of dissent and appraisa is
the "exdusve remedy" for recovery of the vaue of an ownership interest in an
organization or of money damages to the owner relaing to the action.

Section 10.351 provides for when this subchapter applies.

Section 10.352 provides definitions for use in this subchapter. The Code adds in
Section 10.352 a definition of a "respongble organization,” which is the organization that
is to be primarily responsble for the payment of the fair vaue of the ownership interest
of adissenting owner.

Section 10.353 gpecifies the form and validity of notices required by this
Subchapter.

Section 10.354 provides the generd rule for when an owner will have a right of
dissent and appraisd. A more flexible definition is added of what is a national securities
exchange and nationd automated quotation system for purposes of determining whether
there is a public market for the securities that are subject to the transaction.

Section 10.355 through 10.361 represents a codification of the current notification
procedures contained in the TBCA tha mug be followed by a domedic entity and
dissenting owner.  The current statutes are overly complex and inconsstent for different
types of transactions. The Code has smplified and conformed the procedures to be
followed by diminating unnecessary notice requirements and dlarifying others.
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Section 10.355 requires the domestic entity subject to dissenters rights to provide
a specific notice to each affected owner who has a right to obtain an appraisa under
Section 10.354.

Section 10.356 sets forth the procedures that a dissenting owner must follow to
perfect the owner's right of dissent and appraisa.

Section 10.357 permits an owner to withdraw a demand for payment of fair value
of an ownership interes.

Section 10.358 gpecifies how a respongble organization must respond to a
dissenting owner who has given notice of dissent and made a demand for the fair vaue of
the owner's ownership interes.

Section 10.359 requires the responsble organization to note in its ownership
interest records any demand for payment for a dissenting owner and place a reference to
the demand on any certificate representing that ownership interest.

Section 10.360 sets forth the rights of a transferee of an ownership interest that is
the subject of ademand for payment made by a dissenting owner.

Section 10.361 provides for a court proceeding to determine the fair value of the
ownership interest and the owners entitled to payment and for appointment of appraisers
to determine the fair vaue.

Section 10.362 provides for the method of determining the far vaue of an
ownership interest in an organization that is subject to a demand for appraisd under the
Code. This section codifies existing law that the vauation is to be made as of the date of
the fundamenta business transaction without giving any value for appreciation or
depreciation occurring in anticipation of the transaction or as a result of the transaction.
Section 10.362(b) adds a new provison defining how "fair vaue' is to be determined.
The current statute does not contain a complete definition of "far vaue' and leaves much
of that determination up to the appraiser and court. Section 10.362(b) provides greater
clarity for the determination by providing that the value should be based on a going
concern bass without giving effect to any "control premium” or "minority discount.”
This methodology is consistent with that applied in other states and provides grester
certainty to the appraisa process.

Sections 10.363 through 10.365 codify and amplify the current provisons of the
TBCA regading the court's review of the appraisal process and the rights of the
appraiser. Section 10.363 sets forth the powers and duties of an appraiser and the
appraisal procedures.

Section 10.364 provides for the rights of a dissenting owner or responsible
organization to object to al or a part of the appraisal report. A court hearing is required
if an objection is raised. The responsible organization must pay the amount required by
the court. On payment of the adjudged amount, the dissenting owner does not have an
interest in the ownership interest or the responsible organization with respect to that
ownership interest.

Section 10.365 provides for payment of the appraiser's fees and alocation of
court costs between the responsible organization and the dissenting owners by the court.

Sections 10.366 and 10.367 codify the status of an owner and the ownership
interests of an owner who dissents and seeks appraisal under the Code. Section 10.366
provides for the status of the ownership interest hed or formely hed by the dissenting
owner.

Section 10.367 sets forth the rights of owners following termination of the right
of dissent.
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Section 10.368 provides that appraisa is the exclusve remedy for recovery of the

vdue of an ownership interet or money damages in a chdlenge of a fundamenta
business transaction.

Subchapter Z. Miscdlaneous Provisons
Sections 10.901 and 10.902 resffirm that the provisons of the Code relaing to
mergers, exchanges, conversons and asset sdes do not have the effect of repeding the

antitrust laws or the rights of creditors and do not limit the power of a entity to acquire
ownership interests in an entity through a voluntary exchange or otherwise.
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CHAPTER 11. WINDING UP AND TERMINATION
OF DOMESTIC ENTITY

Subchapter A. Generd Provisons

Many of the existing organizationd dtatutes address the process of dissolution in
a cursory manner and provide litle guidance to governing persons, legd counsd and
courts. The more detailed rules in Chapter 11 provide sgnificant guidance to
prectitioners, entities and courts with respect to the process of windng up and
termination of entities The requirement of filing a withdrawd of an assumed name
cetificate in the last sentence of TREITA Section 19.10 is deleted as unnecessary. Any
requirement for filing and withdrawa of an assumed name cetificate should be left to
the assumed name law of this Sate.

Section 11.001 contains definitions of specid terms used only in this Chapter.
Terminology for the termingtion of the existence of a corporation and partnership vary.
For example, a corporation's busness and affars are "liquidated” prior to the forma
filing effecting a "dissolution,” whereas a partnership's busness and affars are "wound
up" after the occurrence of an event resulting in "dissolution.” The Code standardizes the
language relating to the winding up and termination of dl domedic entities. Chapter 11
uses the term "terminated entity” to refer to a domedtic entity whose lega existence has
come to an end, ether voluntarily or involuntarily while "terminated filing entity’ is a
terminated entity that is a filing entity. The term "winding up" is used to refer to the
liquidation and termination process.

Subchapter B. Winding Up of Domestic Entity

Section 11.051 specifies the events that require the winding up of a domestic
entity. The events include expiration of the entity's period of duration, a voluntary
decison to wind up, an event specified in the governing documents, an event specified in
this code and a court decree. This Section clarifies for corporations, professond
associations and red estate invesment trudts that the governing documents may require
winding up upon a pecified event.

Section 11.052 gspecifies that a domedic entity must cease carying on its
business, natify its damants (if not a partnership) and collect and sdll its property and
perform other acts required to wind up its business and affairs, as soon as reasonably
practicable. Exigting provisons in the TBCA and TLLCA require a corporation and
limited licbility company to mal by registered or certified mail written notice to each
known clamant againgt the domestic entity. Section 11.052 does not redtrict how such
notification must be made and would permit notification by €eectronic or other
technologicd means.

Section 11.053 specifies that the proceeds of the property must be applied to
discharge the entity's ligbilities or to make adequate provision for the discharge of the
lichilities  If the property is not sufficient to discharge dl ligbilities, the entity must
aoply the property to the extent possble to the just and equitable discharge of lidhilities
or make adequate provison for such discharge. No distributions may be made to entity's
owners unless dl liabilities are discharged or adequately provided for. Subsection (d)
permits a domedtic entity to continue its business in whole or in part, including deaying
the digpostion of the entity's property, only for the limited period necessary to avoid
unreasonable loss of the entity's property or busness. This provison is smilar to TRPA
Article 8.03(c) and is made gpplicable to dl domestic entities.

Section 11.054 authorizes a court to supervise the winding up, gppoint a person to
carry out the winding up, or make other orders regarding a winding up on application of
an entity or its owner or member. This Section is new for nonprofit corporations,
cooperative associations and partnerships.

Section 11.055 permits a domestic entity to continue a court action during the
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winding up process.

Section 11.056 provides that, in addition to the events listed under Section
11.051, the termination of the membership of the last remaining member of a limited
lidbility company is an event that requires the winding up of the company unless within
90 days after the termination, the legd representative or successor of the last remaining
member agrees to continue the company and, from the date of the termination, to become
a member or to nominae another person to become a member of the company. This
Section is new; the source of this Section is Section 18-801(a)(4) of the Delaware
Limited Liability Company Act. In addition, the death, expulson, withdrawd,
bankruptcy of a member or other event terminating that member's membership, which
provides one of the possble events causng a dissolution of the limited ligbility company
under TLLCA Art. 6.01(5), is deleted as an event requiring the winding up of a limited
lidbility company. Changes in the applicable Treasury Regulations since the passage of
the TLLCA make a disolution of the limited ligbility company as a result of such an
event no longer hdpful to ensure trestment of the limited lidbility company as a
partnership for federa income tax purposes.

Section 11.057 sets forth a lig of events that, in addition to an event specified in
Section 11.051, require the winding up of a generd patnership. The source of this
Section is TRPA Article 8.01.

Section 11.058 provides that in addition to the events specified in Section 11.051,
an event requiring a winding up of a limited partnership includes. (i) the written consent
of dl partners to the winding up and termination of the limited partnership, and (ii) an
event of withdrawa of a general partner. This Section together with Section 153.501
extends the time for the remaining partners, after an event of withdrawa of a generd
partner, to continue the limited partnership from 90 days to one year.

Section 11.059 specifies that an event requiring winding up of a corporation for
purposes of Section 11.051(3) can be set forth in the cetificate of formation or a bylaw
adopted by its members or owners.

Subchapter C. Termination of Domegtic Entity

Section 11.101 requires the filing entity to file a certificate of termination upon
completion of the winding up process and specifies what the certificate of termination
must contain.  The filing requirements and information required in a cetificate of
disolution vary under exising laws governing professona corporétions, for-profit
corporations, nonprofit corporations, limited liability companies, and limited
patnerships. For example, the provisons of Article 6.07 of the TLLCA require a
dissolving limited liability company to attach copies of the resolution adopted by the
members or managers, as approprigie.  The aticles of dissolution of a for-profit
corporation do not require the entity to attach copies of the resolution to dissolve adopted
by the shareholders of the corporation. Section 11.101 standardizes the information to be
contained in the catificate of termination, and diminates the need to recite certan
lengthy information relating to the winding up process. The resulting standardization and
amplification of the cetificate of termination will fecilitate the preparation, filing and
review processes for such documents. In addition, existing law does not clearly specify
that a filing be made with the filing officer to reflect a filing entity's termination by
reason of the expiration of the entity's stated period of duration. Section 11.101 clearly
indicates that a certificate of termination must be filed by the entity under such
circumstances.

Section 11.102 provides that the exisence of a filing entity terminates on the
filing of the certificate of termination.

Section 11.103 provides that the exigence of a norfiling entity terminates on the

completion of the winding up of its busness and affairs The section aso requires a
norfiling entity to send a notice of its termination if required by its governing documents.
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Exiging lav does not require a nonfiling entity to provide notice of termination in the
event of a termination. These provisons are essentiadly only gpplicable to generd
partnerships.

Section 11.104 directs the Secretary of State to remove from its active records a
domestic entity whose duration has expired. This Section is new for non-partnerships.

Section 11.105 provides tha the cetificae of termination of a nonprofit

corporation mus incude statements in addition to those provided in Section 11.101
regarding property available for ditribution.

Subchapter D. Revocation and Continuation

Section 11.151 permits a domegtic entity to revoke a voluntary decison to wind
up in the manner specified in the title governing the entity. After revocation, the entity
may continue its business.

Section 11.152 provides that, within one year after an event requiring winding up
specified ether in the governing documents or this code, the domestic entity may cancel
the event requiring winding up in the manner required by the title of the code governing
the entity. A domedtic entity may dso extend its period of duration within three years
after the expiration by amending its governing documents. A domedtic entity may not
cance an event requiring winding up if prohibited by its governing documents. This
Section permits cancellation by approva of its owners of certan types of events
requiring winding up, induding expiration of the period of duration, of a corporation,
professona association, cooperdtive association, red edate invesment trust and limited
ligbility company. This authority is not clear in exising law for dl of these types of
events requiring winding up. Exiging law for limited partnerships dlowed only 90 days
for expiration of the period of duration and one year for certain other events requiring
winding up before canceling such expiration or events and continuing the business. This
Section dso edablishes new time limits of one year and three years to cancd certain
events requiring winding up and continue the business of a genera partnership.

Subchapter E. Reingatement of Terminated Entity

Section 11.201 specifies the dternative conditions under which a terminated
entity may be reindated. Sections 11.201 and 11.202 permit a terminated entity to
reindate its staus when such action is approved by its owners, members, or governing
persons, and a cetificate of reinstatement is filed with the filing officer before the third
anniversary date of the entity's termination. (The three-year time period is smilar to the
period of time set forth in the TBCA and TLLCA provisons rdaing to an entity's
aurviva for certain limited purposes after dissolution.) TBCA Article 6.05.A permits a
corporation to revoke its voluntary dissolution proceedings until 120 days after filing
aticles of dissolution. Section 11.201 permits a terminated entity to reingate when the
termination occurred without the approva of the entity's governing persons or if the
termination was inadvertent or by mistake; or when the legad existence of the entity is
required to complete the process of winding up, or to permit the entity to take an action,
convey or assgn property, or Sign an instrument, or settle or release a clam. The power
to revoke the voluntary dissolution after filing articles of dissolution under TBCA Article
6.05 is not limited to specified circumstances. Exiging law for most entities other than
business corporations does not permit a terminated entity to reindtate or reactivate under
any of the crcumdtances described. Thus, this Section standardizes the reinstatement
rights across mogt filing entities

Section 11.202 requires the entity to complete the procedures specified in the title
of the code govening the domedic entity no later than the third anniversary of the
termination. For a filing entity, the certificate of reinstatement must be filed before the
third anniversary. This section specifies the contents of a certificate of reinstatement.

Section 11.203 provides tha a reingtated filing entity may not violaie the typical
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smilar name requirements of the code.

Section 11.204 specifies that reindatement of a terminated nonfiling entity takes
effect on the approval.

Section 11.205 provides that the reingtatement of a terminated filing entity takes
effect on thefiling of the entity’s certificate of reingatemen.

Section 11.206 provides that the existence of a reingtated terminated entity is
considered to have continued without interruption from the date of termination and the
terminated entity may carry on its business asif the termination had not occurred.

Subchepter F. Involuntary Termination of Filing Entity by Secretary of State

Section 11.251 specifies the circumstances under which the secretary of State may
terminate a filing entity's existence, other than a red edate investment trust. The entity
has 90 days to cure the falure after notice. In addition to authorizing the secretary of
gsate to involuntarily terminate an entity for its falure to file a report or mantan a
registered agent, Section 11.251 authorizes the secretary of state to involuntarily
terminate a filing entity for its falure to mantan a registered office address in this state,
and for its falure to pay a fee required in connection with a filing, which would include
filing indruments other than organizational indruments.  Exising laws do not authorize
the secretary of dtate to cancel the certificate or registration of certain filing entities for
falure to mantan a registered office or to pay a filing fee. Section 11.251 would
authorize the involuntary termination on such grounds.

Section 11.251 diminates the falure of an entity to pay franchise tax or a tax
depost as grounds for termination. Although such falure is a bads for termination in
existing provisons of the TBCA, TNPCA, and TLLCA, the practice of the secretary of
state is to use the provisons of Chapter 171 of the Tax Code to effect a forfeiture of an
entity’s articles or certificate. Exigting law requires notice to be sent by certified mail to
the enity's registered office, or to its principa place of busness, or the last known
address of one of its officers, directors, or managers, or to any other known place of
busness of entity. Section 11.251 requires the secretary of state to provide notice by
regular or cetified mal to the entity's registered office address or principd place of
busness. Present practice of the secretary of state is to mail notification to the addresses
indicated in Section 11.251.

Section 11.252 requires the secretary of state to issue a certificate of termination
and ddiver a copy to the filing entity in order to involuntarily terminate the filing entity.
The contents of the certificate of termination are specified.

Section 11.253 requires the secretary of date to reingtate a filing entity that
corrects the circumstances that led to its involuntary termination and files a certificate for
reindatement containing Specified information.  Exising law requires an involuntarily
dissolved entity to make its gpplication for reinsatement within a specified time frame.
The Code €eiminates such variances and permits reindatement a any time. This is
gmilar to rendatement procedures under the Tax Code, which do not redtrict the time
within which an entity can reingtate. However, athough Section 11.253 diminates the
time redrictions for reingatement, an involuntarily terminated entity is considered to
have continued in existence without interruption from the date of termination only when
the cetificate of rendatement is filed before the third anniversary date of its involuntary
termination. The reindatement has no effect on the persond liability of an officer,
director, manager, member, or agent during the period between dissolution or revocation
and reingtatement. Thisruleis extended to gpply to limited partnerships.

Section 11.254 specifies that the procedures in the Tax Code must be followed to
reingtate a certificate of formation forfeited under the Tax Code.
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Subchapter G. Judicid Winding Up and Termination

The providons of Subchapter G, which relate to the judicid winding up and
termination of a filing entity, the provisons of Subchapter H, which relate to the
resolution of dams upon terminaion of a filing entity, and the provisons of Subchapter
|, which relate to recelverships of domedtic entities, correspond, in genera, to existing
provisons found in the TBCA, TNPCA and TLLCA. Except as noted beow, the
materid changes effected by Subchapters G, H, and |, result from making these
provisons agpplicable to certain other domedtic entities.  Sections 11.301 through 11.315
are new for limited partnerships.

Section 11.301 sets forth the grounds upon which a court may enter a decree
requiring winding up of a filing entity's business and terminating its existence as a result
of state action.

Section 11.302 provides the procedures that must be followed by the secretary of
gate in natifying the attorney genera and the filing entity of facts relating to the cause
for the winding up and termination.

Section 11.303 provides that the attorney general may file an action agangt the
filing entity in the name of the state seeking a winding up and termination if the cause for
winding up and termination is not cured within 30 days after the date the notice is mailed
to thefiling entity.

Section 11.304 provides that the action is abated if the entity cures the problems
and pays the costs of the action.

Section 11.305 requires a court to enter a judgment no earlier than the fifth day
after the court finds that proper grounds exist for winding up and termination.

Section 11.306 dlows a filing entity to file a sworn application for stay of entry
of the judgment to permit it to cure the problems. The stay lasts no longer than 60 days
after the date the court's findings that a stay is appropriate. The court must dismiss the
action if the problems are cured during this Say.

Section 11.307 provides the filing entity a procedure for appeal and remand by an
gppellate court to grant the filing entity an opportunity to cure the problems. The trid
court to which the action is remanded must dismiss the action if the filing entity cures the
problem during the period prescribed by the appellate court. The judgment becomes
find if the filing entity does not cure the problem with that period.

Section 11.308 specifies that the Attorney General must bring a action for
involuntary winding up and termination of a filing entity in a digtrict court of the county
where the registered office or principd place of busness of the filing entity in this Sate is
located or a Travis County district court. The court has jurisdiction over the action.

Section 11.309 provides that other law will govern the citation in an action for the
involuntary winding up and termination of afiling entity.

Section 11.310 specifies that the Attorney General must publish a notice in a
newspaper in the county in which the registered office of the filing entity in this date is
located if process is returned not found. The contents of the notice are also specified.
One notice may cover multiple entities. The notice must be published once a week for
two consecutive weeks. A default judgment may not be taken until 30 days after the
Attorney Generd sends a copy of the notice to the filing entity at its registered office.

Section 11.311 states that the expiration of a filing entity's period of duration
creates no vested right in an owner or creditor to prevent an action by the Attorney
Generd under this subchapter.
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Section 11.312 provides that a filing entity subject to a court decree requiring
winding up must comply with the requirements of the decree and subchapter B to the
extent it does not conflict with the decree.

Section 11.313 permits a court to terminate the exising of a filing entity by
decree when the court considers it necessary or advisable or on completion of the
winding up process.

Section 11.314 permits a didtrict court in the county in which the registered office
or principd place of busness of a domestic partnership or limited liability is located to
order the winding up and terminaion of the partnership or limited liddlity company.
Application for winding up and termination may be made by a partner in the partnership
if the court determines the economic purpose of the partnership is likely to be
unreasonably  frustrated or another partner has engaged in conduct meking it
unreasonably practicd to cary on the busness in patnership with that partner.
Application for ether type of entity may aso be made by an owner if the court
determines it is not reasonably practical to carry on the entity's business in conformity
with its governing documents.

Section 11.315 requires a clerk of a court entering a decree terminating a filing
entity to file the decree in accordance with Chapter 4. No fee will be charged for the

filing.
Subchapter H. Claims Resolution Upon Termination

Subchapter H contains provisons relating to escheat of property, survivability of
a terminated entity for limited purposes and extinguishment of exiding dams.  These
provisons are new for limited partnerships.

Section 11.351 provides that a terminated filing entity is lisble for an exiding
dam. This providon is new for limited patnerships and limits the liadility of a
terminated limited patnership to dams that exised before termination and post-
termination contractud obligations, in amanner Smilar to existing law for corporations.

Section 11.352 requires a terminated filing entity to reduce to cash the portion of
its assats distributable to unknown or unlocatable creditors or owners. Money from the
liquidated assets must be deposited with the comptroller together with a statement
contaning specified information.

Section 11.353 releases the person liquidating a filing entity's assets from further
ligbility with respect to money deposited with the comptroller.

Section 11.354 sets forth the requirements for a person to clam money deposited
with the comptroller within seven years after the depost.

Section 11.355 requires the comptroller to publish in a newspaper in Travis
County a notice of the proposed escheat of the money deposited with the comptroller if
no damant has proved a right to the money. The contents of the notice are specified by
this section.  The money becomes the property of the dtate if no one properly clams the
money within 60 days after the notice is published.

Section 11.356 permits a terminated filing entity to continue in existence for three
years for certan purposes. The terminated filing entity may aso survive beyond the
three-year period to defend or prosecute an exigting claim.

Section 11.357 specifies that the governing persons of the terminated filing entity
a the time of termination continue to manage the affairs using the three-year survival
period. The duties and liabilities of the governing persons are the same as before the
termination.
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Section 11.358 permits a terminated filing entity to shorten the period for
resolving an exiding dam agang the entity through a specified notice procedure. A
person making a clam in response to the notice from the entity must provide specified
information.  The terminated filing entity receiving a dam may rgect the cdam by
sending a notice containing specified informeation.

Section 11.359 provides tha an exiding cdam by or agand a terminaed filing
entity is extinguished unless it is brought within three years after the date of termination
of the entity. A person's clam againg the entity may be earlier terminated if the entity
fals to properly make a dam under Section 11.358 or fails to bring an action on a claim
rgected under Section 11.358 before 180 days after the rgection and the third
anniversary of the effective date of the termination.

Subchapter |. Receivership

Subchepter | contains provisons regarding recavership of domedtic entities.
These provisons are new for partnerships.

Section 11.401 states that a receiver may be appointed for a domestic entity or for
its property or business only as provided for and on the conditions set forth in this Code.

Section 11.402 provides that a court has jurisdiction over the property of a
domesgtic or foreign entity located in this state. A district court in the county in which the
registered office or principad place of busness of a domedic entity is located has
juridiction to appoint a recelver for the property and business of the entity or to order the
liquidation of the property and business of a domestic entity.

Section 11.403 authorizes the court having jurisdiction over specific property to
gopoint a recelver in certain actions if specified conditions are satisfied. The court
gopointing the recelver retains exclusive jurisdiction over the property. If the condition
necesstating the gppointment of a recever is remedied, the receivership must be
terminated.

Section 11.404 authorizes a court to gopoint a receiver for a domestic entity's
property and business if certan matters are etablished by an owner or member of the
domedtic entity or by a creditor of the entity. If the condition necesstating the
gppointment of the receiver is remedied, the receivership must be terminated.

Section 11.405 authorizes a court to order the liquidation of the property and
business of the domestic entity and to gopoint a receiver to effect the liquidation under
certain conditions.  If the condition necesstating the gppointment of the recever is
remedied, the receivership must be terminated.

Section 11.406 specifies that a receiver must be ether an individud U.S. citizen
or an entity authorized to act as a receiver and mugt give a bond required by the court.
The entity has the power to sue and other powers and duties provided by other laws
goplicable to recelvers and as dtated in the order appointing the receiver. A foregn filing
entity may be a recalver if it is registered to transact business in this state. The Section
expands exiding lav by permitting authorized, noncorporate entities to serve as
receivers.

Section 11.407 provides that a court may require dl clamants of a domestic
entity in recavership to file with the court clerk or the receiver a sworn proof of the
dams and sets forth the procedures for the filing of dams. A court may bar a damant
who falls to file proof of dam from paticipating in a distribution of the property of a
domestic entity.

Section 11.408 authorizes the supervisng court to pay the recever or the

receiver's attorney from the property of the domestic entity that is in receivership. The
court gppointing the receiver has exclusive jurisdiction over the domegtic entity and al of
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its property, regardless of where the property is located.

Section 11.409 authorizes a didtrict court in the county in which the registered
office of a foreign entity doing business in this date is located to appoint an ancillary
receiver for the property and business of the entity if the court determines circumstances
require the appointment. The recever sarves ancillary to a recelver acting under orders
of an out of state court having appropriate jurisdiction to gppoint thet receiver.

Section 11.410 provides that a digrict court may gppoint a receiver for al the
property in and outsde this state of a foreign entity doing business in this date and its
busness if the court determines that circumstances require the appointment.  The
gopointing court must convert the recaivership to an ancillary receivership if a court in
another state has ordered a receivership of dl property and busness of the entity and the
gppointing court determines the ancillary receivership is appropriate.

Section 11.411 provides that governing persons and owners or members of a
domegtic entity are not necessary parties to an action for receivership or liquidation of the
property and business of a domestic entity unless relief is sought againgt those persons
individudly.

Section 11.412 specifies that a entity must be terminated by the court when the
expenses of the action and dl obligations and liabilities of the domestic entity have been
pad or adequately provided for and dl of the entity's remaining property has been
digributed to its owners and members or if the entity's property is not sufficient to
discharge such expenses, obligations and ligdlities, when dl the property of the entity
has been applied toward their payment.

Section 11.413 sets forth supplemental provisons that apply to nonprofit
corporations when a court has ordered distribution of property.
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CHAPTER 12. ADMINISTRATIVE POWERS

Chapter 12 contains provisons reaing to the administrative powers of the
secretary of state and attorney generd regarding filing entities and foreign filing entities.
The providons utilize the new terminology of the Code, and expand current provisons to
all domedic and foregn filing entites to achieve dandardization, with certain
exceptions.

Subchapter A. Secretary of State

Subchapter A contains provisons reating to the power and authority of the
secretary of state regarding filing instruments under the provisons of this Code. Sections
12.002-12.004 do not apply to domestic redl estate investment trusts.

Section 12.001(a) authorizes the secretary of state to adopt procedurd rules for
the filing of ingruments under the provisons of the code. This authority is explicitly
provided for under TRPA and TUUNAA, and impliagt under present provisions of
TBCA, TNPCA, and TLLCA, but is made explict by this Section. Section 12.001(b)
confers upon the secretary of state the power and authority reasonably necessary to
perform the duties imposed by the Code. The power to perform the secretary's duties is
explicitly extended to limited partnerships and limited liability partnerships, as well as
foreign red edtate investment trusts.

Section 12.002 authorizes the secretary of state to issue interrogatories to require
a filing entity or foreign filing entity to provide further information to determine whether
the entity has complied with the provisons of the Code. The section sets forth the time
within which the interrogatory must be answered, and the action to be taken by the
secretary of state when written answers disclose a violation of the code or the when the
entity fals to provide answers to the interrogatory. This Section makes explicit for
nonprofit corporations, cooperative associations and limited partnerships the
interrogatory power of the secretary of state, which was only implicit under existing law.
That same power is extended also to foreign redl estate investment trusts.

Section 12.003 provides that the interrogatory and answer to the interrogatory
issued under Section 12.002 are subject to disclosure under the provisions of the Public
Information Act, Chapter 552, Government Code. Exigting law prohibits disclosure of
any facts or information obtained from an interrogatory except when officid duty would
require the information to be made public or when needed as evidence in a crimina
proceeding or other state action.

Section 12.004 requires the secretary of date to provide written notification
within 10 days of the ddivery of a filing indrument if the secretary of State determines
that a filing ingrument cannot be filed. The section permits a de novo judicid apped of
the secretary of state€'s disgpproval, establishes venue in Travis county, and sets forth the
information to be provided in the petition. This permissive court appea of a disapproval
by the secretary of state of the filing of an instrument is new for limited partnerships and
limited ligbility partnerships.

Subchapter B. Attorney Genera

Subchapter B contains general provisons regarding the power and authority of
the attorney generd reaing to filing entities and foreign filing entities These provisons
are not contaned in the TLLCA, TRLPA or TREITA ad ae new for limited
partnerships, limited liability companies, and red estate investment trugts.

Section 12.151 authorizes the attorney general to examine, inspect and make
copies of any of the books and records of afiling entity or foreign filing entity.

Section 12.152 requires the attorney genera to make a written request to examine
the busness of a filing entity or foreign filing entity. The request is to be directed to a
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managerid officid of the entity.

Section 12.153 authorizes the attorney generd to examine the management and
conduct of a domegtic or foreign filing entity to determine whether the entity has been or
iS engaged in acts in violaion of its governing documents or in violation of any law of
this state.

Section 12.154 prohibits disclosure of information held by the attorney general
and derived in the course of an examination of the entity's records or documents. Such
information is not public information under the provisons of Chapter 552, Government
Code and may only be disclosed in the course of an adminidtretive or judicia proceeding
in which the date is a party under the circumstances outlined in the section.

Section 12.155 permits the forfeiture of an entity's right to do business in the state
and the cancellaion or forfeture of the entity's certificate of formation or regidration for
its falure to permit the attorney generd to examine or take copies of a record of the
entity.

Section 12.156 makes the falure or refusal of a manageria officiad or other
authorized individud managing the affars of an entity to permit the attorney generd to
make an invedigation of the entity or take copies of a record of the entity a Class B
misdemeanor.  This desgnation as a Class B misdemeanor darifies exising law, which
only establishes amonetary fine and time of imprisonment.

Subchapter C. Enforcement Lien

Subchapter C contains provisons rdding to enforcement lies.  These provisions
are not contained in the TLLCA, TRLPA or TREITA and ae new for limited
partnerships, limited liability companies, and redl estate investment trusts.

Section 12.201 grants the State a lien on al property of a filing entity or foreign
filing entity in this state upon the filing of a suit by the attorney genera for the violation
of a law of this state for which violation a fine, pendties, or forfeture of the entity's
formation or regidration is provided.

Subchapter D. Enforcement Proceedings

Subchapter D contains provisons relating to enforcement proceedings. These

provisons are not contained in the TLLCA, TRLPA or TREITA and are new for limited
partnerships, limited liability companies, and red estate investment trugts.

Section 12.251 authorizes a court in which a suit is pending to forfeit a filing
entity's formation indrument or a foreign filing entity's regidration to appoint a receiver
for the property and business of an entity in this state.

Section 12.252 authorizes the attorney generd to bring suit to foreclose a lien
created by the chapter and provides procedures for citation in such suit when the entity is
dissolved or has had its formation instrument or regisration forfeited by ajudgment.

Section 12.253 authorizes the attorney general to bring an action to forfeit an
entity's formation indrument or regidration when the filing entity or foreign filing entity
isinsolvent.

Section 12.254 permits a digrict or county attorney to bring it under Sections
12.252 and 12.253 when directed to do so by the attorney generd.

Section 12.255 requires the attorney generd, or a district or county attorney, to

obtain permisson to sue an entity under the provisons of Sections 12.252 or 12.253 by
obtaining the leave of the judge of the court in which the suit would be filed.
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Section 12.256 provides for the examination of the petition and facts by the judge
of the court in which asuit brought under Sections 12.252 or 12.253.

Section 12.257 provides for the digmissd of an action under Section 12.253 or
12.258 if the entity, through its owners or members, reduces its indebtedness so that it is
not insolvent.

Section 12.258 permits a court hearing a proceeding under Section 12.253 to
gppoint arecaiver for the entity and its property to liquidate the insolvent entity.

Section 12.259 grants the dtate the remedies of a writ of attachment, garnishment,
sequedtration, or injunction, without bond, to aid in the enforcement of the state'srights.

Section 12.260 provides that the dissolution or forfeiture of a filing entity's
formation indrument or the cancellation of a foreign filing entity's regidration does not
abate an action by the state for afine, pendty, or forfeiture againg the entity.

Section 12.261 provides that the rights and remedies provided by the chapter are
cumulative and do not affect any other right or remedy provided by law.
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TITLE 2. CORPORATIONS
CHAPTER 20. GENERAL PROVISIONS

Chapter 20 contains provisons that are of general applicability to both for-profit
and not-for-profit corporations.

Section 20.001 authorizes officers of corporations to sign filing insruments.
Section 20.002 is the "ultra vires' provison, and describes the consequences of a

corporate act that is taken by a corporation that lacks the corporate capacity to take the
act.
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CHAPTER 21. FOR-PROFIT CORPORATIONS

Chapter 21 contans provisons gpplicable to for-profit corporations that
supplement Title 1 of the code.

Subchapter A. Generd Provisons

Subchapter A contains genera provisions relaing to for-profit corporations.

Section 21.001 explains that Chapter 21 applies only to domestic for-profit
corporations formed under the code and to foreign for-profit corporations that transact
busness in the State of Texas, whether or not the foreign corporation is registered to
transact businessin the State of Texas.

Section 21.002 contains a number of definitions that are used in Chapter 21. The
definiions  include authorized share, board of directors, cancel, consuming assets
corporation, Investment Company Act, net assets, share dividend, stated capita, surplus
and treasury shares. Specid definitions of corporation and digtribution apply in this
chapter. The definition of board of directors clarifies that persons authorized to perform
functions of the board of directors under a shareholders agreement are treated as directors
for most purposesin this Chapter.

Subchapter B. Formation and Governing Documents

Subchapter B contans generd provisons reaing to the formation of and
govening documents for for-profit corporations, including provisons relating to the
amendment of a corporation's certificate of formation. Chapter 21 omits the outmoded
requirement that an unincorporated busness must publish a notice of intent to
incorporate when incorporating without a name change found in TMCLA Article 13.02-
2.02.

Section 21.051 provides that no shareholder of a corporation has a vested
property right resulting from a certificate of formation.

Section 21.052 states the procedures for adopting amendments to a certificate of
formation.

Section 21.053 provides that the Board of Directors of a corporation may adopt an

anendment to the certificate of formation of the corporation without shareholder
gpprovd if no shares are issued and outstanding.

Section 21.054 requires shareholder approva of an amendment to the certificate
of formation if there are sharesissued and outstanding.

Section 21.055 requires that each shareholder recelve written notice of proposed
amendment(s) to the certificate of formation, which may be unlimited in number, and the
affirmative vote of shareholders entitled to vote required by Section 21.364.

Section 21.056 sets forth the procedures that are to be folowed by a corporation
to redtate its certificate of formation.

Section 21.057 discusses the need for a corporation to have bylaws and the
authority of the board of directors to adopt, amend, and reped bylaws.

Section 21.058 provides that, unless the right is expressy denied in a specified
manner, shareholders have the right to adopt, amend, and reped bylaws that is at least
coextensve with that of the board of directors.

Section 21.059 contains provisons relating to the need for and mechanics of
cdling an organization meeting of the board of directors.
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Subchapter C. Shareholders Agreements

Subchepter C contains provisons rdding to agreements between or among
shareholders that relate to certain aspects of the interna affairs of the corporation.

Section 21.101 grants shareholders of a corporation the right to enter into an
agreement with respect to specified matters, including those that relate to the exercise of
corporate powers, the exercise of which was traditiondly reserved to the board of
directors. The section dso specifies the manner in which such an agreement may be
adopted and amended.

Section 21.102 limits the term of a shareholders agreement to ten years unless
otherwise provided in the agreemen.

Section 21.103 requires that the exigence of a shareholders agreement be
disclosed in a specified manner.

Section 21.104 makes it clear that a shareholders agreement that complies with
the provisons of this subchapter is binding on the shareholders and the corporation even
if its terms are incong stent with the code.

Section 21.105 gives a purchaser of shares of a corporation the right to rescind the
purchase if the purchase was made without knowledge of the existence of a shareholders
agreement of the type authorized by this subchapter.

Section 21.106 shifts the licblity normally imposed on directors of a corporation
away from the directors and to the persons who exercise, pursuant to a shareholders
agreement, the powers normaly exercised by directors.

Section 21.107 clarifies that the existence of a shareholders agreement authorized
by this subchapter does not authorize the impostion of persond ligbility on shareholders
for acts or obligations of the corporation.

Section 21.108 permits an organizer of or subscriber for shares of a corporation to
be a "shareholde™ for purposes of adopting a shareholders agreement under this
subchapter if no shares have been issued at the time the agreement is signed.

Section 21.109 provides that a shareholders agreement automatically ceases to be

effective when the corporation's shares are publicly traded and requires tha the
corporation elect a board of directors at that time if it does not aready have one. It dso
permits the board of directors to amend the corporation's certificate of formation, without
shareholder action, to delete any reference to the shareholders agreement at that time.

Subchapter D. Shares, Options, and Convertible Securities
Subchapter D contains provisons that relate to the securities of a corporation.

Section 21.151 gives a corporation the authority to issue up to the number of
shares stated in its certificate of formation.

Section 21.152 authorizes a corporation, in its certificate of formation, to divide
its authorized shares into classes and to divide classes into series. It also mandates that
dl shares of the same class must have the same par vaue or be without par vaue and that
dl shares within the same class must be identica unless the class is divided into series, in
which case dl shares within the same series must be identical.

Section 21.153 dates that the designation, preferences, limitations, and relative
rights of each class or series of shares are to be specified in the certificate of formation.
Express authority is given to the corporation to provide, deny, or limt the voting rights of
a paticular class or series of shares s0 long as the voting rights are not inconsstent with
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the code.

Section 21.154 contains a non-exclusive list of the types of preferences and rights
that a class or series of shares may have.

Section 21.155 permits, if the corporation's certificate of formation authorizes it,
the board of directors of a corporation to establish a series of unissued shares and to
determine the desgnation, preferences, limitaions and reative rights of such series. It
aso permits, subject to certain limitations, the board of directors to increase or decrease
the number of shares in such series unless the authority to do so is denied in the
cetificate of formation, to delete such a series, and to amend the designation,
preferences, limitations, and relaive rights of such a series. The section aso contans
certain procedures to be followed by the board of directors to establish such a series and
take the other actions permitted by this section. Section 21.155 adds to the exigting law
by dlowing the board to amend the characteristics of a series it has created if none of the
sharesin that series have been issued.

Section 21.156 requires a corporation tha intends to act under Section 21.155 to
file a notice with the secretary of date, including a copy of any resolution required by
Section 21.155. The resolution(s) that accompany the notice filing will become
amendments to the certificate of formetion.

Section 21.157 authorizes a corporation to issue shares if authorized by its board
of directors. The shares may not be issued until the consderation required to be paid or
deivered for them has been paid or ddivered. Upon payment or delivery of such
condderation, the subscriber or other person entitted to receive the shares is a
shareholder with respect to such shares, and the shares are conddered fully paid and
nonassessable.

Section 21.158 permits a corporation to issue shares as authorized in a plan of
conversion or aplan of merger.

Section 21.159 sets forth the types of consderation for which shares, whether
with or without par value, may be issued, including a tangible or intangible benefit, cash,
a promissory note, services performed or a contract for services to be performed, a
Security of the corporation or any other organization, and any other property.

Section 21.160 provides that the consideration to be received for shares must be
determined by the board of directors or by a plan of converson or a plan of merger.
However, if the corporation's certificate of formation reserves to shareholders the right to
determine the consderation to be recelved for shares without par value, the shareholders
and not the board of directors shal determine the consderation for those shares before
they are issued. This section adso permits a corporation to dispose of treasury shares for
consideration determined by the board of directors.

Section 21.161 provides that the consderation to be recelved by a corporation for
the issuance of shares with par vdue may not be less than the par value of the shares. It
adso contains specid rules for determining the amount of condderation actualy received
by a corporation for the issuance of its shares in a share digtribution, in connection with
the conversion or exchange of debt, and upon exercise of an option or right.

Section 21.162 states that, in the absence of fraud, the judgment of the board of
directors, the shareholders, or the paty approving a plan of merger or a plan of
converson is condusve in determining the vadue and auffidency of the consideration
received by a corporation for its shares.

Section 21.163 authorizes a corporation to issue fractional shares and scrip and
contains various provisons relating to the rights of the holder and the corporation with
respect to fractiona shares and scrip.

Section 21.164 outlines the rights of holders of fractiona shares or scrip.
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Section 21.165 dreamlines the language pertaining to subscriptions to buy shares
and makes clear that subscriptions should be treated as contracts. The corporation can
accept a buyer's subscription by notifying the subscriber in writing, eiminating existing
Artide 2.14.C's cumbersome requirement of a forma resolution of acceptance by the
board of directors or a memorandum of acceptance by an authorized officer. Eliminated
are the arcane provisons of exiding law tha provide that any subscriptions submitted
with the aticles of incorporation are deemed accepted by the corporation and any
subscriptions not submitted are deemed rejected, regardless of the parties intent.

A written, dgned offer to subscribe to a corporation being formed cannot be
revoked by the subscriber for 9x months, unless the subscription specifies a different
time period or dl of the other subscribers agree to let it be revoked. A written offer to
subscribe to a corporation aready formed is a contract between the subscriber and the
corporation. TBCA Article 2.14 requires the shares to be paid for in full before they can
be issued. The new law dlows ingadlment payments. After formation, a corporation
may collect on amounts due for preformation subscriptions.  As with exiging law, the
corporation can require forfeiture of the subscription on twenty days written notice to the
subscriber.  Section 21.166 adds, however, that the corporation may keep any part of the
subscription aready paid.

Section 21.166 contains additiond provisons tha relate to subscriptions made
prior to the formation of a corporation. These provisons indude the right of the
corporation to determine the payment tems (if not specified in the subscription),
induding terms that require payment in full or pemit ingdlment payments, a
requirement that the corporation cdl for payment of al subscriptions on a uniform basis,
authority for the corporation to treat unpad preformation subscriptions as debt and to
forfat a subscription if an ingdlment or cdl remans unpad for 20 days notice, and the
right of the corporation to retain dl amounts paid on a subscription prior to its forfeiture.
Minor changes from current law were made.

Section 21.167 provides that a written commitment to acquire shares of a
corporation may bind the person meking the commitment to act in a specified manner
following the acquisition. This provison does not have a predecessor in the TBCA.

Section 21.168 gives a corporation the express authority to create and issue
options and other rights to acquire its securities and debt that is convertible into its
securities so long as the terms on which such option or right may be exercised or such
debt may be converted are stated in the option, right, or debt.

Section 21.169 contains a nonexcdudve lig of the terms and conditions that may
apply to any option or other right to acquire securities of a corporation. The provisions
of Section 21.169 ae new and vdidate shareholder rights plans and restrictions,
conditions, and limitations on the exercise, transfer, or receipt of rights and options by
certain persons or classes of persons. The provisons aso make it clear that the board of
directors has the exdusve right to grant, amend, redeem, extend, or replace any options
or rights, unless otherwise provided in such option or right or plan under which the
option or right was granted, and a bylaw provison cannot require the board of directors
to take any such action.

Section 21.170 dates that, in the absence of fraud, the judgment of the board of
directors as to the adequacy of the consideration received for options or other rights to
acquire the corporation's securities or debt that is convertible into the corporation's
securities is conclusve. It adso permits a corporation to issue, under certain
circumgtances, rights and options to its shareholders, employees, and directors without
congderation and requires the consideration to be received by a corporation upon
exercise of an option or right to acquire shares with a par value to be at least equa to the
par vaue.

Section 21.171 states that treasury shares are considered to be issued but not
outstanding and are not to be included in determining the net assets of the corporation.
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Section 21.172 provides that a corporation may pay or authorize to be paid out of
the consderation received by the corporation as payment for its shares the reasonable
charges and expenses of the organization and reorganization of the corporation and the
sde or undewriting of the shares without rendering the shares not fully paid and
nonassessable.

Section 21.173 specifies the records that a corporation, or its transfer agent or
registrar, must maintain in addition to those required to be kept under Section 3.151.

Subchapter E. Shareholder Rights and Redtrictions

Subchepter E contains provisons relaing to the rights of shareholders and
regtrictions on those rights.

Section 21.201 gives a corporation the right to treat, for certain purposes, the
person who isthe registered owner of a share as the owner of that share.

Section 21.202 defines "shares," for purposes of Sections 21.203 though 21.208,

to indude any security that is convertible into shares or that carries a right to subscribe
for or acquire shares.

Section 21.203 states that there are no preemptive rights unless provided by the
cetificate of formaion. This is a change from the former law, which provides that
preemptive rights exist unless expresdy denied in the certificate of formation.

Section 21.204 describes the rights of a shareholder if the certificate of formation
includes a satement that the corporation "eects to have a preemptive right." Preemptive
rights thus exist only if the certificate of formation so provides. This section dso makes
certain changes in the circumstances under which preemptive rights, even if they exig,
do not apply. Exiding law provides that shareholders have preemptive rights unless
denied in the articles of incorporation. This change makes Texas law consstent with the
corporate laws of mogst other states, induding Delaware, and dmplifies the certificate of
formation for most corporations.

Section 21.205 alows a shareholder to waive the preemptive right and further
provides that awritten waiver isirrevocable.

Section 21.206 is a datute of limitations to bring an action for violation of a
shareholder's preemptive right.

Section 21.207 limits the ability of a trandferee of shares to make a clam for
violation of a preemptive right.

Section 21.208 dlows shareholders in an exiding corporation to maintain existing
preemptive rights subject to the limitations set forth in Sections 21.204, 21.206, and
21.207. It further provides a method for existing corporations to amend the certificate of
formation to diminate preemptive rights in the future.

Section 21.209 provides that shares and other securities of a corporation are
transferable in accordance with Chapter 8 of the Texas Business and Commerce Code.

Section 21.210 provides the manner in which redrictions on the transfer or
regidration of a security may be imposed and provides the requirements for making a
redtriction effective againg an exiding holder of the security. No redtriction is valid with
respect to any security issued prior to the adoption of the restriction unless the holder of
the security voted in favor of the restriction or was a party to the agreement imposing the
restriction.

Section 21.211 identifies the types of redtrictions on the transfer or registration of
securities that will be considered vaid, notwithstanding the provisions of Sections 21.210
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and 21.213.

Section 21.212 provides a mechanism for filing a bylaw or agreement that
redricts the transfer of securities with the Secretary of State and for incorporating such a
regtriction in the certificate of formation by amendment.

Section 21.213 contains general rules on the enforcesbility of redrictions on
trandfer of securities of a corporation and provides that an otherwise enforcesble
redriction is ineffective against a transferee for value without actua knowledge of the
regtriction at the time of transfer or against a subsequent transferee.

Section 21.214 provides certain rules by which a corporation can dea with
securities registered on its books in the names of joint owners with the right of
survivorship.

Section 21.215 provides that neither a corporation nor its officers directors,
employees, or agents will have any lighility for tresting the registered owner of shares as
the owner for the purposes specified in Section 21.201 regardless of whether such person
possesses a certificate for those shares.

Section 21.216 relieves a corporation from liability for a transfer of shares or the
meking of a didribution to a surviving joint owner under Section 21.214 before the
corporation has received a dam from another person with respect to those shares or
digributions.

Section 21.217 provides that an assgnee or transferee in good faith and without
knowledge that the full consideration for shares or a subscription has not been paid may
not be hdd persondly liable to the corporation or a creditor of the corporation for the
unpaid portion of the shares or subscription for shares.

Section 21.218 sets forth the terms upon which shareholders of a corporation are
entitled to inspect records of the corporation.

Section 21.219 requires a corporation to mail, upon written request, to a
shareholder its annud financid statement and any more recent interim statements.

Section 21.220 imposes a penaty on the officer or agent of a corporation that fails
to prepare the lig of the corporation's shareholders and make it available as required by
Sections 21.372 and 21.354.

Section 21.221 imposes on the corporation, rather than the officer or agent of the
corporétion, the pendty prescribed by Section 21.220 if the falure was due to the officer
or agent not receiving notice of the meeting within sufficient time.

Section 21.222 imposes a pendty on a corporation for its falure to permit
shareholders to inspect its records as required by section 21.218.

Section 21.223 specifies that a holder of shares, an owner of any beneficia
interests in shares or a subscriber for shares, or any of their affilistes, may not be held
lidble to the corporation or its obligees for certain obligations in certain circumstances.
The circumgtances indude a falure of the corporation to observe any corporate
formdity, on an dter ego theory or on the basis of actua or congtructive fraud. The
lidbility is not prevented or limited where the person perpetrated an actua fraud on the
obligee primarily for the direct persond benefit of the person.

Section 21.224 provides that the limitation on liability in Section 21.223 is
exclusve and preempts liability imposed under common law or otherwise.

Section 21.225 excludes from the limitations contained in Sections 21.223 and
21.224 obligations that are expresdy assumed or guaranteed or for which the person is
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otherwise liable under the Code or other applicable statute.

Section 21.226 gpecifies that a pledgee of shares is not persondly ligble as a
shareholder.  Likewise, an executor, administrator, conservator, guardian, trustee,
assgnee for the benefit of creditors or receiver is not persondly liddle, dthough the
edtate and funds administered by such person may beliable.

Subchapter F. Reductionsin Stated Capita; Cancellation of Treasury Shares

Subchapter F contains provisons deding with the manner in which stated capital
may be reduced and treasury shares may be canceed. Outmoded and antiquated
provisons of exiging law requiring filing of Statements of cancelation of redeemable
shares, cancdlation of treasury shares and reduction of stated capital have been deleted.
Modern corporate lavs have decreased any emphass on the concepts of stated capital
and generdly diminated public filings reaing to changes in stated capitdl.

Section 21.251 provides that a redemption or purchase of redeemable shares by
the issuing corporation effects a cancdlation of those shares and, unless the certificate of
formation provides otherwise, restores the shares to the status of authorized but unissued
shares. It dso dates that, if the corporation is prohibited from reissuing shares acquired
in a redemption or repurchase, the number of shares of the class is reduced by the number
of cancdled shares. Upon the redemption or purchase, the stated capital of the
corporation is reduced by the stated capital represented by the shares that are redeemed
or purchased.

Section 21.252 sets forth the procedures by which treasury shares may be
canceled.

Section 21.253 contains the procedures by which a corporation may reduce its
stated capita by action of the board of directors and shareholders.

Section 21.254 imposes certain limitations on the reduction of stated capital that
may be effected under this subchapter.

Subchapter G. Didtributions and Share Dividends

Subchapter G contains provisions relating to distributions and share dividends.

Section 21.301 contains certain definitions that are used in this subchapter.

Section 21.302 gives the board of directors the authority to authorize
digributions.

Section 21.303 places certain limitations on didributions that may be made by a
corporation.

Section 21.304 contains requirements that relate to distributions that are effected
by means of a redemption of shares, including requirements concerning how shares are
chosen for redemption if less than dl of the outstanding shares of the class are being
redeemed and a requirement that the redemption be effected by cal and written notice.

Section 21.305 describes the provisions to be included in a notice of redemption.

Section 21.306 provides thet, if a corporation deposts, in a specified manner, the
funds required to make a redemption, the shares cdled for redemption are deemed to
cease to be outstanding at the redemption date.

Section 21.307 indicates that receipt of the redemptive price for certificated

shares is conditioned upon surrender of the catificate and provides the terms upon which
aredeeming corporation may gppoint atransfer agent to pay the redemptive price.
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Section 21.308 dates that, in generd, the obligation of a corporation created by
the declaration of a distribution, and any indebtedness of a corporation issued in a
digribution have the same priority as any other genera, unsecured obligation of the
corporation.

Section 21.309 authorizes a corporation to establish, increase, decrease, and
abolish reserves out of its surplus.

Section 21.310 permits aboard of directors to authorize a share dividend.

Section 21.311 places certain limits on share dividends that may be paid by a
corporation.

Section 21.312 provides the method for vauing the shares issued in a share
dividend.

Section 21.313 provides the mechanics for transferring surplus to stated capital in
connection with a share dividend.

Section 21.314 specifies how a corporation's solvency, net assets, stated capital,
and surplus are to be determined.

Section 21.315 provides the date as of which a determination of solvency, net
assets, stated capital, and surplus are to be made for purposes of this subchapter.

Section 21.316 imposes ligdility on directors of a corporation that votes for a
digribution that is prohibited by Section 21.303 and describes defenses available to a
director for prohibited digtributions.

Section 21.317 is the datute of limitations with respect to actions against a
director for a prohibited distribution.

Section 21.318 provides for contribution from a shareholder who knowingly
received a wrongful digtribution and from any director dso liable for the digtribution to
achieve equity and provides that this is the only liability of a shareholder of a corporation
for recalving prohibited digtributions, except for dams under the U.S. Bankruptcy Code
or the fraudulent transfer statute in Chapter 24, Business & Commerce Code.

Subchapter H. Shareholders Meetings; Voting and Quorum

Subchapter H contains provisons relaing to meetings of shareholders, including
voting and quorum requirements.

Section 21.351 requires the holding of an annud meeting of shareholders of a
corporation (except certain invesment companies) but provides that the falure to hold an
annual mesdting does not result in the winding up or termination of the corporation. It
dso gves to a shareholder the right to petition a court to order an annual mesting.
Although implidt in exiging law, this Section daifies that no annud meging may be
ordered if the annuad meeting has been effectivdy hdd by written consent of the
shareholders. The Section aso requires the shareholder to request the corporation to hold
an annua meeting before attempting to obtain a court order to that effect, which is a

change from exigting law.

Section 21.352 authorizes the manner in which a specid meeting of shareholders
may be caled and limits the business that may be conducted at a specia meseting.

Section 21.353 requires that, subject to certain exceptions, written notice of a
meeting of shareholders be given to dl shareholders entitled to vote at the meeting no
later than ten days and no earlier than 60 days before the meeting. It aso requires that a
notice of a specia meeting of shareholders contain a statement of the purpose for which
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the medting is cdled.

Section 21.354 permits any shareholder to inspect the list of shareholders entitled
to vote at a meeting, which is required to be prepared by Section 21.372, and requires the
lig to be produced and available a the meeting. This section dso dates that the origind
share transfer records of a corporation are prima fade evidence of the shareholders
entitled to inspect the lidt.

Section 21.355 mandates that the stock transfer records of a corporation that, in
accordance with Section 6.101, closes its stock transfer records for purposes of
determining the shareholders entitled to vote at a meding of shareholders are to remain
closed for at least ten days immediatdly preceding the meseting.

Section 21.356 states that the record date for determining shareholders entitled to
execute a written consent to action on a matter, as established in accordance with Section
6.102(a), may not be more than ten days after the date on which the board of directors
adopts the resolution setting the record date.

Section 21.357 dates that the record date for determining shareholders that is
selected under Section 6.101, which is a record date for any purpose other than a written
consent to action, must be a least ten days before the date on which the action for which
the record date is determined is to be taken.

Section 21.358 specifies that the holders of a mgority of the shares entitled to
vote a a meding that are present, in person or by proxy, is a quorum unless the
cetificate of formation provides a different measurement that is permitted by this
section.  This section dso provides that, in genera, once a quorum is present a a
meeting, busness may continue to be conducted a the medting despite the subsequent
departure or refusd to vote of shareholders. It dso gives the shareholders of a
corporation the right to adjourn any meeting a which a quorum is not present.

Section 21.359 provides that directors are elected by a plurdity vote unless a
different messurement is provided by the certificatle of formation or bylaws in
accordance with this section.

Section 21.360 provides that cumuldive vating is not permitted in the election of
directors unless expresdy permitted in the certificate of formation of a corporation
formed after the effective date of the code or expresdy denied in the cetificate of
formation of a corporation formed before the effective date of the code. This is a change
from exiding law, which provides that cumuldive voting is avalable to shareholders
unless the certificate of formation expresdy denies it. This change makes Texas law
congstent with the laws of most other states, including Delaware.

Section 21.361 provides the mechanics for how the right to cumuldively vote is
exercised.

Section 21.362 provides that the shareholders of a corporation that exigs prior to
the date the code becomes effective will continue to have the right to vote cumulatively
in the dection of directors unless the right was denied in the corporation's certificate of
formation or the certificate of formation is later amended to deny theright.

Section 21.363 provides that, in generd, the vote required to approve any matter
(other than the eection of directors) is the afirmative vote of the holders of a mgority of
the shares entitled to vote on such matter who actudly vote for, againgt, or abstain on
such matter at a meeting a which a quorum is present. This section adso permits this
genera requirement to be modified in certain ways in the certificate of formation or
bylaws.

Section 21.364 provides that, in genera, the vote required to approve a
fundamenta action is the afirmaive vote of the holders of two-thirds of the outstanding
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shares entitled to vote on such action. It dso contains provisons relating to when
Separate class or series voting is required and permits the certificate of formation or
bylaws to dter, within certain parameters, the voting requirements set forth in the code.
Fundamenta actions are defined to include amendments to the certificate of formation,
voluntary winding up and termingion, and the revocation of voluntary winding up and
termination.

Section 21.365 indicates how the vote required for certain matters may be dtered.

Section 21.366 provides that, unless dtered by the cetificate of formation, each
outstanding share, regardless of class, has one vote on each matter submitted to a vote of
shareholders and provides that, when shares have more or less than one vote per share,
references in the code to a specified portion of the shares should be read as a reference to
the specified portion of the votes.

Section 21.367 permits a shareholder to vote by proxy and sets forth the manner
in which a proxy may be executed. This section expands existing law by specificaly
permitting a proxy by dectronic and telephonic transmisson so long as it is accompanied
by information that verifies it was authorized by the shareholder. This change is
consigtent with the trend of modern corporate law and smilar to Delaware corporate law.

Section 21.368 provides that a proxy is not effective for more than 11 months
unlessit otherwise provides.

Section 21.369 states that a proxy is aways revocable unless it dates that it is
irrevocable and is coupled with an interest.  The section also indicates certain
circumgtances that are deemed to create a proxy that is coupled with an interest.

Section 21.370 permits an irrevocable proxy to be specificaly enforced under the
circumstances specified in that section.

Section 21.371 authorizes a corporation to establish procedures for determining
the vaidity of aproxy initsbylaws.

Section 21.372 request a corporation to prepare a liging of shareholders entitled
to vote a a shareholder megting not later than the 11" day before the date of the medting.
The required contents of the shareholders lig is aso set forth. Failure to comply does not
affect the vdidity of any action taken at the medting. The origina share transfer records
are primafacie evidence of the shareholders entitled to vote at the mesting.

Subchapter |. Board of Directors

Subchapter | contains provisions relating to the board of directors of a corporation
that are supplementd to the provisions with respect to governing persons found in Title .

Section 21.401 provides that a corporation is to be governed by a board of
directors except as provided by Section 21.101 (shareholders agreements) or Subchapter
O (close corporations).

Section 21.402 genegdly negates resdency or shareholder status as necessary
qudifications for directors and permits the certificate of formation and bylaws to specify
qudifications.

Section 21.403 specifies that there mugt be at least one director and provides how
the actua number of directors must be set.

Section 21.404 requires the cetificate of formation to indude the names of the
initid board of directors.

Section 21.405 states that directors will be elected at each annud meeting of
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shareholders and authorizes a certificate of formation to provide the holders of a class or
seriesto elect one or more directors.

Section 21.406 permits a director elected by the holders of a class or series of
shares to cast more or less than one vote and provides that references in the code to
voting by directors are to interpreted in accordance with such a provision.

Section 21.407 provides that the term of a director is generaly until the next

annud medting of shareholders and the date the director's successor is elected and
qualified.

Section 21.408 permits the certificate of formation or bylaws to divide the
directors into two or more classes that have staggered terms and provides the mechanics
for effecting such a provison.

Section 21.409 specifies the terms on which directors may be removed. It
caifies that shareholders have the right to remove directors with or without cause unless
otherwise provided in the certificate of formation or bylaws. This change makes Texas
lav in this area condsent with Delaware corporate lawv and the Model Busness
Corporation Act.

Section 21.410 provides the manner in which vacancies on the board of directors
may befilled.

Section 21.411 specifies the notice requirements for medtings of the board of
directors.

Section 21.412 specifies the terms upon which notice of a meeting of the board of

directors may be waved. This Section clarifies that a written waiver of notice of a
directors meding is effective, which conforms with current legd practice but was not
clear in exiding law.

Section 21.413 gpecifies the manner in which a quorum of the board of directors
is determined.

Section 21.414 states that a director who is present at a meeting of the board of
directors is presumed to have consented to any action taken at such meeting unless the
director takes certain specified steps to negate that presumption.

Section 21.415 specifies the vote required for a board of directors to take action
on any matter.

Section 21.416 authorizes the board of directors to create committees, places

certain limits on the authority of such a committee, and sets forth certain mechanics for
the operation of such acommittee.

Section 21.417 requires the board of directors to elect a presdent and secretary of
a corporation and authorizes it to elect other officers.

Section 21.418 contans providons that vdidate a transaction between a
corporation and a director or officer or an dfiliade of the director or officer if certan
procedures are followed.

Subchapter J. Fundamental Business Transactions
Subchapter J contains provisons relaing to how for-profit corporations approve
mergers, conversons, interest exchanges, and sades of al or subgdantidly dl of the

corporation's assets, which transactions are defined as fundamental business transactions
in Section 1.102.
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Section 21.451 contains the definitions of ceatain tems that are used in
Subchapter J.

Section 21.452 sets out the procedures by which a corporation approves a merger.

Section 21.453 sets out the procedures by which a corporation approves a
converson.

Section 21.454 sets out the procedures by which a corporation approves an
interest exchange.

Section 21.455 sets out the procedures by which a corporation approves a sae of
al or subgantidly al of its assts.

Section 21.456 sets out the generd procedures by which a corporation submits a
fundamental business transaction to shareholders for gpproval.

Section 21.457 specifies the vote of shareholders generally necessary to approve a
fundamental business transaction.

Section 21.458 requires class voting on certain fundamenta business transactions.

Section 21.459 specifies circumstances under which no shareholder approval is
required for a fundamenta business transaction.

Section 21.460 grants to shareholders the rights of dissent and appraisal, which
are contained in Subchapter H of Chapter 10, with respect to fundamenta business
transactions.

Section 21.461 authorizes the board of directors to cause the corporation to
pledge or mortgage the corporation's assets without shareholder approva unless required
by the certificate of formation.

Section 21.462 authorizes the board of directors to cause the corporation to
convey itsreal property.

Subchapter K. Winding Up and Termination

Subchapter K contains provisons that supplement Chapter 11 with respect to the
winding up and termination of afor-profit corporation.

Section 21.501 dates that a corporation must approve a voluntary winding up
permitted by Chapter 11, a cancdlation of an event requiring winding up under Section
11.152, a revocation of a voluntary decision to wind up permitted by Section 11.151, and
areinstatement of the corporation permitted by Section 11.202.

Section 21.502 specifies procedures by which a corporation may approve a
voluntary winding up permitted by Chapter 11, a cancdlation of an event requiring
winding up under Section 11.152, a revocation of a voluntary decison to wind up
permitted by Section 11.151, and a reingatement of the corporation permitted by Section
11.202. If the corporation has not commenced business and has not issued any shares, a
majority of the incorporators or the board of directors mugt adopt a resolution to wind up,
to reindtate, to cancel, or to revoke a voluntary decision to wind up. If shares have been
issued, dl shareholders may consent in writing to a winding up, a reingatement, a
cancdlaion, or a revocation of voluntary decison to wind up. Alternatively, the board
of directors may adopt a resolution recommending winding up, reinstatement,
cancdlaion or revocation of a voluntary decison to wind up and submit it to the
shareholders for gpprova a an annual or specid meeting of shareholders.  The
shareholders must approve such arecommendation in accordance with Section 21.503.
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Section 21.503 gpecifies the requirements for the notice of a meding of
shareholders to consider the winding up, reinstatement, a cancellation, or revocation of
the voluntary decision to wind up of a corporation. Section 21.503 also specifies the vote
of shareholders required at such a meeting for gpprova of a winding up, reingatement,
cancellation or revocation of voluntary decison to wind up. A resolution to wind up,
reingtate, cancel or revoke a voluntary decison to wind up mugt be approved by the
affirmative vote required by Section 21.362 (generdly, two-thirds of the outstanding
shares entitled to vote on the action).

Section 21.504 specifies that the directors of the corporation must manage the
process of winding up its business or afairs.  This Section is a carification of exigting
law.

Subchapter L. Derivative Proceedings

Subchapter L contains provisons relaing to derivative proceedings by
shareholders of corporations.

Section 21.551 contains definitions specifically applicable to this Subchapter.

Section 21.552 states the requirements for a shareholder to have standing to bring
aderivative proceeding under this subchapter.

Section 21.553 sates the requirement that, with certain exceptions, a written
demand must have been filed with the corporation and a 90-day waiting period must have
expired prior to ashareholder filing a derivative proceeding under this Subchapter.

Section 21.554 provides that a determinaion of how to proceed on dlegations
made in a demand or petition relating to a derivative proceeding must be made under
gpecified conditions by dfirmative vote of (1) a mgority of independent and
disnterested governing persons present & a meeting of only disinterested governing
persons, (2) the magority of a committee of two or more independent and disinterested
persons appointed by a mgority of independent and disinterested governing persons
present at a meding of the governing authority, or (3) a pand of one or more independent
and disinterested persons appointed by a court on motion of a corporation. This section
aso provides the standards for court gppointment of such a panel and limits the ligbility
of persons appointed to such apandl.

Section 21.555 provides tha if a corporation that is the subject of a derivative
proceeding commences an inquiry into the allegations made in the demand or petition
and the persons described in Section 21.554 are conducting an active review of the
dlegaions in good fath, the court shdl stay the derivative proceeding until the review is
complete and the persons have determined what further action, if any, should be taken.
The section further provides for review of the stay for continued necessity every 60 days.

Section 21.556 states limits on discovery by a shareholder after the filing of a

derivative proceeding under this Subchapter if the corporation proposes to dismiss the
derivative proceeding under Section 21.558.

Section 21.557 provides that a written demand filed with the corporation under
Section 21.553 tdlls the statute of limitations on the underlying clam until the earlier of
the 91% day dfter the date of the demand or the 31* day after the date that the corporation
advises the shareholder that the demand has been regjected or the review completed.

Section 21.558 requires a court to dismiss a derivative proceeding on a motion by
the corporation if the persons described in Section 21.554 determine in good faith, after
conducting a reasonable inquiry and based on factors they consider appropriate under the
circumstances, that continuation of the derivative proceeding is not in the best interests of
the corporation. The Section aso states the burden of proof for such amoation.
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Section 21.559 provides that if a derivative proceeding is indituted after a
demand is rejected, the petition must alege with particularity facts that establish that the
rgection was not made in accordance with the requirements of Sections 21.554 and
21.558.

Section 21.560 provides that a derivative proceeding may not be discontinued or
settled without court gpprova and aso that the court direct that notice be given to
shareholders whose interests the court determines may be subgtantidly affected by a
proposed discontinuance or settlement.

Section 21.561 states the requirements for a court to order the payment by another
party of the reasonable expenses incurred by a party in a derivative proceeding.

Section 21.562 states the extent of the gpplication of this Subchapter and of the
laws of its jurisdiction of organization to derivative proceedings brought in the right of a
foreign corporation.

Section 21.563 provides that in the case of a "closely held corporation” having

fewer than 35 shareholders and no shares liged on a national securities exchange or
regulaly quoted in an over-the-counter market, the provisons of Sections 21.552
through 21.559 do not apply except that, if justice requires, a derivative proceeding
brought by a shareholder may be treated by a court as a direct action brought by the
shareholder for the shareholder's own benefit and any recovery by the shareholder may
be pad directly to the plantiff or to the corporation if necessary to protect the interests of
creditors or other shareholders of the corporation.

Subchapter M. Affiliated Business Combinations

Subchepter M contains proviSons governing certain  busness combinations
between an "issuing public corporation” and certain of its affiliates. The provisons are
derived from Articles 13.01 through 13.08 of the TBCA and are substantively the same.

Section 21.601 contains the definitions of "issuing public corporation,” "shares
acquistion date,” "subddiary,” and "voting shares" as such tems are used in this
subchapter.

Section 21.602 defines "affiliated shareholder” for purposes of this subchapter.

Section 21.603 contains a definition of "beneficid owne” as used in this
subchapter.

Section 21.604 contans a definition of "busness combination” as used in this
subchapter.

Section 21.605 contans a definition of the tem "control" as used in this
subchapter.

Section 21.606 edablishes a three-year moratorium on busness combinations
between an issuing public corporation and an affiliated shareholder.

Section 21.607 sets forth the circumstances under which the threeyear
moratorium imposed by Section 21.606 are ingpplicable.

Section 21.608 makes clear that subchapter M does not affect the validity of or
prevent any action other than a business combination and that the board of directors does
not have any liability based on whether an dection is made or not made under subchapter
M.

Section 21.609 states that subchapter M controls over any conflicting provison
elsawhere in the Code.
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Section 21.610 specifies that the required shareholder vote may be increased but
not decreased under Section 21.365.

Subchapter N. Provisons Relating to Investment Companies

Subchapter N contans provisions that relate only to corporations that are
registered as open-end companies under the Investment Company Act.

Section 21.651 defines the term "investment company” as used in Subchapter N.

Section 21.652 permits the board of directors of an investment company to take
certain actions with respect to creating classes and series of shares and increasing and
decreasing the number of shares within a class or series that are in addition to those
permitted elsewhere in the Code.

Section 21.653 provides that a statement concerning any class or series of shares
that is modified by the board of directors of an investment company as contemplated by
Section 21.652 mug be filed with the Secretary of State and specifies the content of that
Statement.

Section 21.654 sates that the term of a director of an investment company is the
term for which the director is elected and until the successor is elected and qudified. As
a result, the typical one-year term is not applicable to investment companies. This is to
permit investment companies to hold dections only when mandated by the Investment
Company Act.

Section 21.655 states that, if provided in the certificate of formation or bylaws, an
invesment company need not hold annua mestings of shareholders or eect directors in a
year in which an eection is not required by the Investment Company Act.

Subchapter O. Close Corporation

Subchepter O contains provisons relaing to the credtion, governance, and
treatment of a close corporation.

Section 21.701 contains the definitions of "close corporation,” "close corporation
provison,” "ordinary corporation” and "shareholders agreement.”  "Close corporation
provison' is a new definition that refers to provisons contained in a certificate of
formation or shareholders agreement of a close corporation.

Section 21.702 indicates that Subchapter O applies only to close corporations and
that the remaning provisons of the Chapter gpply to close corporations to the extert not
incongstent with Subchapter O.

Section 21.703 states that a close corporation is to be formed in accordance with
Chapter 3.

Section 21.704 sates that bylaws need not be adopted if the provisions required

by law to be in the bylaws are in the certificate of formation or a shareholders agreement.
A close corporation terminating its close status must adopt bylaws.

Section 21.705 describes the procedure by which an ordinary corporation may
become a close corporation and requires the affirmative vote of dl of the shareholders.

Section 21.706 permits a surviving or new corporation resulting from a merger or
converson, or a corporation that acquires a corporation in an interest exchange, to
become a close corporation. Approval of all of the shareholders of each corporation is
required.

Section 21.707 continues the close corporation dtatus of an exising corporation

Page 69 of 141



that elected to become a close corporation before the effective date of the code, and
provides that the exising agreement among the shareholders is conddered to be a
shareholders agreement. However, any share certificate representing shares of the close
corporation issued or delivered after the effective date of the code mugt conform with the
code requirements.

Section 21.708 describes the procedure for eective termination of close
corporation daus by filing a datement of termination, amending the cetificate of
formation to delete the Statement that it is a close corporation, or by engaging in a
merger, interest exchange, or converson unless the plan provides that the surviving or
new corporation will continue as or become a close corporation. Status as a close
corporation would aso be terminated when decreed in a judicia proceeding to enforce a
provison providing for termingtion.

Section 21.709 provides that a time or event specified in a close corporation
provison requiring termination of close corporation daus will have the effect of
termindting that Status.  After the time or occurrence of the event, a Satement of
termination of close corporation status must be signed by an officer on behdf of the close
corporation and filed with the Secretary of State. The section specifies the required
contents of the statement of termination and requires that a copy be delivered or mailed
to each shareholder.

Section 21.710 addresses the effects of termination of close corporation status on
the corporation.

Section 21.711 provides the procedure for cdling a shareholders meeting after
termination of a close corporation status for the purpose of eecting directors.

Section 21.712 provides the term of directors succeeding to management of a
former close corporation and directs that shareholders act as directors until directors are
elected.

Section 21.713 describes the management alternatives for close corporations.

Section 21.714 provides for shareholders agreements in close corporations and
describes generdly how the business and affars of a close corporation or the
relationships among the shareholders may be regulated by such an agreement. TBCA
dlows for arbitration of issues when the decison makers are deadlocked, and this section
adds mediation as an additional means of dispute resolution.

Section 21.715 specifies who is required to sign a shareholders agreement and
generdly requires dl shareholders or subscribers, whether or not they have vating rights,
to execute a shareholders agreement in a close corporétion.

Section 21.716 provides the procedure for amending the shareholders agreement
in aclose corporation.

Section 21.717 deals the requirements of ddivery of a shareholders agreement
to various persons affected and States that fallure to ddiver the agreement will not
invaidate the shareholders agreement.

Section 21.718 requires a close corporation that conducts its business and affairs
under a shareholders agreement to file a datement of operation with the Secretary of
State and provides that this filing causes the fact that the close corporation conducts its
business and affairs under a shareholders agreement to be a matter of public record.

Section 21.719 provides that a shareholders agreement is enforceable despite the
fact that it diminaes the board of directors, imposes redrictions on the authority of the
board of directors, or tregts the affairs of the close corporation as if it were a partnership.
It also authorizes a close corporation, any of its shareholders, or any paty to a
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shareholders agreement to seek to enforce the shareholders agreement.

Section 21.720 provides that a shareholders agreement that is executed as
provided in Section 7.15 is binding on dl shareholders and assignees of shares,
regardless of whether such shareholder or assgnee had knowledge of the shareholders
agreement.

Section 21.721 requires a shareholder of a close corporation to deliver a copy of

the shareholders agreement before making a transfer of shares but makes clear that the
failure to do so does not invalidate the enforceability of the shareholders agreement.

Section 21.722 dates that each holder of or other person daming an interest in
shares of a close corporation is presumed to have knowledge of a close corporation
provison that exigs a the time of trandfer if a certificate representing those shares
contains the statement required by Section 21.732 and the shareholders agreement was
delivered as required by Section 21.717.

Section 21.723 specifies the manner in which a person ceases to be a party to and
bound by a shareholders agreement and the consequences of such cessation.

Section 21.724 provides when a shareholders agreement terminates.

Section 21.725 dates that Sections 21.726 through 21.729 apply only to close
corporations that are not managed solely by the board of directors but are instead at least
partly managed by shareholders or other persons.

Section 21.726 dates that shareholders of a corporation described in Section
21.725 are consdered to be directors under Chapter 21, other than with respect to
provisons reaing to the dection and removal of directors and the procedure for making
filings that require a satement that a specified action has been taken by the board of
directors.

Section 21.727 imposes on the shareholders of a corporation described in Section
21.725, in connection with the exercise of managerid acts or omissons by the
shareholders or other persons who manage the close corporation, the liabilities imposed
on directors of corporations.

Section 21.728 dates that actions normdly taken by the board of directors of a
corporation may be taken by the shareholders of a corporation described in Section
21.725 at a meeting or without a meeting as permitted by the shareholders agreement,
subchapter O, or chapter 21. It adso sets out the means by which shareholders may
authorize an action, induding by actua mgority vote or by unanimous consent, which
need not be written but may be demonstrated in one of the specified ways.

Section 21.729 negates the lidblity of a shareholder of a close corporation
described in Section 21.725 with respect to any matter approved by the shareholders or
other persons who manege the corporation pursuant to the shareholders agreement if the
shareholder did not have the right to vote on the matter or dissented from and did not
vote for such mater.

Section 21.730 dates that the fact that a close corporation fails to follow the
norma formalities observed by most corporations may not be used to impose persona
lighility on the shareholders, invdidate the shareholders agreement, or affect the status of
the close corporation as a corporation. This protection now applies to al close
corporations and is no longer limited to close corporations described in Section 21.725,
which isthe case under TBCA Article 12.37.

Section 21.731 provides that the provisions of Sections 21.713 through 21.730 do

not prohibit or impar any other agreement between shareholders of an ordinary
corporation permitted by law.
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Section 21.732 contains supplemental  provisons concerning the information
required on certificates that represent shares of a close corporation and states that the
failure to include such information does not affect the close corporation’s Satus as such.

Subchapter P. Judicid Proceedings Relating to Close Corporations

Subchepter P contains provisons rdding to the filing of various judicid
proceedings relaing to close corporations, such as those intended to enforce the close
corporation provison, agppoint a provisiond director, or appoint a custodian for the
corporation.

Section 21.751 provides generd definitions for use in interpreting the provisons
of Subchapter P.

Section 21.752 provides that, in addition to any other judicid proceedings that
may be brought by a corporation, a close corporation may inditute a proceeding intended
to enforce a close corporation provision, appoint a provisona director, or appoint a
custodian for the corporation.

Section 21.753 sets forth notice requirements for judicial proceedings relating to
close corporations and authorizes the corporation or a shareholder thereof to intervene in
the proceeding.

Section 21.754 provides that the right of a close corporation or a shareholder
thereof to inditute a judicia proceeding is in addition to any other lawful right or remedy
avallableto the plaintiff.

Section 21.755 prohibits a shareholder of a close corporation from indituting a
judicid proceeding before exhausting any non-judiciad remedy sat forth in a cdose
corporation provison regarding dispute resolution unless irreparable harm will result
before a non-judicia remedy is exhausted. Section 21.755 aso prohibits a shareholder of
a close corporation from indituting a proceeding seeking damages or other monetary
relief if the shareholder is entitled to dissent and receive the far vaue of the shares under
the code or a shareholders agreement.

Section 21.756 provides tha in a judicid proceeding brought to enforce a close
corporation provision, the court must enforce the provison regardiess of whether there is
an adequate remedy at law. Section 21.756 further authorizes the court to enforce the
provison by any far and equitable means, induding damages, specific performance, the
gopointment of a provisond director, custodian, or receiver, the liquidation of the assets
of the corporation, and the termination of close corporation status. The court may not,
however, order termination of close corporation status unless no other remedy at law is
adequate and the Sze, naure of the busness, or number of or reaionship between the
shareholders is such as to make the continuation of close corporation status wholly
imprectical.

Section 21.757 provides tha when a shareholder is entitled to wind up and
terminate a close corporation under a shareholders agreement, the court may not order
liquidation, involuntary termingtion, or recavership unless no other remedy at law is
adequate.

Section 21.758 requires the court to gppoint a provisona director for the
corporation "upon presentation of proof that the persons empowered to manage the
corporation are so divided, with respect to the management of the business and affairs of
the corporation, that the business and affairs are not being conducted in a manner that is
to the general advantage of the shareholders.”  The section further requires the
provisond director to be an impatia person and enables the court to determine any
further qudifications.  The section dso provides that the provisond director serve until
removed by court order or by a vote of the requisite mgjority of directors or shareholders
as provided in the relevant close corporation provisions.
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Section 21.759 provides that a provisona director has dl the rights and powers
of a duly elected director or a shareholder, if the shareholders have been empowered to
manage the business under a shareholders agreement.

Section 21.760 provides that the compensation of a provisond director will be
determined by agreement between the director and the close corporation; provided,
however, that the court may set the compensation in the absence of agreement or in the
case of adisagreement between the director and the corporation.

Section 21.761 requires the court to appoint a custodian for the corporation upon
presentation of proof that (i) the shareholders are so divided as not to be able to dect
successor directors to replace those whose terms have expired or would have expired
upon quaification of a successor, (ii) the business of the corporation is o divided with
respect to ther views on the management of the business and affairs of the corporation,
that the votes or consents required to take action on behalf of the corporation cannot be
obtained and any deadlock remedy provison has faled, or (iii) the plaintiff or intervenor
has the right to wind up and terminate the corporation under a shareholders agreement.
The section further requires the cugtodian to comply with the qudifications required to
serve as arecelver under Section 11.406.

Section 21.762 provides that a custodian has the same powers and duties as
granted to a recelver appointed under Sections 11.404 through 11.406 of the Code. The
section requires that the custodian continue the business of the corporation and not
liquidate the corporation except as provided by court order or Section 21.761(8)(3).

Section 21.763 requires that if the condition requiring the appointment of the
custodian is remedied through means other than winding up and termination, then the
custodianship will be immediatdy terminated and management of the corporation will be
returned to the shareholders, directors, or other persons empowered to manage the
corporation's business, as appropriate.

Subchapter Q. Miscellaneous Provisons

Subchapter Q contains miscdlaneous  provisons that apply to  for-profit
corporations.

Section 21.801 states that, except as otherwise provided by the Code, shares and
other securities of a corporation are persona property.

Section 21.802 provides for pendties if a corporation does not file a change of
registered office or agent, a cetificate of voluntary withdrawal or a certificate of
termination within thirty (30) days &fter the date of the change, withdrawad or termination
or the date the filing is otherwise required by law. The civil penaty may not exceed
$2,500.00 for each vidaion. The attorney generd can bring suit to recover the civil
pendty or enjoin a person from violaiing this Section. A plantiff in an action or
proceeding may bring Uit to recover reasonable costs and attorney's fees incurred to
locate and effect service of process on the violating person.
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CHAPTER 22. NONPROFIT CORPORATIONS

Chapter 22 codifies the provisions relating to nonprofit corporations currently
located in Art. 1396-1.01 et seq. This subtitle utilizes the new terminology of the Code
and, except as noted bdow, is a nonsubgantive codification. Obsolete transitiona
provisions enacted with the TNPCA in 1959 have been eiminated.

Subchepter A. Generd Provisons

Section 22.001 defines the fdlowing terms.  board of directors, bylaws,
corporation, foreign corporation, nonprofit corporation, and ordinary care.

Section 22.002 imposes limits on medings by remote dectronic communications

gysems.  Participants must consent to the meeting being hdd in that manner and be able
to communicate concurrently with each other participant.

Subchapter B. Purposes and Powers

Section 22.051 dlows a nonprofit corporation to be formed for any lawful
purpose.

Section 22.052 contans the provisons rdating to creation of a nonprofit
corporation as a dental hedlth service corporation.

Section 22.053 prohibits a corporation created under this Chapter from paying
dividends or distributing income to its members, directors, or officers.

Section 22.054 authorizes a corporation to pay reasonable compensation for
services rendered, confer benefits upon its members in conformity with its purposes, and
make didributions to members as permitted under this Chapter upon winding up and
termination.

Section 22.055 prohibits a corporation from meking loans to its directors and

redricts the authority of the corporation to make loans to officers to specified
circumstances and amounts.

Section 22.056 provides that nonprofit corporations may be formed that are
jointly owned, managed and controlled by doctors of medicing, osteopathy and podiatry
under certain drcumstances.  The section aso limits the authority of each type of
practitioner to practice within the scope of their respective licenses.

Subchapter C. Formation and Governing Documents

Section 22.101 dlows an exiging nonprofit organization to incorporate with the
consent of amgority of its members.

Section 22.102 authorizes the board of directors or, members if the corporation is
member-managed, to adopt bylaws for the regulation of management of the affairs of the
corporation not inconsstent with law of the certificate of formation. Bylaws may be
amended or repeded by the directors unless the certificate of formation or this chapter
reserves the power to the members, management is vested in the members, or the bylaws
expresdy provide that the directors may not amend or repeal the bylaws.

Section 22.103 provides that a provison of the cetificate of formation that is
inconsstent with a bylaw controls over the bylaw except a change in the number of
directors by an amendment to the bylaws controls unless the certificate of formation
specificdly provides that a change in the number of directors may be made only by
amendment.

Section 22.104 requires the organizers or directors to cal and give notice of an
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organizationd meeting of the board of directors for the purpose of adopting bylaws,
decting officers, and such other purposes as may come before the meeting. If the
corporation is member-managed, the organizers shal call and give notice of an
organizationd meeting of the members.

Section 22.105 outlines the procedure for amending the certificate of formation
when there are members having voting rights  The procedure requires the board of
directors to adopt a resolution to amend and directing that the amendment be submitted
to a vote of the members. Written notice of the meseting is required and the proposed
amendments shdl be adopted on receiving at least two-thirds of the votes of the members
present a the meeting.

Section 22. 106 outlines the procedure for amendment when the management of

the affars of the corporation is vested in the corporation's members under Section
22.202.

Section 22.107 outlines the procedure for amendment by the board of directors
when the corporation has no members or no members having voting rights, or for limited
purposes without membership approva. These purposes include action taken to extend
the duraion; delete the names and addresses of the initial directors, delete the registered
agent informetion, if a statement of change is on file with the secretary of State; or change
the name of a corporation to delete or substitute one of the words or abbreviations on
incorporation, or by adding, deleting or changing a geographica attribution to the name.

Section 22.108 specifies that more than one amendment may be voted on at any
one mesting of the members.

Subchapter D. Members

Section 22.151 authorizes a nonprofit corporation to have one or more classes of
members or no members.  Such designation of classes to be set forth in the certificate of
formation or bylaws. The section dlows a nonprofit corporation to issue instruments
evidencing membership, voting or ownership rights.

Section 22.152 provides that the members shdl not be persondly liable for the
debts, liahilities, or obligations of the corporation.

Section 22.153 requires a corporation to have an annual meeting of the members
as fixed in the bylaws unless the bylaws require more than one regular meeting of
members each year.

Section 22.154 gives a member the right to make demand on the corporation to
hold an annual meseting, and authorizes legal action to compe the holding of such annua
mesting. Further, the section specifies that the falure to hold an annud meeting shdl not
cause awinding up and termination of the corporation.

Section 22.155 dlows specid meetings of the corporation to be caled by the
president, board of directors, by members having not less than one-tenth of the voting
rights, and other officers or persons as authorized in the certificate of formation or
bylaws.

Section 22.156 directs a corporation, other than a church, to provide written or
printed notice of a megting to each member entitled to vote stating the time and place of
the meding, and in the case of a specid medting, the purpose of the meeting. Notice of
members of a church is consdered suffident if announced a a regulaly scheduled
worship service or as otherwise provided in the certificate of formation or bylaws.

Section 22.157 dlows a corporation to adopt a bylaw that provides that notice of
an anud or regular meeting is not required. A corporaion with more than 1,000
members may, if permitted by the bylaws, provide notice of the meeting through
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publication.

Section 22.158 mandates that a corporation shal, after fixing a record date for a
medting, prepare a lig of voting members identifying those members entitled to notice,
those members not entitled to notice of the meeting, the address of each voting member
and the number of votes each voting member is entitted to cast.  Such lisg must be
available for ingpection and copying by any member entitted to vote not later than two
business days after notice is given, and must aso be available at the mesting.

Section 22.159 gpecifies that unless otherwise provided in the certificate of
formation or bylaws, members holding one-tenth of the votes shdl constitute a quorum.
A vote of the mgority of the votes entitled to be cast shal be the act of the members
unless a greater vote is required by law, the certificate of formetion, or the bylaws. In the
case of a church formed prior to May 12, 1959, the effective date of the TNPCA, the
members present at a meeting shal condtitute a quorum.

Section 22.160 specifies that each member shal be entitled to one vote except to
the extent that voting rights are limited, denied or enlarged by the certificate of formation
or bylaws. Further, the section alows members to vote by proxy unless the certificate of
formation or bylaws otherwise provide. The period for which a proxy may be
irrevocable is limited to 11 months. The default provisions provide that, unless otherwise
provided in the proxy, the proxy is revocable and expires 11 months after execution. The
certificate of formation or bylaws may authorize elections to be conducted by mail, by
facamile, by eectronic message or by a combination of those methods.

Section 22.161 provides that the members of the corporation may vote in person
or by proxy for as many persons as there are directors to be elected. If expressy
authorized by the certificate of formation, a member may cumulate the member's vote for
directors after giving written notice of the intention to cumulate votes.

Section 22.162 dlows a corporation to mandate a greater voting requirement for
actions of members than sated in the Subtitle so long as the greater requirement is set
forth in the certificate of formation.

Section 22.163 outlines the procedures for fixing the record date for determining
members entitled to vote a a meeting or an adjournment of the mesting.

Section 22.164 combines into one section the smilar voting requirements found
in multiple sections of exising law. For any "fundamenta action,” the vote required for
approvd is generdly at least two-thirds of the votes that members present in person or by
proxy are entitled to cast at the megting. Voting by class of members on the fundamental
action may also be required.

Subchapter E. Management

Section 22.201 provides tha the affairs of a corporation shal be managed by a
board of directors and that the board may be designated by any name.

Section 22.202 dlows a corporation to vest management in its members.  The
cetificate of formation or bylavs may adso limit the authority of the board. A
corporation is consdered to have vested management in its board of directors in the
absence of a provison in the certificate of formation or bylaws otherwise unless the
corporation is a church operating under a congregationa system incorporated before
January 1, 1994 and is member-managed.

Section 22.203 provides that a director is not required to be a resdent of this state
or a member of the corporation unless the certificate or bylaws of the corporation
imposes that requirement. The certificate or bylaws may prescribe other qudifications
for directors.
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Section 22.204 requires that the number of directors shdl be not less than three
(3) and otherwise fixed in the manner provided in the certificate of formation or bylaws.
Further, the section provides that the number of the initid board of directors be set by the
cetificate of formation. The number of directors may be increased or decreased by
amendment to the certificate of formation or bylaws.

Section 22.205 mandates that the cetificate of formation name the initid
directors.

Section 22.206 provides that the directors, other than the initid directors, shdl be
elected, appointed or designated in the manner and for the terms gpecified in the
certificate of formation or bylaws.

Section 22.207 dlows the directors to be elected by an association or corporation
if there are no members having voting rights and the certificate of formation or bylaws
provided for that election. The directors of a reigious, charitable, educationa or
eleemosynary corporation may be dfilisted with, elected or controlled by another
incorporated or unincorporated convention, conference or association.

Section 22.208 provides that the term of the initid directors is until the firgt
annuad dection of directors or for the period specified in the certificate of formation or
bylaws. Other directors hold office for the term provided in the certificate of formation
or bylaws. Unless otherwise provided, a director holds office until a successor is
election, gppointed or designated and qualified.

Section 22.209 permits a corporation to divide directors into classes. The terms
of office of each class are not required to be uniform.

Section 22.210 authorizes a corporation to have ex officio members of the board.
Such members are entitled to received notice of board medings and atend meetings but
do not have vating rights unless entitted under the certificate of formation or bylaws. If
the member does not have voting rights, the member does not have the duties or
ligbilities of adirector.

Section 22.211 permits a corporation to remove any director from office in the
manner provided in the certificate of formation or bylaws. In the absence of a provison
for removd, a director may be removed from office, with or without cause, by the
persons entitled to eect, designate, or gppoint the director.

Section 22.212 authorizes a corporation to fill a vacancy in the board of directors
by dfirmative vote of a mgority of the remaning directors. Further, the section alows
any directorship created by reason of an increase in the number of directors to be filled at
an eection at an annud or speciad meeting of the members, or if no members have voting
rights in the manner provided in the certificate of formation or bylaws.

Section 22.213 provides that a quorum of directors is a mgority of the directors
fixed by the bylaws, daed in the certificate of formation, or three, whichever is less.
This section spedificdly provides that directors present by proxy may not be counted
toward a quorum.

Section 22.214 specifies that the act of the mgority of the directors at a meeting
at which a quorum is present is the act of the board of directors unless the certificate of
formation requires the vote or concurrence of a greater number

Section 22.215 sets forth the proxy provisdons for directors. A director may vote
by proxy if permitted in the certificate of formation or bylaws and the proxy is executed
inwriting.

Section 22.216 specifies that a director's proxy expires three months after the date
the proxy is Sgned and is revocable unless otherwise provided by the proxy or made
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irrevocable by law.
Section 22.217 sets forth the requirements for notice for director's meetings.

Section 22.218 permits a corporation by resolution of the board of directors to
desgnate one or more committees conssting of a least two members to have and
exercise the authority of the board of directors in the management of the corporation.
The mgority of the persons on the committee must be directors. Designation of a
committee does not rdieve the board or an individud member of the board from any
responsbility imposed by lav. A committee member who is not a director has the same
responsibility with respect to the committee as amember who is aso adirector.

Section 22.219 authorizes the establishment of committees for purposes other

than exerciang the authority of the board of directors. Committee membership may be
limited to directors.

Section 22.220 dlows action by directors or committees without a meeting if
consent is ggned by a aufficient number of directors or committee members as would be
necessary to take action at a meeting and meets other requirements for consent.

Section 22.221 mandates that a director discharge the director's duties in good
fath, with ordinary care, and in a manner that the director reasonably believes to be in
the best interest of the corporation, and puts the burden of proof on any person seeking to
establish otherwise.

Section 22.222 dlows a director of a religious corporation to rely in good faith on
information presented by a rdigious authority, or a miniger, priest, rabbi or other person
whose position or duties in the corporation the justifies reliance or confidence.

Section 22.223 specifies that a director does not have the duties of a trustee of a
trust with respect to the corporation or property held or administered by the corporation.

Section 22.224 authorizes the directors to delegate investment authority.

Section 22.225 prohibits a corporation from making a loan to a director and
provides ligbility to adirector or officer who participates in making the loan.

Section 22.226 imposes liability on directors under certain circumstances,
induding when a director votes for a distribution of assets when the corporation is
insolvent, and during liquidation without payment and discharge or adequate provison
for dl known debts. Further, the section provides that the director is not liable if the
director, in good faith and with ordinary care, relied on information under section 3.102
of the Code or considered the corporation's assets to equal at least their book value or
relied on financid statements or other information concerning a person who has agreed to
discharge some or dl of the liahilities or obligations of the corporation.

Section 22.227 presumes that a director who is present a a megting has assented
to the action unless the director's dissent is entered in the minutes, the director files a
written dissent with the secretary at the meeting or sends the dissent to the secretary
immediatdly following the medting.

Section 22.228 provides that a director is not liable under Section 22.226 or
22.227 if, in the exercise of ordinary care, the director acted in good faith and in reliance
on the written opinion of an attorney.

Section 22.229 gives a director the right to seek contributions if held liable on a
dam from those persons who accepted or received the distribution knowing the
digtribution to have been made in violation of Section 22.226 or 22.227.

Section 22.230 applies to contracts or transactions between a corporation and a
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director, officer, or member of the corporation, as wdl as between an organization in
which a director, officer, or member of the corporation is dso a director, officer, or
member of the organization or has a financia interest in the organization. The Section
provides that an otherwise vdid contract or transaction between a corporation and an
interested party is vdid if cetan disclosure and approva procedures are followed.
These provisons have been changed to be smilar to the same provisions in Chapter 21.
The presumption will be that the contract is vdid if the materid facts of the rdationship
and the contract have been disclosed and one of certain approva procedures are
followed. Currently, in the TNPCA, the presumption is that the contract is not void or
voidable.

Section 22.231 requires that the officers of a corporation shdl consst of a
presdent and secretary and such other officers as deemed necessary by the directors, or
prescribed in the certificate of formation or bylaws. Further, the section does not allow
the offices of presdent and secretary to be hdd by the same person and authorizes a
properly designated committee to perform the functions of an officer.

Section 22.232 provides that the officers of a corporation shal be elected or
gppointed in the manner and for the terms prescribed by the certificate of formation or
bylaws provided that the term of an officer may not exceed three years. In the absence of
a provison to the contrary in the cetificate or bylaws, the officers are elected or
gppointed by the board of directors or the members is management is vested in the
members.

Section 22.233 relieves a church from the necessity of having officers as provided
by this subchapter and alows the duties and responsibilities of the officers to be vested in
the board of directors or other designated body in the manner provided in the certificate
of formation or bylaws.

Section 22.234 dlows an officer of a religious corporation to rely in good faith on
information presented by a rdigious authority, or a minister, priest, rabbi or other person
whose position or duties in the corporation that justifies reliance or confidence.

Section 22.235 specifies an officer is not liable to the corporation or any other
person for an action in the officer's capacity unless the officer's conduct was not
exercised in good fath, with ordinary care and in a manner the officer reasonably
believes to be in the best interest of the corporation. The ligbility of the corporetion is
not affected.

Subchapter F. Fundamental Business Transactions

Section 22.251 requires that a plan of merger be approved by its members or
directors. The procedures for approva are aso specified.

Section 22.252 requires that the sde of dl or subgantialy al of the assets be
approved by its members or directors. The procedures for approva are dso specified.
The members may authorize the sale and set, or authorize the directors to set, the terms
and conditions of the sae. Further, the directors are given the authority to abandon a sale
without further action of the members. Additiondly, the section dlows the directors
without membership approva to sdl adl or subgtantidly dl of the assets of the
corporation when the corporation is insolvent. This Section provides a definition of sale
of dl or subgantidly dl of the assets which is updated to pardld the more modern for-
profit corporate provisions.

Section 22.253 sets forth the requirements for written notice of the meeting to
approve a plan of merger or the sde of dl or substantially all of the assets of the
corporation.

Section 22.254 specificaly allows the board of directors, or the members if
management is vested in the members, to authorize, without membership consent, any

Page 79 of 141



pledge, mortgage, deed of trust or trust indenture and any sde resulting therefrom.

Section 22.255 authorizes a corporation to convey real property when authorized
by its directors or members, as appropriate.

Section 22.256 sets forth the procedures for approval of a conversion of the
corporation under Chapter 10.

Section 22.257 sets forth the procedures for approval of an interest exchange by
the corporation under Chapter 10.

Subchapter G. Winding Up and Termination

Section 22.301 requires the approvad of a winding up and termination of a
corporation, a reindtatement, a cancelation of an event requiring winding up, a
revocation of a voluntary decison to wind up or a didribution plan by complying with
the procedures in this Subchapter.

Section 22.302 specifies the procedures to approve a winding up and termination,
a reindatement, a cancdldion, a revocation of a voluntary decison to wind up or a
digribution plan.

Section 22.303 s=ts forth the requirements for written notice of the meeting to

gpprove a winding up, a reindatement, a cancellation, a revocation of a voluntary
decison to wind up or adigtribution plan.

Section 22.304 outlines the procedures for goplying and distributing property of a
corporation in the process of winding up.

Section 22.305 authorizes a corporation to gpprove a plan for didribution of
property in accordance with this subchapter.

Section 22.306 dlows a corporation that was terminated by expiration of its
duration to amend its duration in the three'year period following expiration, and
specificadly provides that an act or contract of a corporation during this three-year period
isnot invaidated by the expiration of the period of duration.

Section 22.307 designates whether the directors or members are responsible for
management of the winding up of the corporation's affairs.

Subchapter H. Records and Reports

Section 22.351 gives a member of a corporation to right to examine and copy the
books and records of the corporation.

Section 22.352 mandates that a corporation mantan current and accurate
financd records with respect to al financia transactions and prepare a report of the
financid activity of the corporation for each year.

Section 22.353 requires that a corporation keep dl records, books and annual
reports at the registered or principa office of the corporation for at least three years and
make them available for public ingpection.

Section 22.354 provides that a corporation that fals to maintain the record,
prepare the report, or make the record or report available is guilty of a Class B
misdemeanor.

Section 22.355 sets forth the exemptions from the requirements relatiing to the

financdd records and annud reports. The exemptions include corporations that solicit
funds only from members, corporations that do not receive contributions from sources
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other than its own membership in excess of $10,000 annudly; certain educational
inditutions and related foundations, religious inditutions, trade associations or
professond societies; insurers, charitable organizations whose activities relate  to
conservation and protection of wildlife, fisheries and naturd resources, and dumni
asociations.  This Section clarifies that private ingtitutions of higher education described
in the Education Code and their foundaions are exempt from the specific recordkeeping
and reporting obligations in this Subchapter.

Section 22.356 provides that a corporation desgned to assst a state agency shall
fileareport of financid activity with the Secretary of State.

Section 22.357 authorizes the Secretary of State to require a periodic report from
nonprofit corporations and sets forth the information to be contained in the report.

Section 22.358 directs the Secretary of State to natify a corporation of the need to
file the report.

Section 22.359 directs the corporation to file the report within 30 days of
notification.

Section 22.360 authorizes the Secretary of State to forfeit the right of a
corporation to conduct its affairsin Texasiif it failsto timely file the report.

Section 22.361 provides that the Secretary of State shdl notify the corporation of
the forfeiture under 22.360.

Section 22.362 outlines the effects of the forfeture.

Section 22.363 specifies the procedures to be followed to revive the right of the
corporation to conduct affairs.

Section 22.364 gives the Secretary of State the right to terminate a domestic
corporation, or revoke the regidration to transact business in Texas of a foreign
corporation for any corporation that fails to revive its right to conduct affairs.

Section 22.365 dlows a corporation to make application for reinstatement and
seiting asde of a termination of any domestic corporation or revocetion of regigration to
transact busness of any corporation when the corporation files the report and for the
secretary of date to reingate the corporation or regidration to transact business without
judicid action.

Subchapter I. Church Benefit Boards

Section 22.401 defines a " church benefits board.”

Section 22.402 permits a Texas or foreign nonprofit corporation formed for a
rdigious purpose to provide, through a church benefits board, for the support and
payment of benefits to minigers and other functionaries of the church, of other
organizations controlled or affiliated with a church, or the beneficiaries of the ministers
or other functionaries.

Section 22.403 dlows the board to collect contributions to ad in providing
support, pensions and benefits.

Section 22.404 authorizes the board to act as a trustee and agent under a trust
created by contract, will or otherwise.

Section 22.405 permits the board to provide certificates or agreements of
participation to its program participants.
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Section 22.406 dlows the board to agree to indemnify its minigers, directors and

other functionaries and thar families, as wel as other churches that are controlled or
affiliated with the board.

Section 22.407 provides that money or other benefits provided to a participant or
beneficiary are not subject to execution or other process other than a qualified domestic
relations order.

Section 22.408 provides that any attempted assgnment or transfer of benefits is
void if the plan or program contains a prohibition agangt assgnment or trandfer without
written consent and the beneficiary atempts an assgnment or transfer without consent.

Section 22.409 specificaly excludes church benefits boards from the provisons
of the Insurance Code.
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CHAPTER 23. SPECIAL-PURPOSE CORPORATIONS
Subchapter A. Genera Provisons

Section 23.001 makes the Code provisons applicable to specia purpose
corporations as wel as corporations created under special statutes other than this Code.
The Code is applicable only to the extent not inconsstent with the specid Satute and
agoplies when a specid datute contains no provisons in regard to some of the matters set
forth in the Code. Additionally, the Code applies if a specid datute provides that the
generd laws of incorporation supplement the provisons of the speciad statute. These
genera  applicability provisons ae derived from gmilar provisons in the Texas
Miscellaneous Corporation Laws Act, the Texas Business Corporation Act, and the
Texas Non-Profit Corporation Act.

Section 23.002 makes the filing provisons of Chapter 4 agpplicable to documents
filed with the Secretary of State under a specid Satute.

Section 23.003 provides that a corporation created under a specia statute is not
consdered to be adomestic corporation formed under this Code.

Subchapter B. Business Development Corporations

Section. 23.051 defines terms used in the chapter which are not otherwise defined

in the Code or are used with a different meaning in this chapter, including corporation to
mean business development corporation, financid inditution, loan limit, and member.

Section 23.052 provides that 25 or more persons may form a business
development corporation.

Section 23.053 indicates that a business development corporation may be formed
under either Chapter 21 as a for-profit corporation or Chapter 22 as a nonprofit
corporation.  Further, the section outlines the purposes for which a business development
corporation may be organized.

Section 23.054 enumerates those powers conferred upon business development
corporation. Those powers are in addition to the powers normdly granted a nonprofit or
for-profit corporation.

Section 23.055 specifies that a business development corporation is a state
development company as defined under federal law, and is permitted to operate on a
statewide basis.

Section 23.056 sets forth the requirements for the certificate of formation.

Section 23.057 provides for the management of the corporation to be vested in a
board of directions of not less than 15 or more than 21 directors.

Section 23.058 provides for the naming of the initid directors by the organizers

and for eection of directors otherwise. Two-thirds of the directors shall be eected by the
members with the shareholders to eect the remaining members.,

Section 23.059 sets forth the term of office of directors and the manner in which a
vacancy in the office of adirector shdl be filled.

Section 23.060 authorizes the board of directors to gppoint a president, treasurer,
and any other agent of officer of the corporation and to fill avacancy for an officer.

Section 23.061 outlines those persons who may acquire the shares, bonds,

securities or evidences of indebtedness of the business development corporation and
participate as an owner of the corporation.
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Section 23.062 provides that any financid inditution may become a member of
the corporation and provide loans to the corporation and further sets forth the limitations
on membership.

Section 23.063 specifies the procedure for withdrawad from membership in the
corporation.

Section 23.064 designates the powers of the shareholders and members of the
corporation.

Section 23.065 designates the voting rights of the shareholders and members.

Section 23.066 sets forth the procedures for |oans from the members.

Section 23.067 outlines the restrictions and the prohibition on loans.

Section 23.068 designates the loan limits.

Section 23.069 requires the corporation to set aside earned surplus for losses and
contingencies.

Section 23.070 authorizes the corporation to deposit funds in any banking
ingtitution that has been designated as a depository.

Section 23.071 requires the corporation to make annua reports of condition to the
banking commissioner and the Texas department of insurance.

Subchapter C. Grand Lodges
Section 23.101 provides for the incorporation of grand lodges.

Section 23.102 makes Chapter 22 of the Code relating to nonprofit corporations
applicable to lodges.

Section 23.103 dlows a grand lodge incorporating under this subchapter to be
created for aterm of years or to have perpetua succession.

Section 23.104 provides that the incorporation of the grand body includes each of

its subordinate lodges or bodies, that those subordinate bodies have dl of the rights of
other corporations, that the subordinate body is subject to the jurisdiction and control of
the grand body; and that the warrant or charter of the subordinate body may be revoked

by the grand body.

Section 23.105 authorizes a grand body to eect directors or to appoint directors
from among therr officers.

Section 23.106 exempts corporations formed under this subchapter from the
payment of franchise taxes.

Section 23.107 provides that a grand body and a subordinate of the grand body
may take action directed or provided by law for other corporations, and may make
congtitutions and bylaws.

Section 23.108 gives a grand body or subordinate body the authority to acquire,
hold , sl or mortgage property as necessary to erect homes and schools for member's
widows or orphans or elderly, disabled, or indigent members.

Section 23. 109 permits a grand body to loan money for charitable purposes, to
take liens on relay property, and purchase red property secured by alien.
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Section 23.110 provides that when a subordinate body terminates, dl property
and rights pass to the grand body, and that the ligbility for debt is limited to the actual
cash value of the subordinate body's effects.
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TITLES. LIMITED LIABILITY COMPANIES
CHAPTER 101. LIMITED LIABILITY COMPANIES

Chapter 101 contans provisons reating to limited ligbility companies. Unless
otherwise noted, the provisons of this chapter are nonsubstantive revisons of
comparable provisons found in the TLLCA. The provisons utilize the new terminology
of the Code.

Subchapter A. Genera Provisions

Subchapter A contains provisons genedly gpplicable to limited ligbility
companies under this Chapter.

Section 101.001 provides definitions specifically applicable to this Chapter. The
term "company agreement” is new and replaces the term "regulations' under existing
lav. The definition of "company agreement” is based upon Section 18-101(7) of the
Dedaware Limited Lidbility Company Act but is condgent with exising Texas law
regarding regulaions. The definition of "limited ligbility company” or "company” is
based upon Art. 1.02A(3) of the TLLCA. The ddfinition of "foreign limited ligbility
company” is based upon, but narrower than, Art. 1.02A(9) of the TLLCA. The company
agreement may contain any provisons not inconsstent with law or the cerificate of
formaion. Foreign entities of a type tha have no counterpart under existing Texas law
(for example, business trusts) can register to do business in Texas as a foreign limited
lidbility company. The Code eiminates this provison but requires under Section 9.001
that any foreign entity affording limited ligbility to its owners or members must register
with the Secretary of State to transact businessin Texas.

Subchapter B. Formation and Governing Documents

Subchapter B contains provisons reding to the governing documents (certificate
of formation and company agreement [see discusson of Section 101.052, below]) of
limited ligbility companies governed by this Chapter, including provisions dating the
order of precedence of gpplication of provisons of this code and the governing
documents of the limited ligbility company.

Section 101.051 dlows any provison that may be induded in the company
agreement of a limited liddility company to dso be included in the certificate of
formation, and that any reference in this title to the company agreement includes any
such provision.

Section 101.052 provides that, except as provided by the code, the company
agreement of a limited ligdlity company governs the relaiions among the members,
managers and officers of the company, assgnees of membership interests, and the
company itself, as well as the interna affairs of the company. To the extent that the
company agreement does not otherwise provide, the provisons of this title and the
provisons of Title 1 gpplicable to a limited ligbility company govern the interna affairs,
and those provisons may, except as provided in Section 101.054, be waved or modified
by the company agreement. The company agreement may contain any provisons not
inconsistent with law or the certificate of formation.

This section represents a change from existing law in two respects. firg, the name
of the governing document for a limited ligoility company other than its certificate of
formation (articles of organization under prior law) has been changed to "company
agreement” rather than "regulaions,” the term used under exiging law. This change was
intended to emphasze the underlying contractua nature of this governing document for a
limited ligbility company and to make Texas lav more condstent with laws governing
limited ligbility companies in other states. This first change is not a subgtantive change,
but, like the new Code terminology change from "aticles of organization” to "certificate
of formation,” isa dgnificant change in terminology.
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Second, this Section and Section 101.054 represent a sgnificant change in the
dructure of the limited ligbility company statute. The prior dtatute contained numerous
provisons tha were qudified with the language "unless otherwise provided in the
atides of organization or regulaions” or smilar limitations. In the interest of darity
and economy of language, the new law takes the approach that, except as provided in
Section 101.054, every provison of the code governing limited liability companies may
be waived or modified by the company agreement of a limited liability company, and that
the terms of the company agreement will, with that qualification, take precedence over
the terms of the Code. In the absence of a governing provison in the company
agreement, the provisons of the code will govern as a "default” provison. This order of
precedence is a so reflected by Section 101.252.

Because of the reversa of the prior assumption that each provison of the limited
ligbility company datute was mandatory (unless expresdy qudified) to the new
assumption in Sections 101.052 and 101.054 that most provisons of the code governing
limited ligbility companies may be waived or modified, a number of the provisons of
this title are now stated in such a way that the new provision appears to be the converse
of the corresponding provison under the TLLCA; however, because the actua effect of
the operation of this Section, Section 101.054 and the provisons in question is the same
as exiging law in mogt cases, these reversds in the form of provisions are not noted
separately in this bill andyss unless there is actudly a subgtantive change from existing
law as a reault of the reversal. One example of a change in the way a provision is stated
without a subgtantive change in the law is found in the rewording of Art. 5.05 of the
exigting law to Section 101.107 of this Chapter.

Section 101.052 is dmilar in structure to TRPA Sections 1.03(a), 4.01(i), and
Uniform Limited Liability Company Act Sections 103(a), 404(c)(1).

Section 101.053 provides that the company agreement of a limited liability
company may be amended only if each member of the company consents to the
agreement. As with most other provisons of Chapter 101, this rule may be revised by a
provison in the company agreement.

Section 101.054 ligs the provisions of the Code that may not be waived or
modified by the company agreement of a limited liability company, or may be waived or
modified only in certain circumstances. This section represents a dgnificant Structurd
change to exiding law, as dated in the discusson of Section 101.052, above. This
section is structured gmilar to TRPA Section 1.03(b) and Uniform Limited Liaaility
Company Act Section 103(b).

Subchapter C. Membership

Subchepter C contains provisons relating to members of and membership
interegtsin limited liability companies.

Section 101.101 provides that a limited ligbility company may have one or more
members and, except as provided by this Section, must have a least one member. This
Section daifies that the limited ligdlity company need not have a member for a
reasonable time (i) between the formation date of a manager-managed limited lidbility
company and the admisson of its firss member, and (ii) between the date of termination
of the lag remaning member and the date of an agreement to continue the company.
This Section is in pat smilar to the Uniform Limited Liability Company Act Section
202(a).

Section 101.102 provides that a person may be a member of a limited ligbility
company unless the person lacks capacity apart from the code. In addition, Subsection
(b) is a new provison dating that a person is not required to make a contribution,
otherwise pay cash or contribute property, to the limited liability company, or assume an
obligation to do so, as a condition to becoming a member or acquiring a membership
interest.  With respect to subsection (b), this Section is smilar to Delaware Limited
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Liability Company Act Section 18-301(d).

Section 101.103 states the effective date that a person becomes a member of a
limited ligbility company upon acquiring a membership interest. A person who is
assgned or acquires directly a membership interest becomes a member upon approva of
al of the company's members.

Section 101.104 provides for the establishment of classes or groups of members
or membership interests by the company agreement of alimited ligbility company.

Section 101.105 permits the issuance of membership interests after the formation
of the limited ligbility company, with the approva of dl of the members of the company,
and, if necessary, the establishment of a new class or group of members or membership
interests under Section 101.104. This section represents a change from Art. 2.23D(2) of
the TLLCA, which provides that additiond membership interests may be issued with the
approval of a mgority of the members. The rule in Section 101.105 makes the default
rule regarding issuance of additiona membership interests and creation of new classes of
interests consgtent with the default rules under the TLLCA and the code requiring
consent of dl members to admit a new member and consent of al members to amend the
regulaions or company agreement.

Section 101.106 provides that a membership interest in a limited liability
company is persona property, and that a member of a limited liddlity company or
assignee of a membership interest does not have an interest in any specific property of
the company.

Section 101.107 provides that a member of a limited liability company may not
withdraw or be expelled from the company.

Section 101.108 provides that a membership interest in a limited ligbility
company may be wholly or partly assigned. It states that an assgnment of a membership
interest is not an event requiring the winding up of the company, and does not entitle the
assgnee to participate in the management of the affars of the company, become a
member, or exercise any rights of amember.

Section 101.109 states the rights and duties of an assgnee of a membership
interest in a limited liability company but who has not become a member of the limited
lidbility company. Subsection (b) provides that an assgnee of a membership interest is
entitled to become a member upon gpprova of dl of the company's members.

Section 101.110 dtates the rights and duties of an assgnee of a membership
interest in a limited ligbility company following the assgneds admisson as a member of
the company.

Section 101.111 sates the rights and duties of an assgnor of a membership
interest in alimited liability company.

Section 101.112 provides that, upon application by a judgment creditor of a
member or any other owner of a membership interest in a limited liability company, a
court may charge the membership interest of the member or owner with payment of the
unsatisfied amount of the judgment; the judgment creditor then has only the rights of an
assignee of the membership interest, dthough this section does not deprive the member
or owner of the benefit of any exemption laws applicable to the membership interest.

Section 101.113 provides that a member of a limited liability company may be
named as a party in an action brought by or agang the company only if the action is
brought to enforce the member's right againg or liability to the company.

Section 101.114 provides that a member or manager is not liable for a debt,
obligation or ligbility of a limited liability company except as and to the extent the
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company agreement specificaly provides otherwise.
Subchapter D. Contributions

Subchapter D contains providons reding to contributions of members to limited
ligbility companies

Section 101.151 provides that a promise to make a contribution or otherwise pay

cash or transfer property to a limited lidbility company is enforceable only if it is in
writing and signed by the person making the promise.

Section 101.152 provides that the enforceability of a member's promise to make a
contribution or otherwise pay cash or transfer property to a limited liability company is
unaffected by the deeth, disability or other change in circumstances of the member.

Section 101.153 states the consequences for the failure of a member of a limited
liability company to perform an enforceable promise to make a contribution or otherwise
pay cash or trandfer property to alimited ligbility company.

Section 101.154 provides that an obligation of a member of a limited ligbility
company to make a contribution or otherwise pay cash or transfer property to a limited
lidbility company, or to return cash or property improperly distributed to the member,
may only be released or settled by the consent of each member of the company.

Section 101.155 provides that a creditor of a limited lighility company that
extends credit or acts in reasonable reliance on an enforceable promise of a member of
the company that is released under Section 101.154 may enforce the origina obligation if
it is stated in a document sSgned by the member and not amended or canceled to evidence
the release or settlement of the obligation.

Section 101.156 dates the requirements for enforcement by a creditor under
Section 101.155 of a conditiond obligation of a member, induding a contribution
payable on adiscretionary cdl of the limited liability company before the call occurs.

Subchapter E. Allocations and Digtributions

Subchapter E contains provisons relaing to dlocations to members of limited
ligbility companies of profits and losses of the company, and to distributions to members
from limited liability companies.

Section 101.201 provides that the profits and losses of a limited ligbility company
are dlocated to the members of the company in accordance with their interests in the
company on the date of the allocation, as stated in the company's records.

Section 101.202 provides that a member of a limited liability company is only
entitled to receive or demand didributions from the company in the form of cash,
regardless of the form of the member's contribution to the company.

Section 101.203 provides that didributions of cash and other assets of a limited
ligbility company shal be made to the members of the company on the basis of the
agreed vdue of each member's contribution to the company as stated in the company's
records. Because Section 101.202 provides that members are only entitled to receive or
demand didributions in the form of cash, that section would need to be modified by the
company agreement for the limited liability company to distribute other assets to the
members.

Section 101.204 provides that until the company is wound up, no member of a
limited ligdlity company is entitted to receive or demand a distribution from the
company until the company's governing authority declares a didtribution to each of the
members or to a class or group that includes the member in question. This is a
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subgtantive change to exiging law, which leaves the determination and timing of such
distributions to the company's regulations.

Section 101.205 provides that a member of a limited ligbility company who
vdidy exercises a right to withdraw from the company that is granted in the company
agreament is entitled to recelve, within a reasonable time after withdrawal, the far vaue
of the member's interest in the company, determined as of the date of withdrawd. A
company agreement that granted such a right to withdraw would modify the requirement
of Section 101.107 that a member may not withdraw or be expelled from the company.

Section 101.206 provides that a limited lidbility company may not make a
digribution to a member if, immediately after the distribution, the company's totd
lidhilities (subject to certain exceptions) exceed the far vdue of the company's tota
assets. A member who receives such a digtribution is required to return it to the company
if the member had knowledge of the violation.

Section 101.207 provides that, with certain exceptions, a member of a limited
ligbility company who is entitled to receive a digtribution from the company has the same
datus and is entitled to the same remedies as a creditor of the company.

Subchapter F. Management

Subchapter F contains provisons rdding to the management of limited liability
companies, whether by managers or members of the company.

Section 101.251 provides that the govening authority of a limited licbility
company consists of the managers of the company, if the certificate of formation states
that the company will have managers, or the members of the company, if the certificate
of formation states that the company will not have managers. This Section darifies that
there is no default rue as to the form of management (e.g., member-managed or
manager-managed) because the form of management must be addressed in the certificate
of formation.

Section 101.252 provides that the governing authority of the limited liability
company will manage the busness and dffars of the company as provided by the
company agreement, or, to the extent that the company agreement does not so provide, as
provided by this tilte and the provisons of Title 1 applicable to limited liability
companies. This Section darifies tha a limited ligbility company, whether member-
managed or manager-managed, is governed first by its company agreement and second
by the Code to the extent the company agreement does not provide for management of
the company.

Section 101.253 provides that the govening authority of a limited licbility
company may designate one or more committees and that such a committee may exercise
the authority of the governing authority as provided in the resolution desgnating the
committes, but that the designation of a committee under this section does not relieve the
governing authority of any respongbility imposed by law. This is a substantive change
from exiging law, which dlows the designation of committees only if the regulations so
provided. This Section omits language requiring an express authority in resolutions, the
cetificate of formation or the company agreement for a committee to authorize a
digribution or the issuance of membership interests. This Section specifies that the
committeg's authority is provided by the resolution designating the committee.

Section 101.254 provides that, with certain exceptions, each governing person of
a limted ligbility company and each officer and agent of the limited liability company
vested with actual or apparent authority is an agent of the company for the purpose of
carying out the company's business. An act committed by such an agent of the company
agoparently for the purpose of carying out the ordinary course of the company's business
binds the company unless the agent does not have actua authority to act for the company
and the person deding with the agent has knowledge of such lack of authority. This
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Section makes explicit wha was only implicit in the TLLCA, namedy that acts
committed by such an agent of the company that are not gpparently for the purpose of
carying out the ordinary course of the company's business do not bind the company
unless authorized in accordance with thistitle.

Section 101.255 states the conditions under which an otherwise valid contract or
transaction between a limited ligbility company and certain persons dfilialed with the
limited liability company is not rendered invdid.

Subchapter G. Managers

Subchepter G contans provisons relaing to managers of limited liability
companies, and gpplies only to limited ligdility companies that have one or more
managers.

Section 101.301 provides that this Subchapter applies only to a limited ligbility
company that has one or more managers. This Section makes explicit that the rules
goplicable to managers do not gpply to limited liability companies without managers,
whichisonly implied inthe TLLCA.

Section 101.302 provides that the managers of a limited liability company consst
of one or more persons, the number being determined by the number of initid managers
liged in the company's certificste of formation unless increased or decreased by
amendment to, or as provided by, the company agreement for the company. Managers
are not required to be resdents of this state or members of the limited liability company.

Section 101.303 states the term for which the manager of a limited liability
company Serves.

Section 101.304 provides that, subject to Section 101.306(a), a manager of a
limited ligbility company may be removed, with or without cause, a a meeting of the
company's members caled for that purpose. Section 101.304 makes clear the right of the
members to remove a manager even if the company agreement is slent regarding
removd. TLLCA Art. 213 dates that "[t]he regulations may provide that a any meeting
of the members cdled expresdy for that purpose any managers may be removed, with or
without cause, as provided therein” Thus the right of members to remove managers
absent provisons in the regulationsis unclear under exigting law.

Section 101.305 states the procedure for filling the vacancy in the postion of a
manager of a limited liability company and the term of a person dected to fill such a
vacancy.

Section 101.306 states the requirements for removal of a manager eected by a

class or group of members of the limited liability company by authority of the company
agreement, and dates the requirements for filling a vacancy in the pogtion of such a
manager.

Section 101.307 provides that methods of dassfying managers of a limited
lighility company, induding providing for staggered terms of office or terms that are not
uniform, may be established in the company agreement of alimited ligbility company.

Subchapter H. Meetings and Voting

Subchapter H contains provisons reating to meetings of the members, governing
authority, and committees of the governing authority of a limited ligbility company, and
relating to voting by the members, governing authority, and committees of the governing
authority of alimited ligbility company.

Section 101.351 provides that this Subchapter applies to a meeting of and voting
by the governing authority of a limited ligbility company, the members of the limited
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lidbility company if they do not conditute the governing authority of the limited liability
company, and committees of the governing authority of alimited ligbility company.

Section 101.352 dates the requirements for notice of regular and specid meetings
of the members, governing authority, and committees of the governing authority of a
limited lidbility company. This is a substantive change to exising law in that exisiing
law left notice requirements solely to the provisons of the regulations.

Section 101.353 provides that a magority of al of the governing persons,
members, or committee members of a limited liability company congtitutes a quorum for
the purpose of transacting business at a mesting.

Section 101.354 provides that each governing person, member, or committee
member of a limited ligbility company has an equal vote a a meeting of the governing
authority, members, or committee, respectively.

Section 101.355 provides thet, with certain exceptions, the affirmative vote of the
mgority of the governing persons, members, or committee members of a limited liability
company present at a meding a which a quorum is present congtitutes an act of the
governing authority, members, or committee, respectively.

Section 101.356 provides that, except as otherwise provided in this Section and
other sections in this title, an action of a limited ligbility company may be gpproved by
the company's governing authority as provided in Section 101.355. Specific approval
requirements are given for actions apparently not for carrying out the ordinary course of
busness of the company, for fundamenta business transactions, for actions that would
make it impossible for a limited liability company to carry out the ordinary course of its
busness, and for amendment of the cetificale of formation of the limited ligbility
company; requirements that an action be approved by the members of the limited liability
company, however, do not apply during the period specified by Section 101.101(b).
Certain transactions lised in TLLCA Art. 2.23D have not been included in Section
101.356 in order to correct incongstencies in current provisons of the TLLCA regarding
the default vote required for certain actions (issuance of additiona membership interests,
change from member-management to manager-management or vice versa and acts in
contravention of regulations).

Section 101.357 provides that a member of a limited ligbility company may vote
in person or by written proxy, and, in a subgantive change to TLLCA, Subsection (b)
provides that a manager or committee member of a limited ligbility company may, if
authorized by the company agreement, vote in person or by written proxy.

Section 101.358 provides that, notwithstanding Sections 6.201 and 6.202, an
action required or authorized to be taken at an annua or speciad meeting of the members,
governing persons, or committee members of a limited liability company may be taken
without holding a meeting or providing notice or taking a vote if a written consent or
consents daing the action to be taken is sgned by the number of members, governing
persons, or committee members necessary to have taken the action at a meding at which
each member, governing person, or committee member entitled to vote on the action is
present and votes.

Subchapter I. Modification of Duties; Indemnification

Subchapter | contains provisons relating to indemnification of persons by limited
lidbility companies and modification of fiduciary and other duties of persons relating to
limited lidbility companies and to members, managers, and officers of the companies and
assignees of membership interests.

Section 101.401 provides that the company agreement of a limited ligbility

company may expand or redrict any duties (induding fiduciary duties) and related
lidhilities that a member, manager, officer or other person has to the company or to a
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member or manager of the company.

Section 101.402 provides that a limited liddlity company may indemnify a
person, advance or reimburse expenses incurred by a person, and purchase insurance or
make other arrangements to indemnify a person, including a member, manager, or officer
of alimited liability company or an assignee of amembership interest in the company.

Subchapter J. Derivative Proceedings

Subchapter J contains provisons relaing to derivative proceedings by members
of limited liability companies.

Section 101.451 contains definitions specifically applicable to this Subchapter.

Section 101.452 states the requirements for a member to have sanding to bring a
derivative proceeding under this Subchapter.

Section 101.453 provides that, with certain exceptions, a written demand must
have been filed with the limited ligbility company and a 90-day waiting period must have
expired prior to amember filing a derivative proceeding under this Subchapter.

Section 101.454 provides that a determination of how to proceed on dlegations
made in a demand or petition reaing to a derivative proceeding must be made under
gpecified conditions by affirmative vote of (1) the magority of independent and
disnterested governing persons present at a meeting of only disnterested governing
persons, (2) the mgority of a committee of two or more indegpendent and disinterested
persons appointed by a mgority of independent and disinterested governing persons
present at a meeting of the governing authority, or (3) the mgority of a pand of one or
more independent and disinterested persons appointed by a court on motion of a limited
lidbility company. This section aso provides the standards for court appointment of such
apand and limits the ligbility of persons gppointed to such a pandl.

Section 101.455 provides that if a limited ligbility company that is the subject of a
derivative proceeding commences an inquiry into the dlegations made in the demand or
petition and the persons described in Section 101.454 are conducting an active review of
the dlegations in good faith, the court shadl stay the derivative proceeding until the
review is complete and the persons have determined what further action, if any, should be
taken. The section further provides for review of the stay for continued necessity every
60 days.

Section 101.456 dates limits on discovery by a member dter the filing of a
derivative proceeding under this Subchapter if the limited ligbility company proposes to
dismiss the derivative proceeding under Section 101.458.

Section 101.457 provides that a written demand filed with the limited lidbility
company under Section 101.453 tolls the dtatute of limitations on the underlying clam
until the earlier of the 91 day after the date of the demand or the 31* day after the date
that the limited ligbility company advises the member that the demand has been regected
or the review completed.

Section 101.458 requires a court to dismiss a derivative proceeding on a motion
by the limited ligbility company if the persons described in Section 101.454 determine in
good fath, after conducting a reasonable inquiry and based on factors they consder
appropriate under the circumstances, that continuation of the derivative proceeding is not
in the best interests of the limited liability company. The Section also states the burden
of proof for such amotion.

Section 101.459 provides that if a derivative proceeding is indituted after a

demand is reected, the petition mus alege with particularity facts that establish that the
rejection was not made in accordance with the requirements of Sections 101.454 and
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101.458.

Section 101.460 provides that a derivative proceeding may not be discontinued or
settled without court approval and adso that the court direct that notice be given to
members whose interests the court determines may be subdatidly affected by a
proposed discontinuance or settlement.

Section 101.461 states the requirements for a court to order the payment by
another party of the reasonable expenses incurred by a party in a derivative proceeding.

Section 101.462 states the extent of application of this Subchapter and of the laws
of its jurisdiction of organization to derivative proceedings brought in the right of a
foreign limited liability company.

Section 101.463 provides that in the case of a "dosdy hdd limited lidhility
company” having fewer than 35 membes and no membership interests liged on a
nationad securities exchange or regularly quoted in an over-the-counter market, the
provisons of Sections 101.452 through 101.459 do not goply; except that, if judtice
requires, a derivative proceeding brought by a member may be treated by a court as a
direct action brought by the member for the member's own benefit and any recovery by
the member may be pad directly to the plantff or to the limited ligoility company if
necessary to protect the interests of creditors or other members of the limited ligbility
compary.

Subchapter K. Supplementa Recordkeeping Requirements

Subchepter K contains provisons stating the recordkeeping requirements for
limited ligbility companies in addition to the requirements of Section 3.151, and
providing certain ingpection rights of members with respect to the records kept by the
limited lidbility company.

Section 101.501 dates a list of the books and records that a limited liability
company is required to keep at its principd office (and make avalable upon certan
requests) in addition to the books and records required by Section 3.151. The company is
not required to keep information listed in Subsection (8)(7) of this Section at its office if
the information is stated in the company agreement. The Section further requires that a
limited ligbility company keep at its registered office in this state and make available on
reasonable request the street address at which the records required by this Section and
Section 3.151 are maintained.

Section 101.502 provides that the limited liability company must provide to each
member or assgnee of a membership interest, on written request and for a proper
purpose, access to records required under Sections 3.151 and 101.501, and certain other
information about the business, affairs and financid condition of the company. Copies of
the company's cetificate of formation and amendments, company agreement and
amendments (if in writing), and tax returns must be provided for free.

Subchapter L. Supplementa Winding Up and Termination Provisons

Subchapter L contains provisons that apply to the winding up of limited liability
companiesin addition to the provisions of Chapter 11 of this code.

Section 101.551 provides that after an event requiring the winding up of a limited
lidbility company occurs, unless revoked under Section 11.151 or canceled under Section
11.152, the winding up of the company mugt be carried out by the company's governing
authority or one or more persons desgnated by the governing authority, the members or
the governing documents, a person designated by the court under Sections 11.405,
11.409 or 11.410; or, if the winding up is caused by the termination of the membership of
the last member of the company, the lega representative or successor of the last member
or one or more persons designated by the legal representative or successor.
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Section 101.552 provides that the requirements for approva of the voluntary
winding up of a limited lidbility company, or the revocation of that winding up, or the
cancdlaion of an event requiring the winding up, or a rendatement of a terminated
limited ligbility company are a mgority vote of the limited liability company's members
or, if the company has no members, a mgority vote of dl of the company managers.
This section makes a subgdantive change in exising law, which requires the written
consent of al members to revoke voluntary dissolution (TLLCA Art. 6.06A), and the
vote of dl members (or a different voting requirement stated in the company regulations)
to continue the business of the company following certain events of dissolution (TLLCA
Art. 6.01.B). There was no specific provison in the TLLCA governing reingtatement of
a terminated limited liability company. The change made by this Code results in the
sandardization of the voting requirement for these actions to a mgority of the members,
and adds the additiona dternative of the gpprova of the actions by the managers of the
limited liability company if it has no members
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TITLE4. PARTNERSHIPS
CHAPTER 151. GENERAL PROVISIONS

Chapter 151 contains provisons genegdly gpplicable to generd partnerships and
limited partnerships under this Title.

Section 151.001 provides definitions specificdly applicable to this Title,
induding the tems "cgpita account,” "didribution,” "foreign limited partnership,”
"magority-in-interest,” and "patnership agreement.”  The definition of "foreign limited
partnership” is narrower for purposes of Title 4 than for purposes of Title 1. This Section
defines that term to indude only limited partnerships formed under laws of another state
while the Title 1 definition alows non-U.S. limited partnerships to conditute a part of
that term.  As a result, a non-U.S. limited partnership may register to do business in this
date under Chapter 9 as aforeign limited partnership.

Section 151.002 provides when a person has knowledge of a fact for purposes of
this Title

Section 151.003 provides when a person has notice of a fact for purposes of this
Title
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CHAPTER 152. GENERAL PARTNERSHIPS
Subchapter A. Genera Provisons

Section 152.001 contains ddfinitions gpplicable to generd partnerships under this
Chapter, induding the defined terms "event of withdrawal,” "event requiring a winding
up,” "foreign limited ligbility partnership,” and “"withdravn partner.” The defined term
"other partnership provisons' is new and is defined to mean the provisons of Chapters
151 and 154 and Title 1 to the extent applicable to partnerships.

Section 152.002(a) sets forth the following principles.  firdt, that the partnership
agreement governs the reaions of the partners and between the partners and the
partnership; and second, this Chapter and the other partnership provisons govern the
relationships of partners and between the partners and the partnership to the extent that
the patnership agreement does not otherwise provide. Section 152.002(b) lists the
provisons of the Code that may not be waived or modified by the partnership agreement
or that may be waived or modified only in certain circumstances. The list of provisons
has been revised from exigting law to reflect the move of certain provisons of TRPA to
Title 1. Section 152.002(b)(9) provides that, with certain exceptions, a partnership
agreement or the partners may not waive or modify specific Chaptersin Title 1.

Sections 152.002(c) and (d) are new and provide certain exceptions. Section
152.002(c) provides that a partnership agreement or the partners may waive or modify a
satutory provison liged in Section 152.002(b)(9) if such datutory provison expressy
permits a waver or modification in the partnership's governing documents.  Section
152.002(d) provides that a partnership agreement or the partners may modify a statutory
provison liged in Section 152.002(b)(9) to the extent that such satutory provision
gpecifies the persons or group of persons which are entitled to gpprove an action of the
partnership or the vote or other method by which such action is to be approved.

Section 152.003 provides that this Chapter and the other partnership provisions
are supplemented by the principles of law and equity.

Section 152.004 eliminates the application of the rule that statutes in derogation
of the common law are to be strictly construed.

Section 152.005 provides that the rate of interest that applies in the absence of an
agreement among the partners is that specified in Section 302.002 of the Texas Finance
Code.

Subchapter B. Nature and Crestion of Partnership

Section 152.051(a) provides that a partnership is created by the association of two
or more persons to carry on a business for profit as owners. Section 152.051(b) provides
that an association or organization created under statutes, other than this Title and the
provisons of Title 1 to the extent gpplicable to partnerships and limited partnerships, is
not a partnership. Section 152.051(c) is new and clarifies that an "association,” as used
in Section 152.051(b), does not have the same meaning as the defined term "association”
contained in Chapter 1. Subsection (d) provides that Chapter 152 governs limited
partnerships only to the extent provided by Sections 153.003 and 153.152 and
Subchapter H of Chapter 153.

Section 152.052 sets forth various factors for determining whether a partnership
has been created.

Section 152.053(a) provides that a person may be a partner unless the person
lacks capacity apart from this Chapter. Section 152.053(b) provides that, with certain
exceptions, a person who is not a partner in a partnership is not liable to third persons as
apartner.
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Section 152.054 provides that a representation or conduct indicating that a person
is a partner with another person or that a person is a partner is an existing partnership do
not, in themselves, create a partnership or make the person a partner in a partnership.

Section 152.055 permits doctors of medicine, osteopathy and podiatry to jointly
own professona partnerships. Subsection (b) prohibits any professona from exercisng
control over another professond's clinica authority if beyond the scope of that
professond's license.

Section 152.056 specifies that a partnership is an entity distinct from its partners.
Subchapter C. Partnership Property
Section 152.101 states that partnership property is not property of the partners.

Section 152.102 sets forth the rules for determining when property is acquired by
a partnership and, therefore, becomes partnership property.

Subchapter D. Reationship Between Partners and Between Partners and Partnerships

This subchapter establishes many of the rules that govern the reaions among
partners when the partners fal to address the issues in a partnership agreement.  Subject
to Section 152.002, however, these provisons are subject to contrary agreement of the
partners.

Section 152.201 provides that no person may become a partner without the
consent of al of the other partners.

Subsections (8) and (b) of Section 152.202 provide that each partner is credited
with the partner's contributions and share of the partnership profits and charged with
digributions to the partner and the partner's share of partnership losses. This Section
does not dfirmeively require that a partnership maintain records of partners capital
accounts, but instead provides that, absent an agreement among the partners to the
contrary, the finandd rights and obligations of the partners among themselves will be
determined in this manner.  Section 152.202(c) provides that each partner is credited with
an equa share of the partnership's profits and is charged with the share of the losses in
proportion to the partner's share of the profits.

Section 152.203 lids certain rights and duties of a partner, dl of which are subject
to the contrary agreement of the partners.

Section 152.204 provides that a partner owes the duties of loyalty and care and
has an obligation to discharge dl duties in good faith and in a manner reasonably
believed by the partner to be in the best interest of the partnership.

Section 152.205 ddinestes three specific dements of a partner's duty of loyalty.
Section 152.206 defines a partner's duty of care.

Section 152.207 provides that the prescribed standards of conduct (i.e., the duties
of loydty and care and the obligation of good fath) apply equdly to a person engaged in
winding up the partnership business as the persona or lega representative of the last
surviving partner, asif the person were a partner.

Section 152.208 provides that, absent an agreement of the partners to the
contrary, a partnership agreement may be amended only with the consent of al partners.

Section 152.209 provides that matters arisng in the ordinary course of the

partnership's business may be decided by a mgority in interest of the partners, whereas
an act outsde the ordinary course of business may be undertaken only with the consent
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of dl partners.

Section 152.210 provides that a partner is lisble to the partnership for any breach
of the partnership agreement or for the violation of any duty to the partnership or the
other partnersthat causes harm to the partnership or the other partners.

Section 152.211 pertans to remedies for enforcement in the event a partner
breaches the partnership agreement or violates a duty to the partnership. Subsection ()
provides that the partnership itsdlf may maintain an action. Subsection (b) dates that a
partner may bring a direct suit agang the partnership or another partner for a cause of
action arisng out of the conduct of the partnership business. Such action may include
seeking a formd accounting, but a forma accounting is not a prerequiste to pursuing the
dam. Subsection (c) provides that causes of action of the type covered by Section
152.211 accrue, and are subject to time limitations as provided by generd law.
Subsection (d) provides that a cause of action barred by the applicable Satute of
limitations cannot be revived by the right to afind accounting.

Section 152.212 sets forth certain provisons with respect to a partnership's books
and records, if any, and the rights of access thereto.

Section 152.213 sats forth the circumstances upon which a patner and the
partnership are required to furnish information regarding the partnership to a partner, the
legd representative of a deceased partner or a partner who has a legd disability, or an
assignee.

Section 152.214 provides that a partner can dill bind the partnership under the
agency principles set forth in Sections 152.301 and 152.302, even though the partner's
authority has been limited under the various sections in Subchapter D enumerated in
Section 152.214 without the knowledge of the third party with whom the partner was
deding.

Subchapter E. Relationship Between Partners and Other Persons

Section 152.301 provides that each partner is an agent of the partnership for the
purpose of its business.

Section 152.302 provides that unless a partner lacks authority to act for the
patnership and the person with whom the partner is dedling knows that the partner does
not have authority, an act of a partner binds the partnership if the act is gpparently for
carying on in the ordinary course of partnership business or business of the kind carried
on by the patnership. This Section further provides that an act not apparently for
carying on in the usud way the partnership business or business of the same kind does
not bind the partnership unless the action was actually authorized by the other partners.
This Section dso contains a specid rule for rea estate conveyances to the effect that an
otherwise unauthorized conveyance nonethdess is binding if the grantee subsequently
conveysto a purchaser for value without knowledge of the lack of authority.

Section 152.303 (&) provides that a partnership is lidble for the wrongful actions
or omissons of its partners who are acting in the ordinary course of business of the
partnership or with the authority of the partnership. Section 152.303(b) provides that a
partnership is liable for the loss of money or property of a person who is not a partner
that is received in the course of its busness,

Section 152.304(a) continues the rue under TRPA that dl partners are lidble
jointly and severdly for dl debts and obligations of the partnership unless the damant
agrees otherwise or other law provides a limitaion on ligdlity. This Section aso
recognizes that the foregoing rule is subject to the provisons in Chapter 152 regarding
limited ligbility partnerships. Section 152.304(b) pertains to the liability of an incoming
partner and provides that a new partner has no personal ligbility for obligations of the
partnership that arose before the partner's admission to the partnership or relate to actions
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taken or commitments entered into before the partner's admission to the partnership.

Section 152.305 provides that an action may be brought againgt the partnership
and any or al of the partners in the same action or in separate actions.

Section 152.306(a) provides that a judgment againg the partnership is not,
danding dore, a judgment agang any of the partners, but that a judgment may be
entered againgt any partner who has been served with process in the same suit.  Section
152.306(b) provides that a clamant asserting its clam againg the partnership may satisfy
a dam agang the individud assets of a partner only if a judgment is aso obtained
agang the partner based upon the same cam and the judgment obtained againg the
partnership remains unsdisfied for ninety (90) days after entry. Section 152.306(c) sets
forth certain ingances in which, notwithstanding Section 152.306(b), a creditor may
proceed directly agang a partner without first seeking satifaction from partnership
property. Section 152.306(d) states that Section 152.306 does not limit the effect of the
dautory provisons pertaining to alimited ligbility partnership.

Section 152.307 provide tha the rights of a person extending credit in reliance on
a representation described by Section 152.054 (i.e., a fdse representation indicating that
a patnership exigs or that a person is a partner in an existing partnership) and the rights
and duties of persons hdd lidble for such a representation are determined by the law
other than this Chapter and the other partrership provisons induding the law of
estoppd, agency, negligence, fraud or unjust enrichment.

Subchapter F. Transfer of Partnership Interests

Section 152.401 provides that a transfer of a partner's partnership interest is
permissble, inwhole or in part.

Section 152.402 provides that a transfer of a partner's partnership interest: (i) is
not an event of withdrawd; (i) does not by itsdf cause a winding up of the partnership
busness, and (iii) does not, as against the partners or the partnership, entitle the
transferee during the continuance of the partnership, to participate in the management or
conduct of the partnership business.

Section 152.403 provides that after a transfer, the transferor continues to have the
rights and duties of a partner other than the interest transferred.

Section 152.404(a) provides that a transferee of a partner's partnership interest is
entitted to receive, to the extent transferred, distributions to which the transferor would
otherwise be eatitled. Section 152.404(b) provides that the transferee is entitled to
receive, to the extent transferred, the net amount otherwise digtributable to the transferor
upon a winding up of the partnership business. Section 152.404(c) provides that unless a
transferee becomes a partner, a transferee does not have liability as a partner solely as a
reult of the transfer. Section 152.404(d) provides that for any proper purpose, a
transferee may require reasonable information or an account of partnership transactions
and make reasonable ingpection of the partnership books. In addition, the Section
provides that in a winding up, a transferee may require an accounting only from the date
of the latest account agreed to by all of the partners. Section 152.404(e) provides that a
partnership has no duty to give effect to a transferee's rights until the partnership receives
notice of the trandfer.

Section 152.405 provides that a partnership has no duty to give effect to a transfer
prohibited by the partnership agreement.

Section 152.406 pertains to the effect of death or divorce on a partnership interest
and provides that: (i) on the divorce of a partner, the partner's spouse is to be regarded as
a transferee of the partnership interest from a partner; (ii) on the death of a partner, the
partner's surviving spouse and the partner's beneficiaries are regarded as transferee's of
the partnership interest from the partner; (iii) on the death of a partner's spouse, the
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spouse's bendficiaries are regarded as transferees of the partnership interest from the
partner; (iv) the desth, bankruptcy and other occurrences with respect to a partner's
spouse are not events of withdrawa; and (v) this Chapter does not impair buy-sdll or
other agreements for the purpose or sde of a patnership interest at the death of the
owner of the partnership interest or a any other time.

Subchapter G. Withdrawal of Partner

Section 152.501 provides that a partner ceases to be a partner on the occurrence
of an event of withdrawa and enumerates the circumstances with respect to which an
event of withdrawa of a partner is deemed to occur. This Section expands the provision
permitting expulson of a corporate or partnership partner under certain circumstances to
other types of entities that are partners.

Section 152.502 tates that, upon withdrawa of a partner, the partnership
continues. The event of withdrawa nonethdess has the effects on the reationships
among the withdrawn partner, the partnership and the continuing partners have provided
in Sections 152.503 through 152.506 and Subchapter H.

Section 152.503(a) provides that a partner has the power to withdraw at any time
before the occurrence of an event requiring a winding up. Section 152.503(b) sets forth
the circumstances in which a partner's withdrawa is wrongful.  Section 152.503 (c)
provides that a wrongfully withdrawn partner is liable to the partnership and to the other
partners for damages caused by the withdrawa, in addition to any other liability of the
partner to the partnership or to the other partners.

Section 152.504 pertains to a withdrawvn partner's power to bind the partnership
and the partner's liability to the partnership for any loss caused by the exercise of this
power. Subsection (a) provides that the action of a withdrawn partner within one year
after the person's withdrawa binds the partnership if the transaction is one that would
bind the partnership before the person's withdrawa and the other party to the transaction
(i) does not have notice of the person's withdrawa as a partner, (i) had done business
with the partnership within one year preceding the withdrawa, and (iii) reasonably
believed that the withdravn partner was a patner a the time of the transaction.
Subsection (b) provides that a withdrawn partrer is liable to the partnership for any loss
aising from an obligation incurred by the withdrawn partner after withdrawa for which
the partnership is liable under Subsection (a).

Section 152.505 contains provisons relating to the effect of the withdrawd on a
partner's exigting liability for partnership obligations.

Section 152.506 provides that a withdrawn partner remains liable as a partner to a
third party in transactions entered into by the partnership within two years after the
partner's withdrawd, if the other party does not have notice of the partner's withdrawal
and reasonably believes when entering into the transaction that the withdrawn partner is
dill apartner.

Subchapter H. Redemption of Withdrawing Partner or Transferee's Interest

Subchapter H contains provisons relating to the redemption of a withdrawing
partner or transfereg's interest.

Section 152.601 sets forth the circumstances upon which the interest of the
withdrawn partner is automatically redeemed by the partnership as of the date of
withdrawal.

Section 152.602 gpecifies the redemption price of a withdrawn partner's
partnership interest.

Section 152.603 gpecifies the obligation of a withdravn partner to make
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contributions to the partnership. Specificaly a withdrawn partner is obligated to make a
contribution to eiminate any deficit in the partner's capitd account under Section
152.708 and to satisfy partnership obligations under Section 152.709. The amount of
such contributions is cdculated as if an event requiring a winding up occurred a the time
of withdrawad.

Section 152.604 provides that the partnership may offset againgt the redemption
price payable to the withdrawvn partner dl other amounts owing from the withdrawvn
partner to the partnership, regardiess of whether currently due.

Section 152.605 provides that interest owed under Sections 152.602-152.604
accrue from the date of withdrawal to the date of payment.

Section 152.606 requires the partnership to indemnify a withdrawn partner
agang dl patnership ligbilities incurred before the withdrawva except for ligbilities then
unknown to the partnership and liabilities incurred by an act of the withdrawn partner
after withdrawa under Section 152.504.

Section 152.607(a) provides that, if no agreement for the purchase of the
withdrawvn partner's interest is reached within one hundred twenty days after the written
demand for payment by other party, then within thirty days theresfter the partnership
must ether pay in cash to the withdrawn partner the amount the partnership estimates to
be the net redemption price or make written demand for payment of its edimate of the
net amount owed by the withdrawn partner to the partnership. Section 152.607(b)
provides that if a deferred payment of the redemption price is authorized under Section
152608 or an amount is owed by the withdrawn partner to the partnership, the
patnership may tender a written offer to pay or deliver a written statement of demand for
the amount that it estimates to be the net amount owed to it, stating the amount and other
teems and conditions of the obligaion. Section 152.607(c) provides that a withdrawn
partner may request and receive certain finandd information from the partnership and an
explanation of the computation of any edimated payment obligaion.  Further, this
Section permits the partnership to request and receive from the withdrawn partner an
explanation of the amount the partner believes to be due. Section 152.607(d) sets forth a
mechanism for dimingting the period of time during which the payments or tenders
under Section 152.603 or Section 152.604 may be challenged by the other party.

Section 152.608 permits a partnership to defer payment of the redemption price to
a partner who lanfully withdraws before the expiration of a definite term, the completion
of a paticular undertaking or the occurrence of a specified event, unless the partner
edablishes to the satisfaction of the court that the earlier payment will not cause undue
hardship to the partnership.

Section 152.609 provides that the withdravn partner or the partnership may
maintain an action againg the other party to determine the terms of redemption of the
partner's interest.

Section 152.610 provides that if an event requiring winding up occurs within
gxty days of a partner's withdrawd, then the partnership may defer paying a redemption
price urtil the partnership makes a winding up distribution to the remaining partners.
Further, this Section provides that the redemption price or the contribution obligation of
the withdrawvn partner is the amount the withdrawn partner would have received or
contributed if the event requiring a winding up had occurred at the time of the partner's
withdrawd.

Section 152.611(a) sets forth certain circumstances upon which a partnership
mus redeem the partnership interest of a transferee for its far vaue.  Section 152.611(b)
is dmilar to Section 152.607 and provides that if no agreement for the redemption price
of a trandferee’s interest is reached within one hundred twenty days after written demand
for redemption, then within thirty days the partnership must pay in cash to the transferee
the amount the partnership estimates to be the redemption price, plus accrued interest
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from the date of demand. Section 152.611(c) requires the payment to the transferee, on
request of the transferee, to be accompanied or followed by the same type of information
that is required by Section 152.607(c) with respect to a withdrawn partner. Section
152.611(d) provides that if the payment to a transferee is accompanied by written notice
that payment is in ful satisfaction of the partnership's obligation, then the payment shall
be the redemption price unless within one year of the written notice the transferee
commences an action to determine the redemption price.

Section 152.612 permits a transferee to mantain an action againgt the partnership
to determine the purchase price of the transferee'sinterest.

Subchapter 1. Supplemental Winding Up and Termination Provisons

Subchapter | contains provisons pertaning to the winding up and termination of
apartnership, in addition to those st forth in Chapter 11.

Section 152.701 provides that on the occurrence of an event requiring winding up
(i) the partnership continues until the winding up of its business is completed, a which
time the partnership is terminated, and (ii) the relationship among the partners is changed
as provided by Subchapter I.

Section 152.702 specifies the persons eigible to wind up the partnership business.

Section 152.703 gpecifies the rights and duties of a person winding up the
partnership business.

Section 152.704 provides that partners have the power to bind the partnership
after an event requiring a winding up only in transactions that are appropriate for winding
up the partnership business or, if the party does not have notice of the event requiring a
winding up, in transactions that would bind the partnership under Sections 152.301 and
152.302.

Section 152.705 sets forth the rights of partners among themsalves with respect to
a post-dissolution liability. Subsection (a) provides that, after an occurrence of an event
requiring winding up, the losses with respect to which a partner must contribute include
losses from any liabilities incurred under Section 152.704. Subsection (b) provides that a
partner who, with notice that an event requiring a winding up has occurred, incurs a
patnership liddlity by an act that is not appropriate for winding up the partnership
busness is lidbdle to the partnership for any loss caused to the partnership arising from
thet licbility.

Section 152.706 provides that in winding up the partnership business, the
property of the partnership must fird be applied to discharge the partnership's obligation
to creditors, with anything remaining to be paid to partners in cash. This Section further
provides that creditors who are partners are on parity with other creditors.

Section 152.707 provides that each partner is entitled to a settlement of all
patnership accounts on winding up of the patnership busness. This Section further
gpecifies the manner in which such accounts are to be settled and provides (i) that the
patnership shal make a didribution to a partner in an amount equa to that partner's
positive capital account balance and (ii) subject to the provisons governing registered
limited ligbility partnerships, that a partner shdl contribute to the partnership an amount
equal to that partner's negative baance in the partner's capital account.

Section 152.708 provides that, to the extent not taken into account in settling the
partner's accounts, each partner must contribute, in proportion to the partner's sharing of
partnership losses, the amount necessary to satisfy partnership obligations (exclusive of
any liabilities that creditors have agreed are nonrecourse).

Section 152.709(a) provides that an agreed continuation of the partnership by Al
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the partners after an event that would otherwise require winding up effectivedly amends
the partnership agreement to delete the requirement to wind up on that event. Section
152.709(b) provides that if the partnership is continued by the partners for ninety days
without any settlement or liquidation of the business, and without any objection from any
partner, the continuation is prima facie evidence of an agreement by dl the partners to
continue the business. Section 152.709(c) provides that the continuation of the business
by those who habitudly acted in the business before the notice, other than the partner
gving the notice, without any settlement or liquidation of the partnership business, is
prima facie evidence of an agreement to continue the partnership. Subsections (d) and
(e) specify what partners mugt agree in writing to revoke a voluntary decison to wind-up
and continue the business of the partnership under Section 11.151.

Section 152.710 requires al remaning partners, unless another group or
percentage is specified in the partnership agreement, to agree in writing to reingate and
continue the business of the partnership under Section 11.202.

Subchapter J. Limited Liability Partnerships

Section 152.801(a) provides that except as provided by Subsection (b), a partner
in a limited lidbility partnership is not individualy ligble, directly or indirectly, for a debt
or obligaion of the partnership incurred while the partnership is a limited liability
partnership.  Section 152.801(b) sets forth the instances in which a partner in a limited
lidbility partnership is individudly liable for a debt or obligation of the partnership
aisng from the errors or omissons of another partner or a representative of the
partnership. Section 152.801(c) provides that Sections 2.101(1), 152.305 and 152.306 do
not limt the effect of Subsection (a) in a limited liability partnership. Section 152.801(d)
sets forth the definition of “representative’ for purposes of this Section. Section
152.801(e) provides that Subsections (@) and (b) do not effect (i) the liability of the
partnership to pay its debts and obligations from partnership property, (i) the ligbility of
a partner, if any, imposed by law or contract independently of the partner's status as a
partner, or (iii) the manner in which service of citation or other civil process may be
served in an action againgt the partnership.

Section 152.802(a) sets forth the information that must be contained in the
goplication filed by a partnership seeking to register as a limited liability partnership.
Section 152.802(b) specifies the requirements as to who must sign the application.
Section 152.802(c) provides that a patnership is regisered as a limited ligbility
patnership by the Secretary of State on the date on which a completed initid or renewal
goplication is filed or a later date specified in such gpplicaion. Section 152.802(d)
provides that a regidration is not afected by later changes in the partners of the
partnership. Section 152.802(e) specifies the term for which the registration of a limited
lidbility partnership is effective.  Section 152.802(f) provides that a registration may be
withdrawn by filing a withdrawa notice with the Secretary of State in accordance with
Chapter 4 and specifies the contents of the withdrawal notice and the requisite signature
requirements.  Section 152.802(g) provides that an effective registration may be renewed
before its expiration by filing an application with the Secretary of State in accordance
with Chapter 4. This Section further provides tha a renewa application continues an
effective regidration for one year after the date the registration would otherwise expire
and sets forth the information the renewal application must contain.  Section 152.802(h)
provides that the Secretary of State may remove from its active records the registration of
a patnership the regigration of which has either been withdravn or revoked or expired
and not renewed. Section 152.802(i) provides that the Secretary of State is not
responsble for determining whether a partnership is in compliance with the insurance or
finandd respongbility requirements set forth in Section 152.804(a). Section 152.802(j)
contans provisons deding with the amendment of documents filed under this
Subchapter.

Section 152.803 provides that the name of a limited liability partnership must
comply with Section 5.063.
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Section 152.804 contains provisons specifying the insurance or other financial
requirements a limited ligbility partnership must comply with.

Section 152.805 provides that a limited partnership may become a limited
ligbility partnership by complying with the applicable provisons of Chapter 153.

Subchapter K. Foreign Limited Liability Partnerships

Section 152.901(a) provides that a foreign limited liability partnership is subject
to Section 2.101 with respect to its activities in the State of Texas to the same extent as a
domegtic registered limited ligbility partnership.  Section 152.901(b) provides that a
foragn limited ligbility partnership may not be denied regidration because of a
difference between the laws of the State under which the partnership is formed and the
laws of the State of Texas.

Section 152.902 specifies that the name of a foreign limited liability partnership
must comply with Section 5.063 and the requirements of the state of formation.

Section 152.903 provides that a foreign limited ligdility partnership is not
considered to be transacting business in the State of Texas for purposes of the Code
because it carries on in this State one or more of the activities listed in Section 9.101.

Section 152.904 provides that a foreign limited liability partnership subject to this

Chapter must maintan a regisered office and registered agent in accordance with
Chapter 5.

Section 152.905 provides that before transacting business in the State of Texas, a
foreign limited ligblity partnership mugt file an application for regigtration in accordance
with Chapter 4. This Section specifies the time at which a partnership is registered as a
foreign limited liability partnership and further dates that a regidration is not affected by
later changes in the partners of the partnership. Finally, this Section specifies that the
regisration of a foreign limited lidbility partnership is effective until the firsd anniversary
of the date after the date of regidtration or a later effective date, unless the statement is
withdrawn or revoked at an earlier time or renewed in accordance with Section 152.908.

Section 152.906 provides that a regisiration may be cancelled by filing a
cetificate of cancdlaion. This Section adso specifies the information that the certificate
of cancellation must contain.

Section 152.907 provides that a certificate of cancdlaion terminates the
regidration of the partnership as a foreign limited ligbility partnership as of the date on
which the notice is filed or a later date specified in the notice, but not later than the
expiration date.

Section 152.908 provides that an effective regidration may be renewed before its
expiration by filing a renewa application for regidsration with the Secretary of State in
accordance with Chapter 9. This Section further sets forth what information the renewa
goplication must contain and dates tha an goplication for regidration filed under this
Section continues an effective regidration for one year after the date the registration
would otherwise expire.

Section 152.909 provides that the Secretary of State may remove from its active
records the regidration of a foreign limited ligbility partnership, the registration of which
has (i) been withdrawn or revoked or (ii) expired and not renewed.

Section 152.910(@) provides that a foreign limited liability partnership that
transacts busness in the State of Texas without being registered is subject to
Subchapter B, Chapter 9. Section 152.910(b) provides that a partner of a foreign limited
lidbility partnership is not ligble for a debt or obligation of the partnership solely because
the partnership transacted business in the State of Texas without being registered.

Page 105 of 141



Section 152.911 provides that a document filed under this Subchapter may be
amended by filing with the Secretary of State an application for amendment for
regigration in accordance with Chapter 4. This Section further specifies the information
that must be contained in an application for amendment.

Section 152.912 gpecifies the execution requirements with respect to an
gpplication for amendment.

Section 152913 specifies the requirements for execution of a statement of a
change of registered office or registered agent of aforeign limited ligbility partnership.
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CHAPTER 153. LIMITED PARTNERSHIPS
Subchapter A. Genera Provisons

Section 153.001 provides that the term "other limited partnership provisons'
shdl mean the provisons of Chapters 151 and 154 and of Title 1 to the extent applicable
to limited partnerships. Thisisanew definition.

Section 153.002(a) provides that Chapter 153 and the other limited partnership
provisons shdl be applied and construed to afect its genera purpose to make uniform
the lawv with respect to limited partnerships among states that have smilar laws. Section
153.002(b) provides that the rule that a statute in derogation of the common law is to be
drictly construed does not agpply to Chapter 153 and the other limited partnership
provisons.

Section 153.003 provides that in a case not provided for by Chapter 153 and the
other limited partnership provisions, the applicable provisons of Chapters 152 and 154
governing partnerships that are not limited partnerships and the rules of law and equity
govern.  The provisions of subsections (b) and (c) of Section 153.003 are new and are
daifications necesstated by the new structure of the Code. The definition of "partner”
in Chapter 1 includes limited partners but should not be gpplied to limited partners in
certan provisons. In particular, the provisons of Chapter 152 governing generd
partnerships are generdly inconsgent with the nature of a limited partner, even though
there is no litera conflict with the provisons of Chapter 153. This Section clarifies that
Chapter 152 does not gpply to limited partners if it would be inconsgtent with the nature
and role of alimited partner as contemplated by Chapter 153.

Section 153.004 ligs the provisons of Title 1 that may not be waived or modified
by the patnership agreement or that may be waved or modified only in certan
circumgances. This is a new provision but similar to Section 152.002(b)(9). It has been
added for the same reasons as explained for that section.

Section 153.005 provides that rights granted to a third party may not be waived or

modified in the Partnership Agreement unless the third party consents to the waiver or
modification.

Subchapter B. Supplementa  Provisons Regarding Amendment to Certificate of
Formation

Section 153.051(a) sets forth events the occurrence of which require that the
generd partner file a certificate of amendment not later than the thirtieth day after the
date on which the event occurred. Section 153.051(b) provides that genera partners are
required to properly correct fdse statements in the cetificate of formation, including
those resulting from changed circumstances.

Section 153.052(a) provides that a certificate of information may be amended a
any time for a proper purpose as determined by the genera partners. Section 153.052(b)
provides that a certificae of formation may be amended to date the name, mailing
address and street address of the business or residence of each person winding up the
limted partnership's afars if, after an event requiring winding up of the limited
partnership but before the limited patnership is recondituted or a certificate of
cancellation is filed, (i) the certificate of formation has been amended to reflect the
withdrawa of al genera partners or (ii) a person who is not shown on the certificate of
formation as a genera partner is carying out the winding up of a limited partnership's
affars.  Section 153.052(c) provides that if a certificate of formation is amended under
Section 153.052(b), each person winding up the limited partnership's dfairs shall execute
and file the certificate of amendment. This Section dso provides that a person winding
up the partnership's afars is not subject to the ligblities of generd partner because of
the filing of the certificate of amendment. Section 153.052(d) provides that a genera
partner who is not winding up the limited partnership's affairs is not required to execute
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and file a certificate of amendment as provided by Section 153.052.
Subchapter C. Limited Partners

Section 153.101 provides when a person becomes a limited partner. This Section
aso provides that any person may be a limited partner unless the person lacks capacity
gpart from Chapter 153 and the other limited partnership provisions.

Section 153.102(a) states that, except as provided by Section 153.102(c), a
limited partner is not ligble for the obligations of the a limited partnership unless (i) the
limited partner is also a general partner or (ii) in addition to the exercise of the limited
partner's rights and powers as a limited partner, the limited partner participates in the
control of the business. Section 153.102(b) provides that if a limited partner participates
in the control of the business, the limited partner is only liable to a person who transacts
busness with the limited partnership reasonably believing, based on the limited partner's
conduct, that the limited partner is dso a generd partner. Section 153.102(c) provides
that, except as otherwise provided, a limited partner who knowingly permits its name to
be used in the name of the limited partnership is liable to a creditor who extends credit to
the limited partnership without actua knowledge that the limited partner is not a generd

partner.

Section 153.103 sets forth a lig of activities a limited partner may engage in or
have the right to engage in without being deemed to take part in the control of the
business of the limited partnership.

Section 153.104 provides that the list of activities enumerated in Section 153.103
is non-exclusive.

Section 153.105 provides that Sections 153.102(c) 153.103 and 153.104 do not
cregte rights of limited partners, rather, such rights may be created only by (i) the
certificate of formation, (i) the partnership agreement, (iii) other Sections of Chapter 153
or (iv) other limited partnership provisons.

Section 153.106 sets forth certain protective steps a  person can take who has
made a contribution to a limited partnership and erroneoudy believes is a limited partner
thereof, including filing with the Secretary of State a written Statement in accordance
with Section 153.107.

Section 153.107 sets forth the requirements with respect to a written Statement
filed under Section 153.106(2) and provides that such Statement is effective for one
hundred eighty days.

Section 153.108 sets forth the actions a person must take for protection against
lidbility if an appropriate certificate of formation or certificate of amendment has not
been filed before the expiration of the one hundred eighty day period for a written
Satement.

Section 153.109 imposes lidhility on a contributor to a limited partnership who
erroneoudy beieves he is a limited partner to third parties who ded with the partnership
before such contributor takes any of the steps set forth in Section 153.106, provided (i)
the contributor had knowledge or notice that no certificate had been filed or tha the
certificate inaccurately referred to the contributor as a general partner and (ii) the third
party reasonably believed, based on the contributor's conduct, that the contributor was a
generd partner at the time of the transaction and extended credit to the partnership in
reasonable reliance on the credit of the contributor.

Section 153.110 provides that a limited partner may withdraw from a limited
patnership on the occurrence of an event specified in a written partnership agreement
and in accordance with the partnership agreement.
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Section 153.111 provides that, except as provided in Subchapter C or in the
partnership agreement, on withdrawa a withdrawing limited partner is entitled to receive,
not later than a reasonable time after withdrawal, the fair value of that limited partner's
interest in the limited partnership as of the date of withdrawad.

Section 153.112 provides that a limited patner who receives a wrongful
digribution (i.e., a didribution not permitted under Section 153.210) is not required to
return the didribution unless the limited partner knew that the didribution violated the
prohibition of Section 153.210.

Section 153.113 provides that in the instance of a deceased or incapacitated
limited partner, the rights of the limited partner shdl be conferred on the limited partner's
representative.

Subchapter D. Generd Partners

Section 153.151 sets forth how additiona generd partners may be admitted to a
limited partnership after its formation. This Section further provides that a person may
be agenerd partner unless a person lacks capacity apart from Chapter 153.

Section 153.152 sets forth the generd powers and ligbilities of a generd partner
in a limited partnership. Subsection (a) states that, except as provided in Chapter 153 and
the other limited partnership provisons or in a partnership agreement, a general partner
of a limited partnership (i) has the rights and powers and is subject to the redtrictions of a
partner in a partnership without limited partners and (ii) has the ligbilities of a partner in
a patnership without limited partners to the partnership and to the other partners.
Subsection (b) dtates that, except as provided by Chapter 153 and the other limited
patnership provisons, a generd partner of a limited patnership has the lidbilities of a
partner in a partnership without limited partners to a person other than the partnership
and the other partners.

Section 153.153 sets forth the power and liabilities of the person who is both a
generd partner and alimited partner.

Section 153.154 provides that a generd partner of a limited partnership may make
a contribution to, be dlocated profits and losses of, and receive a distribution as a general
partner, alimited partner, or both.

Section 153.155(a) sets forth a lig of events which constitute events of
withdrawa and provides that a person ceases to be a generd partner upon the occurrence
of an event of withdrawa. Section 153.155(b) provides that a general partner may
withdraw at any time from a limited partnership and cease to be a general partner by
giving written notice to the other partners.

Section 153.156 provides that if an event of withdrawd is attributable to an
insolvency or bankruptcy event enumerated in Section 153.155(a)(4) or (5), the subject
genera partner shdl naotify the other partners of the event not later than the thirtieth day
after the date on which the event occurred.

Section 153.157 provides that unless otherwise st forth in the partnership
agreement, a withdrawa by a generd partner of a partnership for a definite term or a
particular undertaking before the expiration of that term or completion of the undertaking
isabreach of the partnership agreement.

Section 153.158(a) provides that unless otherwise set forth in a written
partnership agreement, if a genera partner ceases to be a generd partner by virtue of the
occurrence of the event of withdrawad, the remaining genera partners, or if there are no
remaining genera partners, a mgjority in interest of the limited partners, may take certain
actions with respect to the withdrawing generd partner, including converting that generd
partner's patnership interest to that of a limited partner. Section 153.158(b) provides
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that until an action described in Section 153.158(a) is taken, the owner of the partnership
interest of the withdravn generd partner has the daus of an assgnee.  Section
153.158(c) provides that if there are no remaning generd partners following the
withdrawa of the general partner, the partnership may be recondtituted in accordance
with Section 153.503.

Section 153.159 provides that if the partners convert a partnership interest under
the drcumstances described in Section 153.158, the limited partnership interest may be
reduced pro rata with dl other partners to provide compensaion, an interest in the
partnership, or both, to areplacement genera partner.

Section 153.160 sets forth the voting rights of a withdrawn generd partner after
an amendment to the cetificate of formation reflecting the genera partner's withdrawal
asagenerd partner isfiled.

Section 153.161 provides that a withdrawn generd partner is not persondly ligble
as a generd partner for partnership debt incurred post-withdrawa unless the applicable
creditor at the time the debt was incurred reasonably believed that the partner remained a
generd partner. This Section further provides when a creditor of the partnership is
deemed to have reason to believe that a partner remains a general partner.

Section 153.162 provides that if a generd partner's withdrawal from a limited
partnership violaes the partnership agreement, the partnership may recover damages
from the withdrawing generd partner for breach of the patnership agreement. This
section further provides that in addition to other remedies, the partnership may effect the
recovery of damages by offseting them againg the amount otherwise didributable to the
withdrawing general partner, reducing the limited partnership interest into which the
withdrawing genera partner'sinterest maybe converted, or both.

Subchapter E. Finances

Section 153.201 provides that the contribution of a limited partner may consst of
a tangible or intangible benefit to the limited partnership or other property of any kind or
nature.

Section 153.202(a) provides that no promise by a limited partner to pay cash or
transfer property to a limited partnership is enforcesble unless set out in a writing signed
by the limited partner. Section 153.202(b) provides that a partner and the partner's
successors are bound to perform the partner's contribution obligetion.  Section 153.202(c)
provides that a partner and the partner's successors are required to contribute cash to the
limted patnership in an amount equa to the vaue of outdanding, unperformed
contribution obligations that are not performed as required. Section 153.202(d) provides
that a partnership agreement may specify consequences that can result from the failure of
a partner to satisfy the partner's financid obligations to the limited partnership.

Section 153.203 provides that, unless otherwise set forth by the partnership
agreement, a partner's obligation to the partnership may not be compromised or released
without the consent of dl of the partners.

Section 153.204 provides that even if the partners compromise or release a
partner's obligation to the partnership, a creditor of the limited partnership who extends
credit, or otherwise acts, in reasonable reliance on that obligation while it is enforcegble
is not precluded from enforcing the partner's obligation.

Section 153.205 provides that a conditiond obligation (which includes a
contribution payable on a discretionary cal of a limited partnership before the time the
cal occurs) of a limited partner may not be enforced by a partnership creditor unless the
condition of the obligation has been satisfied or waived asto or by the limited partner.

Section 153.206 provides that the profits and losses of a limited partnership are to
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be dlocated among the partners in a manner provided by a written partnership
agreement.  If a written partnership agreement does not provide for the alocation of
profits and losses, the profits and losses are to be allocated (i) in accordance with the
current percentage or other interest in the partnership stated in the partnership's records
or (ii) if the dlocation of profits and losses is not provided for in the partnership records,
in proportion to capital accounts.

Section 153.207 provides that, with certain exceptions, a partner who is entitled to
receve a didribution from the partnership has the same datus and is entitled to Al
remedies available to a creditor of the limited partnership.

Section 153.208 sets forth the general rule that the terms of the partnership
agreement govern the sharing of digributions of cash and other assets of the limited
partnership among the partners.  If the partnership agreement, however, fails to sate the
bass for sharing didtributions, this Section provides that distributions be shared in one of
two ways. (i) distributions that are a return of capital are to be shared on the basis of the
agreed vadue of each partner's contributions that have not been returned to the partner and
(i) digributions that are not a return of capital are to be shared in proportion to the
alocation of profits as determined under Section 153.206.

Section 153.209 provides that, with certain exceptions, a partner is entitled to
recave a digribution from a limited partnership to the extent and at the times or on the
occurrence of events specified in the partnership agreement before the partner withdraws
from the partnership and before the winding up of the partnership business.

Section 153.210 provides that a limited partnership may not make a distribution
to a partner if, immediady after the digribution, the limited partnership's total lidhilities
(subject to certain exceptions) exceed the far value of the limited partnership's total
assets.

Subchapter F. Partnership Interests

Section 153.251 provides that a partnership interess may be wholly or partly
assgned. This Section further provides that an assgnment of a partnership interest does
not dissolve a limited partnership, does not entitle the assignee to become, or to exercise
the rights or powers of a partner and entitles the assgnee to be dlocated income, gain,
loss, deduction, credit or smilar items and to receve didributions to which the assignor
was entitled to the extent those items are assigned.

Section 153.252 provides that until an assignee becomes a partner, the assignor
partner continues to be a partner in the partnership. This Section further provides,
however, that on the assgnment by a genera partner of dl the genera partner's rights as
a generd partner, the genera partner's status as a genera partner may be terminated by
the affirmative vote of mgority in interest of the limited partners.

Section 153.253 provides that an assgnee of a partnership interest may become a
limited partner if and to the extent that (i) the partnership agreement provides or (ii) al
partners consent. This Section further provides that an assgnee who becomes a limited
partner, to the extent of the rights and powers assigned, has the rights and powers and is
subject to the ligbilities of alimited partner under a partnership agreement and the Code.

Section 153.254(a@) provides that until an assgnee of a patnership interest
becomes a partner, the assignee does not have liability as a partner solely as a result of
the assgnment. Section 153.254(b) specifies the liability of an assignee who becomes a
limited partner.

Section 153.255 provides that an assignor is not released from ligdility to the
patnership for, among other things its obligation to make agreed upon contributions or
to return wrongfully received didributions, regardless of whether an assgnee of a
partnership interest becomes a limited partner.
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Section 153.256 contain provisons pertaining to the ability of a judgment creditor
of a partner to obtain a charging order agangt such partner's partnership interest and the
rights and remedies available if a partnership interest is so charged.

Section 153.257 provides that Section 153.256 does not deprive a partner of the
benefit of any exemption law gpplicable to that partner's partnership interest.

Subchapter G. Reports, Records and Information

Section 153.301 provides that the Secretary of State may require a domedtic
limited partnership or a foreign limited partnership registered to transact business to file a
report of the type contemplated by Section 153.302 not more than once every four years.

Section 153.302 specifies the contents of the report.

Section 153.303 dtates that the filing fee for the report shall be as provided in
Chapter 4.

Section 153.304 provides that the report must be delivered to the Secretary of
State not later than the thirtieth day after the date on which the notice specified in
Section 153.305 is mailed. This Section diminates the requirements in exiding law that
two (2) copies of the report must be ddlivered.

Section 153.305 provides that the Secretary of State shall send a notice that the
report required under Section 153.301 is due and specifies the contents of the notice.
This Section further provides that the Secretary of State shdl include with the notice a
copy of the report form.

Section 153.306 sets forth the actions the Secretary of State is required to take if
the Secretary of State finds that the report complies with this Subchapter. This Section
aso specifies the effect of filing the report.

Section 153.307 provides that a domestic or foreign limited partnership that fails
to file timdy a report under Section 153.301 forfeits the limited partnership's right to
transact businessin the State of Texas.

Section 153.308 specifies the address at which notice of a forfeiture of a right to
transact business must be mailed.

Section 153.309 gpecifies the effects on a limted partner arisng from its
forfeiture of aright to transact businessin the State of Texas.

Section 153.310 specifies the procedure by which a limited partnership that may

revive its right to transact business in the State of Texas dfter having forfeited such right
under Section 153.307.

Section 153.311 provides that the Secretary of State may cancel the certificate of
formaion of a domedic limited patnership or the regidratiion of a foregn limited
partnership if the limited partnership has forfeited its right to transact busness in the
State of Texas under Section 153.307 and fails to revive that right under Section 153.310.

Section 153.312 sets forth the procedure by which a limited partner may reindate
a certificate of formation or registration which has been canceled as provided by Section
153.311.
Subchapter H. Limited Partnership as Limited Liability Partnership

Section 153.351 sets forth the requirements a limited partnership must comply
with in order to register as alimited liability partnership.
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Section 153.352 provides that for purposes of agpplying the limited liability
partnership provisons contained in Chapter 152 to a limited partnership: (i) an
gpplication to become a limited liability partnership or to withdraw registration must be
sgned by at leest one genera partner, and (ii) other references to a partner mean a
generd partner only.

Section 153.353 provides that if a limited partnership is a limited ligbility
partnership, Section 152.801 applies to a genera partner and to a limited partner who is
ligdble under other provisons of Chapter 153 for the debts or obligations of the limited

partnership.
Subchapter |. Derivative Actions

Section 153.401 sets forth the conditions to a limited partner bringing an action
derivetively for alimited partnership.

Section 153.402 provides that the plaintiff in a derivative action must be a limited
patner a the time of bringing suit and either (i) must have been a limited partner at the
time of the transaction that is the subject of the action, or (ii) the person's status as a
limited partner must have arisen by operation of law or under the terms of the partnership
agreement from a person who was alimited partner at the time of the transaction.

Section 153.403 provides that in a derivative action, the plaintiff must plead
efforts to have the genera partner sue or reasons for not making the effort.

Section 153.404 provides that in a derivative action, the court has the discretion to
require the plaintiff to give security for the defendant's expected expenses of defense.

Section 153.405 states that if a derivative action is successful or anything is
received by the plantff as a result of a judgment, compromise or settlement, the court
may award the plantiff reasonable attorney's fees and expenses and direct the plaintiff to
remit to parties identified by the court the remainder of the proceeds received by the
plantiff.

Subchapter J. Cancdllation of Certificate of Formation

Section 153.451 provides that a limited partnership shdl cancd its certificate of
formation by filing a cetification of cancdlaion with the Secretay of Sae in
accordance with Chapter 4: (i) on the completion of the winding up of the partnership
business, (i) when there are no limited partners, or (iii) subject to certain exceptions,
upon a merger or conversion as provided by Chapter 10. Subchapter (c) provides that all
remaning partners, or another group or percentage of partners specified in the
partnership agreement, must agree to reingate and continue the business of the limited
partnership under Section 11.202.

Section 153.452 sats forth the items of information that must be included in a
cartificate of cancdlation.

Subchapter K. Supplementary Winding Up and Termination Provisons

Section 153.501 sets forth certain circumstances whereby the limited partnership
may cancel or revoke an event requiring a winding up and the partners may continue the
busness of the limited partnership. All remaning partners, or another group or
percentage of partners specified by the partnership agreement, must agree to revoke a
voluntary decison to wind up and continue the business of the limited partnership under
Section 11.151.

Section 153.502 provides that the winding up of the partnership's affairs shall be

accomplished by dther the generd partners who have not wrongfully dissolved the
limited partnership or, in the absence of such general partners, the limited partners or a
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person chosen by the limited partners. On application by or for a partner, a court, on
cause shown, may wind up a limited partnership, gppoint a liquidator and make other
orders and inquiries as required.

Section 153503 provides that a person winding up the limited partnership's
business may take the action specified in Sections 11.052 and 11.053.

Section 153.504 sets forth the priority for dispostion of partnership assets in the
course of winding up.

Subchapter L. Miscdlaneous Provisons

Section 153551 gpecifies the records that a domedtic limited partnership is
required to maintain.

Section 153.552 provides that on written request stating a proper purpose, a
partner or an assignee of a partnership interest may examine and copy, in person or
through a representative, records required to be kept under Section 153.551 and other
information regarding the busness, dafars and finandd condition of the limited
partnership as is just and reasonable for the person to examine and copy. This Section
adso contains other provisons relaing to the examination and copying of such records
and other information.

Section 153.553 specifies the person or persons who must execute each certificate
required by the Code to be filed by a limited partnership with the Secretary of State.  This
Section also provides that such certificates are executed subject to penalties for perjury
for inaccuracies.

Section 153.554 provides that if a person fals or refuses to execute a certificate as
required by Chapter 153 or to execute a partnership agreement, another person adversely
affected by the failure or refusd may petition the court to direct the execution or filing of
the certificate or the execution of the partnership agreement, as appropriate.

Section 153.555 provides that the transfers enumerated in such Section are not
prohibited under the Section 6.12(a) of the Texas Racing Act.
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CHAPTER 154. PROVISIONS APPLICABLE TO BOTH
GENERAL AND LIMITED PARTNERSHIPS

Subchapter A. Partnership Interests

Section 154.001(a) provides that a partner's partnership interest is persona
property for dl purposes. Section 154.001(b) provides that partner's partnership interest
may be community property under applicable law. Section 154.001(c) provides that a
partner is not a co-owner of partnership property.

Section 154.002 provides that a partner does not have an interest that can be
transferred, voluntarily or involuntarily, in partnership property.

Subchapter B. Partnership Agreement

Section 154.101 provides that a written partnership agreement may establish or
provide for the future creation of additional classes or groups of one or more partners
that have certain express rdaive rights, powers and duties. The future creation of
additional classes or groups may be expressed in a partnership agreement or at the time
of creation of a class or group. The rights, powers or duties of a class or group of
partners may be senior to those partners of an exigting class or group.

Section 154.102 provides that a written partnership agreement that accords

partners voting rights may contain provisons relating to procedura matters in respect of
the exercise of such voting rights.

Section 154.103 provides that prompt notice of the taking of an action by fewer
than dl of the partners without a meging mugt be gven to the partners who did not
consent to the action in writing.

Subchapter C. Partnership Transactions and Relationships

Section 154.201 provides that, except as otherwise provided by the partnership
agreement, a partner may lend money to and transact other business with a partnership
and, subject to other gpplicable law, such partner has the same rights and obligations with
respect to those matters as a person who is not a partner.

Section 154.202 provides that the reationships between a partnership and its
creditors are not affected by the withdrawal of a partner or addition of anew partner.

Section 154.203 pertains to distributions in kind and provides that, except as
provided by the patnership agreement: (i) a partner, regardiess of the nature of the
partner's contribution, is not entitted to demand or receive from a partnership a
digtribution in any form other than cash and (ii) a partner may not be compelled to accept
a disproportionate distribution of an asset in kind from a partnership to the extent that the
percentage portion of assets distributed to the partner exceeds the percentage of those
assets that equas the percentage in which the patner shares in didributions from the

partnership.
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TITLES. BUSINESSTRUSTS
CHAPTER 200. REAL ESTATE INVESTMENT TRUSTS
Subchepter A. Generd Provisons
Subchapter A contains generd provisions relating to Chapter 200.

Section 200.001 sets forth the definition of "red estate invesment trust" for
purposes of this chapter.

Section 200.002 incorporates the law of for-profit corporations to the extent
Chapter 200 or Title 1 has no provison governing an issue. An unincorporated trust that
isnot ared edtate investment trust is considered to be an unincorporated association.

Section 200.003 states that Chapter 200 controls over conflicting provisons in
Chapters 20 and 21 governing for-profit corporations.

Section 200.004 dtates that lack of capacity of a red estate investment trust is not
a defense at law or in equity and the act or trandfer of property by a red edtate investment
trust is not invaid by the act or transfer was beyond the scope of the purpose for the trust
or incondglent with a limitation on authority of an officer or trus manager. However, a
shareholder may enjoin the act or transfer of property and the red edtate investment trust
has an action againg the officer or trust manager who exceeds authority. If the court
enjoins the performance of a contract, the other party may recover resulting damages
from the red estate investment trust.

Section 200.005 authorizes a red edtate investment trust to engage in activities

mandated or authorized by the Internd Revenue Code and related regulations, subject to
limitations in the trust cetificate of formetion, the Code or another law of the State of
Texas.

Section 200.006 permits a filing instrument to be sgned by an officer of the red
edtate investment trust.

Subchapter B. Formation and Governing Documents

Subchapter B contains provisons reaing to the formation of a red edae
invesment trust and its governing documents and organization. The requirement that a
red edate investment trust have $1,000 of minimum capitd has been deeted as
outmoded and unnecessary. A $1,000 minimum capitdization in today's terms does not
provide anyone any comfort as to adequate capitdization. This change mirrors a change
in the for-profit corporation provisons in Title 2. The $1,000 minimum capitd
provisions are currently found in TREITA Sections 3.10(A)(9) and 15.10(A)(3).

Section 200.051 specifies that a declaration of trust is the certificate of formation
of ared edtate investment trugt.

Section 200.052 provides that a shareholder of a real estate investment trust does
not have avested property right resulting from the certificate of formation.

Section 200.053 gpecifies that the trust managers must adopt a resolution stating
the proposed amendment in order to adopt an amendment to the certificate of formation
and follow the procedures specified in Sections 200.053 through 200.057. An
amendment may be contained in arestated certificate of formation.

Section 200.054 provides that the trust managers may amend the certificate of
formation if the red edtate investment trust has no outstanding shares.

Section 200.055 specifies that the resolution adopted by the trust managers must
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direct that the proposed amendment be submitted to a vote of shareholders a a meeting if
the redl estate investment trust has any outstanding shares.

Section 200.056 specifies the procedures for notice of and meeting of
shareholders to consder a proposed amendment to the certificate of formation. The
proposed amendment must be adopted by the dfirmative vote of shareholders required
by Section 200.262.

Section 200.057 specifies the procedures for adopting a restated certificate of
formaion. Shareholder approva is not required if no amendment is effected. The
section specified whether an officer or the trus managers must sgn the restated
certificate of formation.

Section 200.058 requires the trust managers to adopt initid bylaws which regulate
and manage the dfars of the real estate investment trust in a manner consstent with law
and the cetificate of formation. The bylaws may be amended or repedled and new
bylaws adopted by the trust managers unless the certificate of formation or Chapter 200
reserves the power to the shareholders or unless the shareholders expressly provide that
the trust managers may not amend repeal or readopt a bylaw that has been amended,
repealed or adopted by the shareholders.

Section 200.059 states that the shareholders may amend, repeal or adopt bylaws
unless the certificate of formation or bylaw adopted by the shareholders provides
otherwise.

Section 200.060 requires the initid trus managers to hold an organization
meeting and specifies the notice and cal requirements for the meeting.

Subchapter C. Shares

Subchapter C contains provisons reating to the shares issued by a real estate
investment trugt.

Section 200.101 states that the number of shares that a real estate investment trust
may issue must be stated in the certificate of formation.

Section 200.102 provides that a read estate invesment trust cetificate of
formation may create classes of shares with specified preferences, rights, redtrictions and
qudlifications congstent with law.

Section 200.103 authorizes the trust managers to classfy or reclassfy unissued
shares by sdting or changing ther preferences, rights, voting powers, redtrictions,
limitaions as to dividends, qudifications or terms or conditions of redemption, if
authorized by the cetificate of formation. A datement of designation containing a
description of the shares must be filed with the county clerk of the county of the principal
place of business of the red estate investment trust.

Section 200.104 specifies that shares may not be issued until the consideration
has been pad to the real estate investment trust or its wholly-owned subsidiary. A
shareholder becomes entitled to the shares when the consideration is paid.

Section 200.105 specifies the types of consderation for which shares with or
without par vaue may be issued. This Section expands the kind of property that can
serve as congderation for stock to conform to the corporate law.

Section 200.106 specifies that the consideration for the issuance of shares must be
determined by the trust managers.

Section 200.107 states that the consideration for the issuance of shares with par
vaue mus a least equd the par vaue.
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Section 200.108 dates that, in the absence of fraud in the transaction, the
judgment of the trust managers or shareholders, as appropriate, is conclusive in
determining the vaue of the consideration recelved for the shares.

Section 200.109 limits the personad ligbility of an assignee or transferee of shares
or a subscription for shares who acted in good faith and without knowledge that the full
consideration for the shares or subscription had not been paid.

Section 200.110 specifies how a real estate investment trust accepts a subscription
and specifies that a preformation subscription is irrevocable for six months unless the
subscription provides for a longer or shorter period or al of the other subscribers agree
that the subscription may be revoked. A post formation written subscription is a contract
between the subscriber and the red estate investment trust. The provisons of TREITA
Section 7.10 rdding to subscriptions for shares were based on the smilar provisons of
TBCA Art. 214. These provisons have become antiquated and are rarely invoked.
Sections 200.110-200.112 contain revised provisons that modernize the law rdating to
subscriptions, are based primarily on the subscription provisons contained in the Revised
Model Busness Corporation Act and are intended to pardld smilar revisons to the
subscription provisons in Chapter 21.

Section 200.111 provides that the real edtate investment trus may determine
payment terms of a preformation subscription unless the terms are specified in the
subscription. The red edate invesment trus must make uniform cdls on the
subscription and may collect the subscription like any other debt. Defaulting subscribers
forfeit amounts previoudy paid on the subscription.

Section 200.112 specifies that written commitments to act in a specified manner
with respect to shares after thelr acquidtion are binding. The commitment conditutes a
contract between the shareholder and the real estate investment trust.

Subchapter D. Shareholder Rights and Redtrictions

Subchapter D sets forth provisons reating to the rights of shareholders,
regtrictions on transfers of shares and ownership of shares.

Section 200.151 dates that a real estate investment trust may consider, subject to
the Code and Chapter 8, Busness & Commerce Code, that the person registered as the
owner of ashareinthe share transfer records as the owner of that share.

Section 200.152 provides that a shareholder does not have a preemptive right to
acquire securities of the red edtate investment trust unless specificdly provided by the
certificate of formation.

Section 200.153 specifies that shares and other securities of a red edate
invesment trust are personal property and transferable in accordance with Chapter 8 of
the Business & Commerce Code except as otherwise provided by the Code.

Section 200.154 provides that a security of a red edtate investment trust may have
its transfer restricted by the cetificate of formation, bylaws or a written agreement. If
the rea edtate invesment trugt is a party to the agreement, a copy of the agreement must
be made avaldble for examinaion by interested shareholders at the principa place of
busness to interested shareholders.  The redtriction is not binding on previoudy issued
securities unless their holders voted in favor of the redriction or entered into the
retrictive agreement.

Section 200.155 specifies the requirements for the validity of a transfer restriction
on a security of ared estate investment trust.

Section 200.156 authorizes a rea edtate investment trust to file with the county
clerk of the county of the principa place of business of the real estate investment trust a
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copy of a bylaw or agreement that redtricts the securities of the trust. The securities must
state the fact of the filing if required by Section 3.202. The trust may aso make the
agreement redricting the transfer part of the certificate of formation by complying with
this Code or amending the certificate of formation. The contents of the certificate of
amendment are specified by this section.

Section 200.157 provides that a trandfer redriction is specificaly enforcegble
agang the holder or a successor or transferee of the holder if the redtriction is reasonable
and noted congpicuoudy on the certificate representing the security, or with respect to
uncertificated securities, noted in the notice sent with respect to the security under
Section 3.205. Otherwise the redriction is ineffective againg a transferee for vaue
without actua knowledge of the restriction's existence.

Section 200.158 provides that the rea estate invesment trust may transfer shares
and pay didributions to a surviving joint owner when two or more persons are registered
as joint owners of the shares and one owner dies. This recording and didribution may
not be made after receipt of a written notice that a party other than the surviving joint
owner is daming an interest in the shares or didribution. Any cause of action exiging in
favor of an owner of an interest in the shares or didtribution against the surviving owner
is not affected by the trust's discharge.

Section 200.159 provides that a red estate investment trust or its officer, trust
manager, employee or agent may not be held liable for consdering a registered owner to
be the owner of a share for a purpose described by Section 200.151.

Section 200.160 provides that a real estate investment trust that transfers shares or

makes a digtribution to a surviving joint owner under Section 200.158 before receiving a
written dam is discharged from ligbility.

Section 200.161 specifies that a holder of shares, an owner of any beneficial
interests in shares or a subscriber for shares, or any of ther afiliaes, may not be hed
lidhle to the real estate investment trust or its obligees for certain obligations in certain
crcumgances. The circumstances include a failure of the red edtate investment trust to
observe any corporate formality, on an dter ego theory or on the bass of actud or
condructive fraud. The liability is not prevented or limited where the person perpetrated
an actua fraud on the obligee primarily for the direct persona benefit of the person.

Section 200.162 provides that the limitetion on ligbility in Section 200.161 is
exclusive and preempits liability imposed under common law or otherwise.

Section 200.163 excludes from the limitations contained in Sections 200.161 and
200.162 obligations that are expressly assumed or guaranteed or for which the person is
otherwise liable under the Code or other applicable statute.

Section 200.164 specifies that a pledgee of shares is not persondly ligble as a
shareholder. Likewise, an executor, administrator, conservator, guardian, trustee,
assignee for the benefit of creditors or recever is not persondly liable, dthough the
estate and funds administered by such person may beliable.

Subchapter E. Digtributions and Share Dividends

Subchapter E contains provisons govening distributions and share distributions
by red edtate investment trudts.

Section 200.201 provides that the trust managers may authorize a digtribution and
the read estate invesment trus may make a distribution subject to Section 200.202 and
any redriction in the certificate of formation.

Section 200.202 prohibits a rea estate invesment trust from making a
digribution if the trust would be insolvent after the distribution or the didtribution is more

Page 119 of 141



than the surplus of the trust. However, a red edtate investment trust may purchase or
redeem its own shares under specified circumstances.

Section 200.203 provides that debt arising as a result of declaration of a
digtribution is genera, unsecured debt unless subordinated or secured by agreement.

Section 200.204 permits the trust managers to create a reserve out of the surplus
or desgnate or dlocate part of the real estate invetment trust surplus for a proper
purpose.

Section 200.205 authorizes trust managers to make share dividends subject to
Section 200.206 and any redirictionsin the certificate of formation.

Section 200.206 prohibits a red edate investment trust from meking a share
dividend if its surplus is less than the amount required by Section 200.208 to be
transferred to stated capitd. A share dividend of one class may not be made on shares of
another class unless the cetificate of formation provides for the dividend or the share
dividend is authorized by the shares of the shareholders in the class being dividended.

Section 200.207 dtates that a share dividend is issued at the par vaue of the shares
while no par vdue shares are issued at the vaue set by the trust managers when the share
dividend is authorized.

Section 200.208 requires a surplus of not less than the aggregate par vadue of the
shares issued in a share dividend to be transferred to stated capitd. The amount of
aurplus transferred to stated capital with respect to no par value shares is determined by
the trust managers.

Section 200.209 permits the trust managers to determine the solvency of the rea
estate invesment trust and its net assets, stated capital or surplus to be based on certain
financid dsatements, financid information, projections, fair vduations or any
combingtion of the foregoing.

Section 200.210 requires the determination of the solvency of the real estate
invesment trust or its surplus to be made on the date the distribution or share dividend is
authorized by the trust managers if it is made not laer than 120 days after the
authorization date or on a date desgnated by the trust managers if a digribution or share
dividend is made more than 120 days after the authorization and the date designated by
the trust managers is not later than the 121st day before the date the distribution or share
dividend is made. In addition, if neither of the foregoing apply, the determination is
made on the date the distribution or share dividend is made if it is made more than 120
days after the authorization date. With respect to a debt, deferred payment obligation or
contract to acquire any of its own shares, the date is the date the debt or obligation is
incurred or the contract is made or takes effect, or on the date the shares are acquired.

Section 200.211 authorizes the trust managers to it the shares of a class of the
red estate investment trust without increasing the stated capita of the trugt.

Subchapter F. Shareholder Meetings, Voting and Quorum

Subchapter F contains provisons governing a shareholder mesting, voting by
shareholders and the quorum required for a meeting.

Section 200.251 requires an annua meting of shareholders to be hdd at the time
stated in or set in accordance with the bylaws of the trust. If the meeting is not held, a
shareholder may request an officer or trust manager that the meeting be hdd within a
reasonable time, and if it is not caled within 60 days, any shareholder may bring suit to
compel the medting to be hed. The falure to hold a meeting does not effect a winding
up or termination of the real estate investment trust. Each shareholder has an interest
sufficient to indtitute alega proceeding to compe amesting.
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Section 200.252 authorizes a trust manager, an officer or any other person
authorized by the certificate of formation or bylaws and the holders of at least 10% of all
the shares entitled to vote a the meeting to cal a special meeting of shareholders. The
10% shareholder requirement may be increased or decreased by the certificate of
formation but may not exceed 50% of the shares entitled to vote.

Section 200.253 requires a written notice be given to shareholders entitled to vote
a the meeting not later than 10 days and not earlier than 60 days before the date of the
medting. The notice must be given in person or by mail or at the direction of the person
cdling the meding. The notice of a specid meeting must date the purpose of the
mesting.

Section 200.254 requires the share trandfer records to be dosed in accordance
with Section 6.101 at least 10 days immediately preceding the date of ameeting.

Section 200.255 requires the record date for the meeting to be not more than 10
days dafter the date on which the trust managers adopt the resolution setting the record
date.

Section 200.256 states that the record date must be at least 10 days before the date
on which the particular action requiring the determination of shareholdersisto be taken.

Section 200.257 specifies tha a quorum for a shareholders medting is the
mgority of the shares entitted to vote a a meding. The cetificate of formation may
provide for a different quorum of shareholders dthough the quorum may not be less than
onethird of the shares entitled to vote. The shareholders present a a meeting may
conduct busness untl the medting is adjourned, and a subsequent withdrawa of a
shareholder does not negate the quorum. The shareholders & a meeting where a quorum
is not present may adjourn the meeting until alater time.

Section 200.258 gpecifies that unless the certificate of formation or bylaws
require otherwise, trust managers must be elected by two-thirds of the votes cast by the
holders of shares entitled to vote in the eection of trust managers at a meseting a which a
qguorum is present. The cetificate or bylaws may provide for the vote of a different
portion of the shares so long as it is not less than a mgority of the shares. Votes for trust
managers are based on the number of shares owned by a shareholder unless cumulaive
voting is authorized in accordance with Section 200.259.

Section 200.259 authorizes cumulaive voting for trus managers through a
provison in the certificate of formation of a red edate investment trust. A shareholder
who intends to cumulate votes must give prior written notice of that intention to the trust
managers.

Section 200.260 provides that generdly a matter other than the dection of trust
managers or for which a specified portion of the shares is required by this code must be
approved by the afirmative vote of the holders of a mgority of the shares entitled to vote
and voting for, againgt or expresdy abstaining on the matter a a shareholders meeting a
which a quorum is present. The bylaws or certificate of formation of a red edate
invesment trust may provide that a matter other than the eection of trust managers or for
which a specified vote is required by this code may provide that the approval by
shareholders is a specified portion but not less than a mgority of the shares entitled to
vote on the matter.

Section 200.261 defines a "fundamentd action” to mean an amendment of a
certificate of formation, a voluntary winding up, a revocation of a voluntary winding up,
a cancdlaion of an event requiring winding up or a rendatement. Approval by the
shareholders of a fundamentad action requires the dfirmative vote of the holders of
two-thirds of the outstanding shares entitled to vote on the fundamentad action. In
addition, the afirmaive vote of the holders of two-thirds of the outstanding shares of
each class or series entitled to vote as a class or series on the action is required.
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Subsection (d) specifies what amendments to the certificate of formation require separate
voting by a class or series of shares.  Subsections (€) and (f) specify certain
circumstances in which a separate vote of the holders of aseriesis not required.

Section 200.262 permits the certificate of formation to require the affirmative
vote of the holders of a specified portion, but not less than a mgority of the shares
entitled to vote on a matter for which a specified vote is required by this title or Title 1.
This result also applies to separate votes by class. These provisons may not be amended
without the daffirmaive vote of the same gpecified portion of the holders of the
outstanding shares entitled to vote.

Section 200.263 states that each share has one vote unless otherwise provided by
the certificate of formation or this Code.

Section 200.264 permits a shareholder to vote by written proxy. A telegram,
tdex, cablegram, or other form of dectronic transmisson, including teephonic
trangmisson, or a photographic, photodtatic, facsmile or smilar reproduction of a
writing is consgdered an execution in writing for this purpose. An éectronic transmisson
must contain or be accompanied by information from which it can be determined that the
transmission was authorized.

Section 200.265 specifies that a proxy is not vaid after 11 months after execution
unless otherwise provided by the proxy.

Section 200.266 provides that proxies are revocable unless the proxy
conspicuoudy Statesthat it isirrevocable and is aproxy coupled with an interest.

Section 200.267 dates that an irrevocable proxy is specificaly enforcesble
againg successors or transferees of the holder if the proxy is noted conspicuoudy on the
share cetificate or the proxy is contained in the notice sent to the holder of uncertificated
shares under Section 3.205. Otherwise, the proxy is ineffective againg a transfer for
vaue without actua knowledge of the proxy's existence at the time of transfer or against
a subsequent transferee, regardless of whether the trandfer is for vaue. The proxy is
specificdly enforcesble againg a person who is not a transferee for vdue from the time
the person acquires actud knowledge of the existence of the irrevocable proxy.

Section 200.268 dlows a real edtate investment trust to establish procedures in its
bylawvs for determining the vdidity of proxies and whether shares hdd of record by
nominees are represented at a meeting.

Subchapter G. Trust Managers
Subchapter G contains provisions regarding the trust managers.

Section 200.301 vests in the trust managers the powers necessary or appropriate
to effectuate the redl estate investment trusts purposes and to manage the trust estate.

Section 200.302 requires the certificate of formation of the red edtate invesment

trust to contan the name of each trust manager. The selection of a successor trust
manager is consdered to be an amendment to the certificate of formation.

Section 200.303 requires a trust manager to be an individud but need not be a
resdent of this state or a shareholder. The certificate of formation or bylaws may
prescribe other quaifications for trust managers.

Section 200.304 requires the cetificate of formation to st the number
condituting the initid trust managers. Theredfter, the certificate of formation or bylaws
mugt set ether the number of trust managers or provide for the manner in which the
number is determined. Provisons regarding increases or decreases in the number may be
contained in the certificate of formation or bylaws.
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Section 200.305 ettitles trust managers or officers to receive compensation set by
or in the manner provided in the certificate of formation or bylaws or as determined by
the trust managers, in the absence of such provison.

Section 200.306 dates that a trust manager serves until the trust manager's
successor is dected and may succeed himself or hersdf in office.

Section 200.307 dlows the board of trust managers to be divided into two or three
classes of the same or dmilar number of trust managers in each class. The terms of
office of the trus managers in each class are staggered at successve annua medtings.
Other requirements regarding the staggered classes of trust managers are set forth in this
section.

Section 200.308 authorizes the remaining trust managers, even if less than a
quorum, to fill a vacancy occurring in the office of a trust manager. The certificate of
formation or bylaws may provide other procedures for filling vacancies.

Section 200.309 permits regular meetings to be hdd with our without notice but
requires notices for specia mesetings of trust managers. The notice need not specify the
business purpose of the meeting unless required by the bylaws.

Section 200.310 requires the magority of the number of trust managers to
conditute a quorum unless the cetificate of formation or bylaws requires a grester
number.

Section 200.311 authorizes the certificate of formation and bylaws to permit trust
managers to establish committees of trus managers. The committees have the authority
provided by the resolution desgnating the committee or the certificate of formation and
bylaws. The committee may not have certain powers of the trus managers, athough the
committee may authorize a didribution or the issuance of shares if authorized in the
resolution designating the committee, the certificate of formation or the bylaws.

Section 200.312 makes a trus manager jointly and severdly liable to the red
estate investment trust for the value of distributed assets which are distributed during the
liquidation of the red edae investment trust without payment and discharge or the
making of adequate provisons for the payment of al debts and other obligations of the
trus. Trust managers who vote for or assent to the making of a loan to another trust
manager or officer of the trust or the making of a loan secured by shares of the trust is
jointly and severdly lidble to the trugt for the loan amount until the loan is repaid. Trust
managers acting in good fath and with ordinary care are excused from ligbility for
digributed assets if they relied on certain information and considered the assets of the
trust to be valued at least at book vaue.

Section 200.313 prohibits actions brought under Section 200.312 againgt trust
managers after the second anniversary of the date of the aleged act giving rise to the
lighility.

Section 200.314 specifies that a trus manager may not be held ligble to the trust
for an act, omisson, loss, damage or expense arisng from the trust manager's duties
except for willful misfeasance, willful mafeasance or gross negligence.

Section 200.315 entitles a trust manager to receive contribution from each of the
other trust managers who are liable with respect to the clam.

Section 200.316 authorizes an officer to exercise dl of the powers of a trust

manager unless action by a trust manager is specified by this Code or another applicable
law. Deegaion of authority to an officer does not relieve a tru manager of

responsbility imposed by law.

Section 200.317 provides that contracts or transactions between a rea estate
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investment trust and an interested manager or officer are valid notwithstanding the trust
manager's vote or participation in the meeting at which the contract is authorized if one
of severa approvas is obtained. The language has been revised to mirror the counterpart
language in the for-profit corporation provisons of Title 2. The language dso pardlds
revisons to TBCA Artide 2.35-1 effected by the 1997 Texas Legidature to clarify
certain ambiguities that had arisen out of recent Delaware case law. These ambiguities
are amilarly resolved in the revised language of Code Section 200.351.

Subchapter H. Investments

Subchapter H contains provisons relaing to investments of the trust estate by
trust managers or officers.

Section 200.351 gives the trust managers and officers complete discretion with
respect to the invesment of the trust estate unless the invesment is contrary to this
subchapter, the Interna Revenue Code or regulations under the Internal Revenue Code
relating to or governing red estate investment trusts.

Subchapter |. Fundamenta Business Transactions

Subchapter | contans provisons governing mergers, conversons, share
exchanges and sdles of dl or substantidly al of the red estate investment trust's assets.

Section 200401 contains definitions of the terms shares, voting shares,
participating shares and sde of al or substantidly dl of the assets.

Section 200.402 contains the procedures for agpproval of a plan of merger by the
trus managers and shareholders of the red edate investment trust. Except as provided
by this subchapter or Chapter 10, the plan of merger must be submitted to the
shareholders for approvad.

Section 200.403 specifies the procedures for gpprova of a plan of converson by
the trus managers and shareholders. The shareholders must approve a plan of
conversion.

Section 200.404 specifies the procedures for approva of an interest exchange by
the trus managers and shareholders. The plan of exchange must be submitted to
shareholders for approvad.

Section 200.405 gpecifies that the sde of dl or subgtantidly al of the assets of
real estate invetment trusts requires the approva of the shareholders. Procedures for
approva by the shareholders and trust manegers of a sde of dl or subgantidly dl the
asts of the red edtate investment trusts are contained in this section.

Section 200.406 specifies the requirements for a notice to the shareholders of the
meding a which a fundamental busness transaction is to be congdered. A
"fundamental business transaction” is defined in the Code to be a merger, interest
exchange, converson or sde of dl or substantidly al of the assets of the entity.

Section 200.407 generdly requires the vote of the holders of at least two-thirds of
the outstanding shares entitled to vote for approva of a fundamental business transaction.
The certificate of formation or bylavs may specify a different portion of the shares in
accordance with Section 200.261. The affirmative vote of at least two-thirds of the
outstanding shares of each class or series of shares entitled to vote on the fundamental
business transaction as aclass or seriesis aso required.

Section 200.408 states when a separate vote by a class or series of shares is

required for approva of a plan of merger, plan of conversion or plan of exchange or sde
of al or subgtantidly dl of the shares of ared estate investment trust.
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Section 200.409 specifies that approval by the shareholders of a red edtate
invesment trust is not required if certain conditions are met, induding the number of
shares issued by the trust pursuant to the merger does not exceed 20% of the total number
outstanding prior to the merger. Mergers effected under Section 10.005 or 10.006 do not
require the approva of the shareholders.

Section 200.410 specifies that a shareholder of a domedtic red edtate invesment
trust has the rights of dissent and appraisal under Subchapter H, Chapter 10, with respect
to afundamental business transaction.

Subchapter J. Supplementa Winding Up and Termination Provisions

Subchapter J contains supplemental provisons relating to the winding up and
termination of a red edtate investment trust. The Code omits the unnecessary provison
requiring withdrawa of an assumed name certificate found in existing law because the
assumed name dtatute in the Texas Business & Commerce Code would require the same
result.

Section 200.451 specifies that a red edtate investment trust must approve a
voluntary winding up by the affirmative vote of shareholders set forth in Section
200.262.

Section 200452 specifies that a real edtate investment trust may reindate its

exigence, cancel an event requiring winding up or revoke a voluntary decision to wind
up by the affirmative vote of the shareholdersin accordance with Section 200.262.

Section 200.453 provides that the trust managers must manage the winding up of
the business or affairs of the real estate investment trust.

Subchapter K. Miscdlaneous Provisons

Subchapter K contains miscelaneous provisons rdding to real estate investment
trugts.

Section 200.501 specifies that a shareholder of record for at least six months or a
shareholder of at least 5% of the outstanding shares may examine and copy the books and
records of the rea edate invetment trus. A court may also order production for
examination by the shareholder of such books and records.

Section 200.502 provides that shareholders need not join in any sde, lease,
mortgage or other disposition of the assets of the real estate investment trugt.

Section 200.503 provides that the provisons of this chapter are subject to the

provisons of the Interna Revenue Code and the regulaions promulgated thereunder with
respect to real estate investment trusts who are attempting to qualify as red edate
investment trusts under the Internal Revenue Code.
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TITLE6. ASSOCIATIONS
CHAPTER 251. COOPERATIVE ASSOCIATIONS
Subchepter A. Generd Provisons

Subchapter A contains genera provisons relating to definitions, the agpplicability
of nonprofit corporation provisons, and exemptions from this Title. Chapter 251 omits
the requirement of exiding law that a cooperative association be formed only by
specified groups or persons. This requirement in CAA Artice 50.01 Section 4 has
become outmoded.

Section 251.001 contans definitions for cooperative bass, invesed capital,
invetment dividend, membership capitd, net savings, patronage dividend, and savings
returns.

Section 251.002 provides that vaious provisons govening nonprofit
corporations apply to cooperative associations.

Section 251.003 exempts various corporations and associations from the
provisons of this chapter. This Section clarifies that Chapter 251 does not apply to a
corporation or association organized on a cooperative bass under another statute.

Subchapter B. Formation

Subchepter B contains provisons reating to the formation of a cooperative
asociation induding holding the organizationa meeting, amending the certification of
formation, and adopting bylaws.

Section 251.051 requires that a cooperative association hold an organizationa
meeting after a certificate of formation isfiled.

Section 251.052 provides the manner by which the certificate of formation may

be amended. This Section omits for cooperative associations the outmoded requirement
that the adoption of the amendment must be verified by the officers currently required by
the CAA.

Section 251.053 dates that the bylaws may be adopted, amended or repedled by
maority of the cooperative association's members voting unless the certificate of
formation requires a grester mgority. This section aso sets out the various types of
information that the bylaws may contain.

Subchapter C. Management

Subchepter C contains generd provisons relating to directors, officers, and
referendums.

Section 251.101 states that a cooperative association is generdly managed by a
board of directors in accordance with Chapter 22. However, the board must contain at
least 5 directors who cannot serve for more than 3 years. Additionaly, the bylaws may
apportion the number of directors among the units and provide for the eection of the
directors by respective units to which the directors are gpportioned.

Section 251.102 provides that the directors must annualy elect a president, one or
more Vice presidents, a secretary and treasurer or a secretary/treasurer.

Section 251.103 states that the certificate of formation and bylaws can set forth
the process of officer or director removd. If slent, a director or officer may be removed
for cause by a mgority vote of the members voting. Vacancies on the board of directors
caused by remova are filled in the manner that the bylaws establish for the eection of
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directors. This Section differs from exiding law by authorizing provisons in governing
documents permitting the removal of directors.

Section 251.104 provides that the certificate of formation or the bylaws may
provide for a referendum on any action requested by at least 10% of the members or by at
least a mgority of the directors. If a referendum is authorized, the propostion being
voted on must be submitted to the members within a specified time. Referendums cannot
adversdly affect the rights of third parties that have dready vested.

Subchapter D. Membership

Subchepter D contains general provisons rdating to the digibility, admisson,
expulson, and liability of members.

Section 251.151 dates that a person must meet the qudifications for digibility
dated in the certificate of formation or the bylaws prior to becoming a member.

Section 251.152 enables a member to be expedled by the vote of a mgjority of the
members voting a a meeting. The member in question must be given notice of the
charges and is entitled to be heard at the meding. Upon expulsion, the directors must
purchase the member's holdings at par value if the purchase does not jeopardize the
cooperative association's solvency.

Section 251.153 sates that a person is a subscriber of the cooperative association
if he is digible for membership and legdly obligated to purchase a share or membership.
The certificate of formaion or the bylaws may establish conditions under which voting
rights or other membership rights are granted.

Section 251.154 limits a member or subscriber's liability for a debt of the
cooperative association. However, a subscriber is liable for any unpaid amount on his
membership cetificate, and a subscriber who assgns his interests is liable with the
assgnee until the certificates are fully paid.

Subchapter E. Shares

Subchapter E contains general provisons relating to share and membership
certificates.

Section 251.201 prevents a cooperdtive association from isuing certificates urtil
any par vaue has been pad in ful. Additionaly, the certificates for membership capital
must contain various statements relating to the regtrictions on trandferability.

Section 251.202 requires a member who withdraws to offer his certificates to the
board of directors. The directors have 90 days to purchase the certificates. An investor
owning investor's certificaes must conform with the guiddines in the association's
bylaws governing the conveyance of such certificates. If an investor fails to comply with
the bylaws, the cooperative association mus repurchase the certificate by paying the
investor the par vaue of the certificates plus dl accrued investment dividends.

Section 251.203 enables the bylaws to authorize the board of directors to recal
membership certificates of a member who fals to patronize the cooperative association
and to reissue or cance the certificates.

Section 251.204 exempts the minmum amount necessary for membership from
attachment, execution, or gamnishment for the debts of a member. If a member's holdings
are subject to attachment, execution or garnishment, the directors may admit the
purchaser to membership or purchase the holdings at par vaue.

Subchapter F. Meetings and Voting
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Subchapter F contains genera provisions relaing to meetings and voting.

Section 251.251 requires that regular meetings of the members be held a least

once a year. Speciad meetings may be requested by a mgority of directors or by at least
1/10th of the membership.

Section 251.252 requires that the notice for specia meetings indlude the purpose
of the mesting.

Section 251.253 permits the certificate of formation or bylaws to provide for
mestings by units of the membership and for a method of tranamitting the votes cast at
unit meeting to the central meeting, for the method of representation of the membership
by the eection of delegates to the centrad meeting, or for a combination of both methods.
Unless the bylaws state otherwise, medings by a unit are cdled and held in the same
manner as regula medtings. This Section cdarifies that a meeting by a unit of the
membership must be caled and hdd in the same manner as a regular meeting of the
members unless the governing documents provide otherwise.

Section 251.254 states that a member of a cooperative association has one vote
unless the cooperative association includes another cooperative association or a group
that is organized on a cooperative bass. Any voting agreement that evades the one-
member-one-vote ruleis not enforcesble.

Section 251.255 prevents members from voting by proxy.

Section 251.256 enables the certificate of formation or bylaws to provide for
voting by mail.

Section 251.257 dates that provisons goplying to votes cast by members also
goplies to votes cast by mal or delegates. However, this section prohibits a delegate
from vating by mail.

Subchapter G. Capital and Net Savings.

Subchapter G contains generd provisons reding to a cooperative association's
net savings.

Section 251.301 provides that an investment dividend of a cooperative association

cannot be cumulative and cannot exceed 8% of investment capital unless bylaws date
otherwise. Additionally, totd investment dividends digtributed for a fiscd year cannot
exceed 50% of the net savings for that year.

Section 251.302 dates that the directors must apportion the net savings in the
folowing order: (1) invesment dividends may be paid on investment capitd; (2) a
portion of the remainder may be alocated to an educationa fund, then to the generd
welfare of the members, and then to retained earnings;, and (3) the remainder must be
dlocated in proportion to individuad patronage. The amount of savings returns for
subscriber patrons may be distributed to the subscriber or accredited to the subscriber's
account until the amount of capital subscribed for has been fully paid.

Subchapter H. Reports and Records.
Subchapter H contains generd provisions relating to recordkeeping and reports.

Section 251.351 dates that a cooperative association must keep books and records
relating to its operations in accordance with standard accounting practices.

Section 251.352 requires that a cooperative association submit a written report to

its members at the annud meeting and specifies the information that must be contained in
the annua report. Additiondly, the directors must appoint a committee composed of
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members who are not principa bookkeepers, accountants or employees of the association
to review the report of the cooperative association.

Section 251.353 requires that cooperative associations with at least a hundred
members or $20,000 in annud business mus no later than, 20 days after the close of
busness each year, file a report of the association's financia condition stating specific
information.  This report must include a balance sheet and income and expense Statement
of the cooperative asociation. Cooperative associations with at least 300,000 members
or $750,000 in anud business mug file a copy of this report with the secretary of state.
Persons who verify a report that contains materidly fase information commit an offense
that is punishable by afine and/or a confinemen.

Section 251.354 dates that the secretary of state must send written notice within
60 days after the report becomes due to a cooperative association that failed to file. If the
cooperative association was required to file a its registered office, the members of the
cooperative association may send written notice of the requirement to the cooperative
asociation.  If the cooperative association ill does not file within 60 days after
recalving notice, a member of the cooperative association or the attorney generd may
seek to compd thefiling of the report.

Subchapter I. Winding up and Termination.

Subchapter | contains general provisons reaing to the winding up and
liquidation of a cooperative association.

Section 251.401 provides that a cooperative association may wind up and
liquidate its affairs in accordance with Chapter 11 and Section 22.301. Upon being
directed to wind up and liquidate, three members of the cooperative association will be
designated as trustees to act on the behalf of the cooperative association to pay debts,
liquidate assets, and didtribute assets.

Section 251.402 requires that an officer or one of the designated liquidating
trustees execute a catificate of termination  This Section clarifies exising law by
permitting a person designated as a liquidaing trustee to execute the certificate of
termination.

Section 251.403 establishes the order in which the cooperative association's assets
must be distributed.

Section 251404 provides for the involuntary termination of a cooperative
association in the manner provided by Section 11.251 and states that the assets must be
digiributed in the same manner established for voluntary termination.

Subchapter J. Miscellaneous Provisions.

Subchapter J contains general provisons relating to exemption from taxes and the
use of the name "cooperative."

Section 251.451 exempts a cooperative association from franchise tax and license
fees. However, a cooperative association is exempt from the franchise tax imposed by
Chapter 171, Tax Code, only if the cooperative association is exempt under that chapter.

Section 251.452 states that only cooperative associations organized under this
title, a group organized on a cooperative basis under another law, or a foreign corporation
operating under a cooperative bass and authorized to do business in Texas may use the
term "cooperative' or any &bbreviation of that term. The misuse of this term is a
misdemeanor that is punishable by a fine and/or confinement. The attorney generd may
enjoin one who violates this section. If a court determines that a person who used the
term "cooperative’ before September 1, 1975, is not organized on a cooperative basis but
is authorized to continue to use the term, the business must place after its name the words
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"does not comply with the cooperative association law of Texas." This section carves out
an exception for The University Cooperative Society associated with the University of
Texas.
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CHAPTER 252. UNINCORPORATED NONPROFIT ASSOCIATIONS

Section 252.001 defines "member” and "nonprofit association.”

Section 252.002 dates that principds of law and equity supplement this chapter
unless specifically displaced.

Section 252.003 enables a nonprofit association to acquire, hold, encumber, and
transfer real and persona property.

Section 252.004 enables a nonprofit association to acquire, hold, encumber, or
transfer an estate or interest in real or personal property. Additionaly, a nonprofit
association may be a beneficiary of atrugt, contract, or will.

Section 252.005 enables a nonprofit association to execute and record a statement
of authority to transfer an estate or interest in real property. The statement of authority
mug incdlude the name of the nonprofit association, its address, and the name or title of
the person authorized to transfer an estate or interest in rea property hdd in the name of
the nonprofit association. It must be executed in the same manner as a deed by a person
who is not the person authorized to transfer the estate or interest.  Any amendment of the
datement of authority must meet the requirements for execution and recording of the
origind Statemen.

Section 252.006 establishes that a nonprofit association is a separate lega entity
and a person is not liable for a nonprofit association's breach of contract or a tortious act
or omisson merdy because the person is a member or is authorized to participate in the
management of the nonprofit association. Tortious acts or omissons of members are not
imputed to a person merdy because that person is a member or is authorized to
paticipate in the management of the nonprofit association. Members can, however,
assert a dam agang a nonprofit association and a nonprofit association may assart a
clam againg members.

Section 252.007 enables a nonprofit association to paticipate in a judicid,
adminigrative or other governmenta proceeding and/or an arbitration, mediation or any
other form of dternative dispute resolution.  Additionaly, a nonprofit association may
assert a dam in its own name on behdf of its members if one or more of the members
has danding to assert the dam in his own right, the interests that the nonprofit
association seeks to protect are germane to its purposes, and neither the clam asserted
nor the relief requested requires the participation of a member.

Section 252.008 states that a judgment againgt the nonprofit association is not a
judgment against a member.

Section 252.009 grants a person in custody of property of a nonprofit association
that has been inactive for at least three years the power to trandfer the property to an
individud specified in a document of the nonprofit association. If no person is specified,
the property should be transferred to a nonprofit association pursuing broadly smilar
purposes, or to a governmert or governmenta subdivison, agency or insrumentdity. If,
however, the nonprofit association is operating for a charitable, religious or educationa
purpose, then any didribution must be made to another nonprofit association or nonprofit
corporation with Smilar purposes.

Section 252.010 requires a nonprofit association to keep books and records and to
make them available to the members and the attorney generd.

Section 252.011 enables a nonprofit association to file with the secretary of State
a datement gppointing an agent authorized to recelve serve of process. The statement
and any amendments must be sgned by an authorized person of the nonprofit association
and by the person appointed as agent. A statement appointing an agent may be canceled
by filing written notice of the cancellation containing specific information set forth in this
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section.

Section 252.012 prevents a clam for rdief agangt a nonprofit associaion from

being abated based on a change of membership or person authorized to manage the
affairs of the nonprofit association.

Section 252.013 requires that any summons and complant be served on an
authorized agent, an officer, managing or genera agent, or a person authorized to
participate in the manegement of the affairs of a nonprofit association. The attorney
generd may request the names, current addresses, and tdephone numbers of these
individuas.

Section 252.014 states that this chapter must be applied and construed to make
this law uniform with respect to the subject of this chapter among the ates enacting it.

Section 252.015 states that if, before September 1, 1995, an interest in red or
persond property was purportedly transferred to a nonprofit association, but under the
lav the interet was vested in a fiduciary, the fiduciary may transfer the interest to the
nonprofit association in its name or the nonprofit association may require that the interest
be transferred to it in its name.

Section 252.016 dtates that this chapter replaces exiging lawv with respect to
matters covered by this chapter but does not affect other law covering unincorporated
nonprofit associations.

Section 252.017 dates that other portions of the Code do not apply to a nonprofit

association, except that Chapters 1 and 4 and, if an agent for service of process is
designated, Subchapter E of Chapter 5 do apply.
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TITLE7. PROFESSIONAL ENTITIES
CHAPTER 301. PROVISIONS RELATING TO PROFESSIONAL ENTITIES

Section 301.001 provides that Title 7 applies only to professond entities and
foreign professond entities, other than partnerships. Additiondly, it specifies that the
tite does not affect the professona or confidentia relaionship between the professional
and the professond's dlient. Nor does the title affect the legd remedies afforded a client
agang a professond for erors, omissons, negligence, incompetence or mafeasance.
These provisons are not clear in the TPAA.

Section 301.002 indicates that Title 7 prevails over conflicting provisons in Title
1,2o0r3.

Section 301.003 sets forth the definitions of terms used in this title.  The
definitions of professonad association and professona corporation have been included in
order to more easly diginguish the types of professonds to which those entities apply.
A new definition of "licensed mentd hedth professona” is added to more clearly
describe those professions that are consdered menta health professonals for purposes of
Title 7. This Section clarifies that a professond association is limited to practice of
certain types of professond services consgtent with current legd interpretations and
legidative updates.

Section 301.004 sets forth the definition of an "authorized person” for this Title.

Section 301.005 requires a foreign professond entity to register to transact
business in Texas by filing an application for registration when required by Chapter 9.
Further, the section provides that the secretary of state may only accept an application if
the name and the purpose of the entity comply with Title 7 and the chapters of Title 1
gpplicable to names and purposes. Additiondly, the application must dtate that the
jurisdiction of formation of the foreign professona entity permits reciprocal admission
of a Texas entity formed under this Code. Under exiging law, a foreign professona
asociation and a foreign professond corporation, other than a professond legd
corporation, cannot obtain a certificate of authority from the secretary of dtate to transact
busness in Texas. In contrast, the provisons of the TLLCA provide a qudification
process for a foregn professond limited ligbility company. Section 301.005 makes
Chapter 9 (rdating to the regidration of foregn entities) goplicable to foreign
professonal entities, thus providing a qudification process otherwise unavalable under
exiging law to foreign professona corporations and foreign professional associations.

Section 301.006 mandates that a professonad association may only provide
professona services in Texas through individuds who are licensed to perform the
professond service provided by the association. Other professiona entities may provide
sarvices through authorized persons who render the same professona service as the
professond entity. An employee may not provide a professond service unless the
individud is licensed to provide the professional service; however, employees who do
not, according to general custom or practice, ordinarily provide a professona service do
not have to be licensed.

Section 301.007 allows an authorized person to be an owner of a professional
entity or governing person of a professond limited ligbility company and requires that a
professond individuad be an officer or governing person of a professona association or
corporation.  Presently, a professona lega corporation may be owned by professond
indviduas and by professond lega corporaions.  Ownership in a professond
corporation, other than a professond legd corporation, is limited to professond
individuas. In contrest, the provisons reaing to professond limited liability
companies permit ownership by professona entities, as wdl as professond individuds.
Section 301.007, and the definition of "authorized person” found in Section 301.004, in
effect open up ownership of professona corporations to professona organizations.
Ownership in professonad associations, however, remans limited to professona
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individuals

Section 301.008 requires that a manageriad official who ceases to be licensed, as
required by Section 301.007, mugt resign the person's position of employment; and an
owner who ceases to be licensed must rdinquish any ownership interests.  Additionadly,
the section provides that a person who succeeds to an ownership interest must relinquish
any financid interest in the entity if the person may not be an owner under Section
301.007. Further, the section requires the professona entity to purchase or cause to be
purchased, a a price provided in the governing documents or any gpplicable agreement,
the interest of any person who is required to relinquish the person's financia interest.
Section 301.008 dso dlows a person who is required to relinquish the person's financia
interest but who owns dl of the outstanding shares to act as a manageria officid for the
entity for the purpose of winding up the affairs of the entity.

Section 301.009 redtricts transfers of ownership interests in a professonal entity
to an owner, the entity, or an authorized person, and provides for further restrictions to be
included in the governing documents.

Section 301.010 provides for joint and severa liability of a professonad entity
and a person or professona organization that commits an error, omission, negligent or
incompetent act, or mdfeasance when the person or professona organization is an
owner, managerid offidd, employee, or agent of the professond entity and while
providing a professona service for the entity during the course of the person's
employment.

Section 301.011 exempts the sde, issuance, or offer to sell an ownership interest
in aprofessona entity from State securities laws.

Section 301.012 indicates that persons licensed as doctors of medicine, doctors of
osteopathy, or doctors of podiatry may engage in and own a joint practice through a
dngle professona entity. In addition, professonds, other than physicians, engaged in
related mental hedth fidds may engage in and own a joint practice through a single
professond entity. These are exceptions to existing law tha requires a professond
entity be formed for the purpose of providing a single professond service. This section
does not except the members from the requirement to be licensed to practice the
professond service for which the entity is formed and is not intended to alow a member
to control the conduct of another member who provides a different type of professond
savice. Stae regulatory agencies may continue to regulate these professonds.  This
Section gives effect to the Texas Medica Practices Act, Tex. Rev. Civ. Stat. Art. 4495(b)
Section 5.12 and the Texas Optometry Act, Tex. Rev. Civ. Stat. Art. 4552-5.22, in the
joint formation of professond entities by certain professonas.
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CHAPTER 302. PROVISIONS RELATING TO PROFESSIONAL ASSOCIATIONS

Section 302.001 makes the provisons of Chapter 20 and 21 governing for-profit
corporations applicable to professiona associations.

Section 302.002 confirms that a professonal association is a separate entity apart
from its members and continues until the expiration of the period of duration stated in its
catificate of formation or its winding up and termination upon a two-thirds vote of its
members or in accordance with its certificate of formation. This exisence continues
despite specific events occurring with respect to a member, admisson of a new member,
transfer of an ownership interest or an event requiring awinding up of a partnership.

Section 302.003 dlows a professond association to amend its certificate of
formation by following the procedures for amendment in Chapter 3 and the procedures in
the cetificte of formation.  Further, the section provides that amendment is not
necessary to reflect a change in associates or membership interests.

Section 302.004 permits the members to adopt bylaws for the association or to
delegate the adoption to a governing authority.

Section 302.005 provides that a professona association shall be governed by a
board of directors or executive committee, who are elected by its members.

Section 302.006 specifies that each member shdl have the voting rights specified
in the certificate of formation.

Section 302.007 requires a professiona association to elect officers.

Section 302.008 redricts digibility of officers and governing persons to members
of the professiond association, but does not require an officer to be a governing person.

Section 302.009 dlows the officers of a professonal association to employ agents
or employees as desirable.

Section 302.010 specifies that a member of a professona association does not,
merdly by virtue of being a member, have the authority to bind the association.

Section 302.011 provides that the profits of the association shall be divided as
provided in the governing documents.

Section 302.012 requires a professiona association to file an annua report with
the Secretary of State and specifies the contents of the statement.

Section 302.013 outlines the circumdtances under which a professond

association shal wind up and terminate, and specifies the persons who may execute the
certificate of termination.
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CHAPTER 303. PROVISIONS RELATING TO PROFESSIONAL CORPORATIONS

Section 303.001 makes the provisons of Chapter 20 and 21 governing for-profit
corporations applicable to professiond corporations.

Section 303.002 darifies that a shareholder of a corporation is not required to
supervise the performance of duties by an officer or employee of the corporation, and is
subject to no greater liability than a shareholder of afor-profit corporation.

Section 303.003 imposes a requirement that any redtriction on transfer of shares
of a professona corporation be noted on each share certificate and incorporated by
reference as provided by Chapter 21.

Section 303.004 gives a professiona corporation the power to redeem the shares
of a shareholder at the price agreed upon or specified in the governing documents or an
gpplicable agreement.

Section 303.005 specifies that the exisence of a professonal corporation
continues in spite of the death, incompetence, resgnation, withdrawal, retirement or
expulson of any shareholder; the transfer of shares to a new shareholder; or the
occurrence of an event requiring the winding up of a partnership. Such exigtence
continues until winding up and termination is concluded.

Section 303.006 specifies that a shareholder may not wind up the affairs and

terminate the corporation independently of the other shareholders of the professond
corporation.
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CHAPTER 304. PROVISIONS RELATING TO PROFESSIONAL
LIMITED LIABILITY COMPANIES

Section 304.001 makes the provisons of Title 3 gpplicable to professona limited
ligbility companies.

Page 137 of 141



TITLE 8. MISCELLANEOUS AND TRANSITION PROVISIONS
CHAPTER 401. GENERAL PROVISIONS

Section 401.001 sets forth definitions of "mandatory application date’ and "prior
law." "Mandatory application date’ means for an entity subject to the Code under section
402.001, the date of formation or regidration of the entity, for an entity subject to the
Code under section 402.003 or 402.004, the date of filing of documentation necessary to
adopt the Code, and for any other entity, January 1, 2010. The term "prior law" means
the gpplicable law in effect before January 1, 2006.
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CHAPTER 402. MISCELLANEOUS AND TRANSITION PROVISIONS

Section 402.001 provides that the Code applies to a domestic entity formed on or
after the effective date of the Code, and a foreign filing entity that is transacting business
in this state and is not registered before the effective date of the Code. Any entity may
elect, as provided by Section 402.003 or 402.004, to be governed by the Code.
Additionaly, on or after the effective date of the Code, the fees required by Chapter 4
apply to dl filings made with the Secretary of State, including comparable filings under
prior law, regardless whether the entity has adopted the Code.

Section 402.003 provides that a domedtic entity formed before the effective date
of the Code may voluntarily elect to adopt and become subject to the Code by complying
with the procedures to amend its governing documents, amending the governing
documents and, if the domegtic entity is a filing entity, filing with the Secretary of State
in accordance with Chapter 4 a certificate of amendment to its formation or restated
certificate of formation that specificaly dtates that the filing entity is eecting to adopt the
Code and would cause its certificate of formation or restated certificate of formation to
comply with the Code. If the amendment to the governing documents of the domestic
entity that are necessary to conform the governing documents to the Code would not
require, or the prior law, the vote or consent of the owners or members of the entity, this
code and any required amendment to the governing documents may be adopted by the
govening authority only in the manner provided for an amendment of the particular
governing document.

Section 402.004 sets forth the rule with respect to foreign entities registered with
the Secretary of State who may voluntarily elect to adopt and become subject to the Code
by filing with the Secretary of State an amendment to its application for registration with
respect to the adoption by the foreign entity of the Code.

Section 402.005 provides that on January 1, 2010, if a domestic entity formed
before the effective date of this Code (or a foreign filing entity registered with the
Secretary of State to transact business before the effective date of the Code) has not taken
the action specified by Sections 402.003 or 402.004 to elect to adopt the Code, then the
new law applies on or after the mandatory application date to such entities and the entity
is not conddered to have faled to comply with the Code if the entity's certificate of
formation does not comply with the Code.

Section 402.006 provides, in Subsection (a), that except as otherwise expressy
provided by Title 8, dl of the provisons of the Code govern acts, contracts, or other
transactions by an entity subject to the Code or its governing authority, officers, owners
or members that occur on or after the mandatory application date. Prior law governs acts,
contracts or transactions that occur before the mandatory application date.  Subsection (b)
grandfathers exiding ownership interest certificates of partnerships under exising law
but requires dl new ownership interest certificates of partnerships to satisfy the
requirements of the Code.

Section 402.007 provides that Chapter 8 governs any proposed indemnification
by a domedtic entity after the mandatory application date, regardless of whether the
events on which the indemnification is based occurred before or after the mandatory
gpplication date.

Section 402.008 provides that Chapter 6 and any other applicable provision of
this Code should apply to mestings of owners or members hed on or after the mandatory
gpplication date or action undertaken by owners or members under a written consent that
takes effect on or after the mandatory application date. Prior law applies to a meeting of
owners or members and to any vote cast a a mesting if the meeting was initidly caled
for a date before the mandatory application date and notice of the meeting was given to
owners or member entitled to vote at the mesting.

Section 402.009 provides that Chapter 6 and other goplicable provisons of the
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Code gpply to a meding of the governing authority or a committee of the governing
authority hed on or after the mandatory application date and action undertaken by the
govening authority or committee thereof under written consent that tekes effect on or
after the mandatory application date. Prior law applies to meetings of the governing
authority or committee thereof and any vote cast a a meeting if the meeting was initidly
cdled for a date before the mandatory application date and notice of the meeting was
given to governing persons entitled to vote at the meeting.

Section 402.010 provides that Chapter 10 and other gpplicable provisions of the
Code apply to a transaction consummated after the mandatory application date, except
that if a required approval of the outdanding ownership interest has been given before
the mandatory application date or has been given after the mandatory application date at
a meding of owners or members intidly cadled for a date before the mandatory
gpplication date, the transaction will be governed by the prior law.

Section 402.011 provides that Chapter 11 gpplies to actions for involuntary or
judicd winding up and termination of an entity commenced after the mandatory
goplication date or voluntary winding up and termination proceeding initiated in respect
of an entity governed by the Code. The prior law governs an action for involuntary or
judicid winding that is pending on the mandatory agpplication date or a proceeding for
voluntary winding up and termination initiated before the mandatory application deate.

Section 402.012 provides that a foreign entity that has transacted intrastate
business in Texas before the mandatory application date and that is required by Chapter 9
to regider to transact business is not subject to a direct or indirect pendty as a result or
falure to register under Chapter 9 if the gpplication for registration is filed not later than
the 30th day after the mandatory application date.

Section 402.013 provides that if the rights, privileges and powers of a domestic
filing entity had been suspended, and are dill suspended immediady before the
mandatory application date under prior law, the Code applies to the entity on the
mandatory gpplication date. If the rights, privileges and powers of a domedtic filing
entity have been suspended and are ill suspended under the Tax Code immediately
before the mandatory application date, the suspenson continues to apply to the
corporation or other entity until the rights, privileges and powers are restored under the
Secretary of State under the Tax Code.

Section 402.014 states that except as expresdy provided by Title 8, the Code does

not apply to an action or proceeding commenced before the mandatory application date.
Prior law gppliesto the action or proceeding.

Section 2. Conforming amendment to Part Eleven, Texas Business Corporation
Act, by adding Artide 11.02 reaing to the agpplicability of the Code and the expiration
of the TBCA.

Section 3. Conforming amendment to Pat Seven, Texas Miscelaneous
Corporation Laws Act relating to the applicability of the Code and the expiration of the
TMCLA.

Section 4. Conforming amendment to the Texas Non-Profit Corporation Act
adding Article 11.02 that relates to the applicability of the Code and expiration of the
TNPCA.

Section 5. Conforming amendment to the Cooperative Association Act adding
Section 47 relating to the applicability of the Code and expiration of the CAA.

Section 6.  Confirming amendment to the Texas Uniform Unincorporated

Nonprofit Association Act, adding Section 19 rdating to the gpplicability of the Code
and expiration of the TUUNAA.
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Section 7. Conforming amendment to the Texas Professona Corporation Act
adding Section 21 rdating to the gpplicability of the Code and expiration of the TPCA.

Section 8. Conforming amendment to the Texas Professonad Associaion Act
adding Section 27 relating to the gpplicability of the Code and expiration of the TPAA.

Section 9.  Conforming amendment to Pat Eight, Texas Limited Liability
Company Act adding Article 8.13 relating to the gpplicability of the Code and expiration
of the TLLCA.

Section 10. Conforming amendment to Article Thirteen, Texas Revised Limited
Patnership Act adding Section 13.10 reating to the applicability of the Code and
expiraion of the TRLPA.

Section 11. Conforming amendment to Article XI, Texas Revised Partnership
Act adding Section 11.05 relating to the agpplicability of the Code and expiration of the
TRPA.

Section 12. Conforming amendment to the Texas Red Edate Investment Trust
Act adding Section 29.10 reating to the applicability of the Code and expiration of the
TREITA.

Section 13. Conforming amendment to Article 1399, Revised Statutes, relating to
the applicability of Articles 1399-1407, Revised Statutes to a grand body to which this
Code applies.

Section 14. Conforming amendment to Article 1407a, Revised Statutes adding
new Section 9 reating to the gpplicability of Article 1407a to a church benefits board to
which this Code applies.

Section 15. Conforming amendment to Article 15289, Revised Statutes, reating
to the applicability of Article 1528g to a business development corporation to which this
Code applies.

Section 16. Repedls outdated or ineffective statutes or statutes that are replaced
by the Code.

Section 17. States that the effective date of the Code is January 1, 2006.
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