BILL ANALYSIS

HB 1165

By: Solomons

House Committee on Business & Industry
Committee Report ( Substituted)

BACKGROUND AND PURPOSE

Neither the Texas Business Corporation Act (the“ TBCA”) nor the TexasMiscellaneous CorporationLaws
Act (the“TMCLA”) has been substantively amended since 1997. During that time, changesin technology
and corporate law have arisen that necessitate amendment of those statutes. HB 1165 amendsthe Acts
to dlow for the statute to more closely aign with modern technology and business practices.

RULEMAKING AUTHORITY
It is the committee’'s opinion that this bill does not expresdy grant any additiona rulemaking authority to
a dtate officer, department, agency, or indtitution.

ANALYSIS
ARTICLE 1. TBCA AMENDMENTS

Amends Article 1.02A to add a definition of “Electronic Transmisson”. Sincethelast amendmentsto the
TBCA, corporations have made increased use of email and the internet inthelr businesses. Severd of the
amendments in this bill provide for the use of éectronic transmissons in granting proxies, conducting
shareholder meetings, etc.

Amends Artide 2.02A(20) to dlow a corporation to renounce any interest in business opportunities
presented to the corporationor one or more of its officers, directors or shareholders. This amendment is
consgtent with smilar provisons adopted in other jurisdictions.

AmendsArtide 2.02-1F, K, O to darify the procedures for indemnificationapproval; provideadigtinction
between current and former directors for reimbursement of expenses; and provide that indemnification
approva need not follow required procedure for employees or agents.

AmendsArtice 2.09A(2) to darify that aregistered agent can be any entity organized under or authorized
to transact business in the state, and requires that such entity be open during norma business hours to
accept service of process. The exigting law only alows corporations to serve asregistered agents. With
the increased utilization of other business entities, such aslimited liability companies, thereis no reason to
require that registered agents be corporations.

Amends Article 2.13E, F, G to darify that the board may unilaerdly amend the terms of, or delete, an
unissued series of shares. This alows directors to amend in adirect, Smple manner the terms of a series
of stock established by board resolution if no shares of that seriesare outstanding. Under theexigting law,
the board can effect the same thing but only through the two-step process of canceling the designation of
the series and adopting a designation of anew series containing the amended terms.

Amends Artide 2.14C, D, E to update the procedures for subscriptions for shares. The current
subscription provisons of TBCA Art. 2.14 are antiquated and are rarely invoked. The revisons contain
provisons that modernize the law reaing to subscriptions and are based primarily on the subscription
provisons of the Model Business Corporation Act. Eliminated are the arcane provisons of exiding law
that providethat any subscriptions submitted withthe articles of incorporation are deemed accepted by the
corporationand any subscriptions not submitted aredeemed rejected, regardiess of the parties’ intent. The
current law requires the shares to be pad in ful before they can be issued. The amendment allows
ingtalment payments and alows the corporation to keep any part of the subscription already paid upon a
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forfaturefor falureof asubscriber to pay aningdlment or called subscriptionwhendue. Theamendments
aso add that awritten commitment to acquire shares of a corporation may bind the person meking the
commitment to act in a gpecified manner following the acquisition.

Amends Artide 2.14-1B, C, E, F to vdidate redtrictions, conditions, and limitations on the exercise,
transfer, or receipt of rightsand options by certain persons or classes of persons. The provisonsaso make
it clear that the board of directors hasthe exclusive right to grant, amend, redeem, extend, or replace any
options or rights, unless otherwise provided in suchoptionor right or plan under which the option or right
wasgranted. The provisonsaso dlow for officersto designate option recipientsif so provided in the plan
or under the terms of options.

Amends Artide 2.22B, D(6), H to clarify that restrictions on ownership and transfer imposed for tax
purposesarereasonable. Thisdoes not represent achange of the law but merely adarification of existing
law.

Amends Article 2.22-1 to clarify matters related to preemptive rights, provides that preemptive rights do
not exis unless expresdy provided for in the Articles of Incorporation. Texas corporate law currently
provides shareholderswith the preemptive right to purchasether pro ratashare of any newly issued stock.
This right may be diminated by provisons in the corporation’s articles of incorporation. As a routine
matter, mogt practitioners deny preemptive rights in all new Texas corporations they form. The
amendments provide that with respect to corporations formed after the effective date of the Code that
shareholders may have preemptive but only if the rights are set forth in the articles of incorporation. This
change is congstent with developments in modern corporate law and is intended to make Texas law
consstent with Delaware law and the Revised Modd Business Corporation Act. Specia grandfathering
rules are added to preserve shareholders preemptive rightsin existing corporations.

AmendsArtice 2.24A, B to providefor dectronic megtings of shareholders. This amendment recognizes
the continuing advancementsin e ectronic communications technology and explicitly authorizes use of other
auitable eectronic communications systems induding video conferencing or the Internet. This approach
is consgtent with recent amendments made to the Delaware corporation law permitting the use of new
technologiesto conduct shareholder medtingsentirdy by remote communication. The amendment requires
that a verification system be established to identify that the appropriate persons are vating at the meeting
and to permit record keeping.

Amends Article 2.25A, C to provide the mechanicsfor providing notice of eectronic meetings consstent
with the changesto Article 2.24

Amends Artide 2.27A, C to dlow shareholder ligds to be maintained eectronicaly. This amendment
recognizesthe continuing advancements in eectronic communications technology and explicitly authorizes
corporations to maintain shareholder lids in dectronic format. The corporation is required to take
reasonable steps to ensure that dl information is available only to shareholders of the corporetion.

Amends Article 2.29C, D to provide for eectronic voting and denies cumulative voting unless expresdy
provided in the Articles of Incorporation. In keegping with the god of modernization of the law and
authorization of use of dectronic technologies, this amendment authorizes eectronic proxies, including
telephonic proxies. An éectronic transmisson must contain or be accompanied by information fromwhich
it can be determined that the transmission was authorized by the shareholder. Delaware and most other
states that permit eectronic proxies have smilar provisons requiring or facilitating verification. Texas
corporate law currently provides shareholders with the right to cumulate their votes in the eection of
directors. Thisright may be diminated by provisonsin the corporation’s articles of incorporation. Asa
routine matter, most practitioners deny cumulaive vating rights in al new Texas corporations they form.
The amended law provideswithrespect to corporations formed after the effective date of the amendment
that shareholders may have cumulative vating rights but only if the rights are set forth in the certificate of
formation. This changeis congstent withdevelopmentsinmodern corporatelaw and is intended to make

HB 1165 78(R) Page2 of 5



Texas law consgtent with Delaware law and the Revised Model Business Corporation Act. Special
grandfathering rulesare added to preserve shareholders' cumulative voting rights in existing corporations.

Amends Article 2.32A, B, C, D to provide for the right of adirector to resign in writing or by electronic
transmission. In keegping withthegoa of modernization of thelaw and authorization of the use of eectronic
technologies, this amendment providesthat adirector may resignby the use of eectronic transmisson. This
amendment is not intended, however, to have any effect on a director’s fiduciary, contractua or other
duties with respect to resignations.

Amends Article 2.36A to providethat committees may be appointed by amgority of directors present at
amedting, asopposed to amgority of the ful board. Theformer standard was deemed to be stringent and
inconsistent with modern corporate law. However, the right to gppoint committees must till be granted
by ether the articles of incorporation or bylaws.

Amends Artidle 2.41A(2) to diminate liability for commencing businessbefore considerationof $1,000 is
received, congstent with the changes made to Article 3.05A.

Amends Artide 2.44A to daify that books, records, minutes and share transfer records must be
convertible into written paper form.

Amends Article 3.02A(7) to diminate the statement in the Articles of Incorporation that the corporation
will not commence business until it recelves congderation of $1,000, congistent with the changes madeto
Article 3.05A.

Amends Article 4.01A to add the concepts of “subdivison” and “combination” to the ligt of actions that
may be included in an amendment to the articles of incorporation.

Amends Artide 4.02A(1), (4) to darify that amendments adopted by the board as provided by Artide
2.13 do not have to be submitted to shareholders. The amendment also provides that the board may, if
so authorized in the adopting resolution, withdraw a proposed amendment notwithstanding shareholder
gpproval.

Amends Article 4.04B(4), (5), (6), (7) to diminate certain required items fromthe articlesof amendment.
The diminated items include information about the shares digible to be voted on the amendment, the
number of shares voted in favor of the amendment, the effect on stated capital and the manner of effecting
any share exchange, reclassficationor cancdlaion. Theseitems were the primary reasons that caused the
Secretary of State of Texas to rgect aticles of amendment. Since the information is regarded as
unnecessary, for adminigrative convenience these items have been diminated.

AmendsArticle 4.10A, D to diminate the statement of cancellation of shares uponredemptionasaresult
of the diminished importanceof stated capital under modern corporatelaws. Modern corporate laws have
generdly diminated public filings reaingtothe redemptionof shares or changesinstated capital or treasury
shares.

AmendsArticde4.11A, D to diminate the required filing of a statement of cancdllation of treasury shares.
Amends Article 4.12D to eiminate the required filing of a satement of reduction of stated capitdl.

Amends Artide 5.01C(3) to provide that a plan of merger may incdlude a provision that the plan be
submitted to shareholders even if the board deems that the plan is not advisable. This addition expressy
alows an action that is believed to be tacitly alowed by the existing law and reflects changes made in

Ddaware law.

Amends Artide 5.02C to provide that a plan of exchange may include a provision that the plan be
submitted to shareholders even if the board deems that the plan is not advisable. This addition expressy
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alows an action thet is believed to be tacitly alowed by the exiging law and reflects changes made in
Delaware law.

Amends Article 5.03B(1), H(4), (6) to alow aboard to submit a plan of merger with a recommendation
that shareholders not gpprove it and adds provisons for merging different forms of entities. This addition
expresdy alows an action that is believed to be tacitly dlowed by the exiting law and reflects changes
madeinDeawarelaw. Also, the exigting law does not contempl ate the effect on organizational documents
of amerger of different forms of entities. The amendment clarifies the procedure for such amerger.

Amends Article 5.06A(7) to correct atechnical error in the statuteinthat rightsof holdersina merger will
be contained in a plan of merger, not the articles of merger.

AmendsArtice 5.11B(1), (3)(a)to darify that holders of depository receipts held inrespect of shareshave
the same rightsof dissent as holdersof the underlying shares. This reflects the modern practice of holding
depository receiptsin lieu of holding shares themselves.

Amends Article 5.16 to make technica clarifications with respect to subsdiary mergers.

Amends Article 6.04A(3) to provide that the directors have responsibility for winding up a corporation.
The exiding law did not address thisissue so the amendment is necessary to darify where the respongbility
lies

Amends Article 8.05A(8), (9), (10), (11) to diminate certain superfluous items to be included in a
certificate for authority to conduct business by aforeign corporation.

Amends Article 8.06A to diminate the requirement of a certificate of existence or Smilar certificate from
aforeignjurisdiction. This requirement was deemed to be of little value and overly burdensometo foreign
corporations.

Amends Article 9.09 to provide for waivers of notice by eectronic transmissons. This amendment
recognizesthe continuing advancements in eectronic communications technology and explicitly authorizes
persons to walve notice by eectronic transmisson as well as in writing by alowing shareholders and
directorsto act by consent by eectronic transmission.

AmendsArticle 9.10A, B to providefor consents by dectronic transmissons. Thisamendment recognizes
the continuing advancements in eectronic communications technology and explicitly authorizes persons to
walve notice by eectronic tranamission as well asin writing by dlowing shareholders and directors to act
by consent by eectronic transmisson. Thisamendment requires that the corporation be able to verify (a)
that the eectronic tranamission was transmitted by the shareholder or director, and (b) the date of the
transmission.

Amends Artide 9.14A to daify that the TBCA is goplicable to domestic and foreign for-profit
corporations, regardless of whether the foreign corporation is actudly registered to transact busnessin
Texas.

Amends Article 13.02A(4), (6)(ii) to make atechnica correction that changes the term “common stock”
to “voting shares’ to include any preferred stock that might have voting rights.

Amends Article 13.07B to daify that matters submitted to votes under Part 13 of the TBCA may be
increased, but not decreased, under Article 2.28 of the TBCA.

ARTICLE 2. TBCA DELETIONS, TMCLA DELETIONS

AmendsArticle 2.14 of the TBCA todel ete Section B as part of the update of the subscription procedures.
Amends Artide 3.05A to delete the requirement that a corporation receive $1,000 before commencing
business. The $1,000 requirement is an antiquated concept that is no longer in use in modern corporate
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law. This change makes Texas law consgtent with Delaware law and the Revised Model Business
Corporation Act. Amends Article 4.10B, C to diminate the statement of cancellation of shares upon
redemption as a result of the diminished importance of stated capital under modern corporate laws.
Modern corporate laws have generdly diminated public filings relating to the redemption of shares or
changes in stated capital or treasury shares. Amends Article 4.11B, C to diminate the required filing of
a statement of cancellationof treasury shares. Amends Article 4.12B, C to iminate the required filing of
a statement of reduction of stated capita. Amends Articles 1302-2.01 (Married Women), 1302—2.02
(Notice by Firm), 1302-2.03 (Ostensible Corporation; Debt), 1302—2.04 (Constructionof Provison as
to Exclusve Right of Trustee to Sue), 1302—2.09 (Authority of Domestic and Foreign Corporations to
Borrow Money), 1302-2.09A (Alternative Rate), 1302-2.10 (Domestic or Foreign Corporations
Discounting WithFederal Intermediate Credit Bank; Interest Rate), 1302—3.02 (Educationad Corporations)
and 1302-3.03 (Cemeteries), all of which were determined to be antiquated and no longer necessary.

EFFECTIVE DATE
September 1, 2003

COMPARISON OF ORIGINAL TO SUBSTITUTE
C.SH.B. 11665 differsfrom the origind in mostly grammatical differences. Changes are as follows:

. Art. 2.14-1 (F) Clarifiesthat the Board of Directors has the ability to authorize officers of
the corporation to perform one or both of the optionslisted in Art. 2.14-1 (F) (1-2). Thisis
mogtly agrammatica claification.

. Art. 2.22(D)(7) Adds language “or resultsin.” This clarifies what actions are covered under
this subsection.

. Art. 2.22 (H)(1) Changes the word “stockholder” to “ shareholder.” Thisis agrammatica
conforming amendment.

. Art. 2.25 (A) Adds language “by dectronic transmisson.” Gives a corporation theright to

use electronic means to communicate. Restrictions for the electronic transmission is aready
in the bill, but this specificdly gives them the permission to utilize these methods.

. Art. 5.03 Deletes changes to subsection (A). This language was repetitive of the intent of
the language in subsection (C), and was thus unnecessary.

. Art. 5.03 (H) (6) Changes language from “bylaws’ to * corresponding documents’ as not al
organizations have bylaws.
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