BILL ANALYSIS

C.SH.B. 1218

By: Chisum

Licenang & Adminidrative Procedures
Committee Report (Substituted)

BACKGROUND AND PURPOSE

The Texas State Board of Public Accountancy regulates the accounting professionin an effort to provide
competent, objective accountants and auditors for Texas financial markets, banking systems, and
businesses. The Board's mgor functions include administering the Uniform Certified Public Accountant
Examination, licendang individuds and firms, and enforcing the Public Accountancy Act, including
investigating and resolving complaints.

The Board is subject to the Sunset Act and will be abolished on September 1, 2003, unless continued by
the Legidature. As aresult of its review of the Texas State Board of Public Accountancy, the Sunset
Advisory Commiss onrecommended continuation of the Board and severa statutory modifications that are
contained in this legidation.

RULEMAKING AUTHORITY

It isthe opinionof this committee that rulemaking authority is expresdy del egated to the Texas State Board
of Public Accountancy inSECTION 8 (Section901.1525(qg), Occupations Code); SECTION 9 (Section
901.153(€e), Occupations Code); SECTION 10 (Section 901.1565, Occupations Code); SECTION 11
(Section 901.160(e), Occupations Code); SECTION 17 (Section 901.403(b), Occupations Code);
SECTION 23 (Section 901.552(c), Occupations Code); SECTION 24 (Section 901.601(c),
Occupations Code) of thishbill.

ANALYSIS

SECTION 1. C.S.H.B. 1218 amends Section 901.006, Occupations Code, to update the Texas Board
of Public Accountancy’s Sunset date to September 1, 2015, which provides for the standard 12-year
review.

SECTION 2. Amends Section 901.053, Occupations Code, to update standard Sunset language
prohibiting persons from being Board members or high-level employees, if they or their Soousesserve as
an officer, executive board or committee member, or employee of ardated Texas trade association.
SECTION 3. Amends Section 901.056(a) and (c), Occupations Code, to update standard language
developed by the Sunset Commission specifying the grounds for removing a Board member.

SECTION 4. Amends Subchapter B, Chapter 901, Occupations Code, by adding Section901.059, to
add stlandard language adopted by the Sunset Commission requiring members of the Board to complete
training before assuming their duties.

SECTION 5. Amends Section 901.102, Occupations Code, to update standard language adopted by the
Sunset Commissionrequiring the Board to separate its policymaking dutiesfromthe agency’ s management
functions.

SECTION 6. Amends Section 901.105, Occupations Code, to update standard language adopted by the
Sunset Commission requiring the Board to have a current equal employment opportunity policy.
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SECTION 7. Amends Subchapter C, Chapter 901, Occupations Code, to add 901.106, which is
standard language developed by the Sunset Commission requiring the Board to inform employees about
the State Employee Incentive Program.

SECTION 8. Amends Subchapter D, Chapter 901, Occupations Code, to add Section 901.1525, which
authorizesthe Board to establish policymaking and working committees to assist the Board in performing
its responghilities. Specifies that the Board' s policymaking committees shall assst the Board with policy
matters, drafting rules, establishing budgets, and other overgght functions, and restricts membership onthe
policymaking committeesto Board members. Specifiesthat theworking committeesshdl assist withBoard
functions, suchasreviewing enforcement cases and other licenang matters. Authorizesthe Board to gppoint
non-Board members, with full voting privileges, to its working committees, but requires the non-Board
membersto meet the same qualifications as Board members, induding the restrictionagaing servingonan
executive board or committee of arelated Texas trade association. Provides that the Board shall adopt
rules to prevent committee membersfromvoting onissues before the committee in which the member has
apersond or financid interest.

SECTION 9. Amends Section 901.153(a) and adds Subsections (d) and (e€), Occupations Code, to
clarify that the Board' s enforcement committees are working committees, and license holders who have
been the subject of any disciplinary action under the Public Accountancy Act may not serve on an
enforcement committee. Prohibits Board members who serve on a Board enforcement committee, and
have participated in the investigation of a specific complaint, from participating in any subsequent
disciplinary proceeding pertaining to the complaint, induding vating on the find disposition of the case.
Requires the Board to adopt rules to implement this provison.

SECTION 10. Amends Subchapter D, Chapter 901, Occupations Code, to add Section 901.1565,
whichrequiresthe Boardto adopt rulesto comply with Chapter 53, Occupations Code, regarding crimind
convictions, and devel op alig of the pecific misdemeanor offensesfor whicha convictionwould congtitute
groundsfor the Board to take action under Section 53.021. Requiresthe Board to develop aprocessfor
determining whichout-of -state misdemeanor convictions would be amilar to the convictions lisedinBoard
rules.

SECTION 11. Amends Section 901.160, Occupations Code, to add Subsection (€), to authorize the
Board to disclose confidentid information to governmentd, regulatory, or law enforcement agencies for
joint investigation purposes. Requires the Board to adopt guidelines to assst in exercising this authority.
Provides that subsections (a) and (c) do not apply to information disclosed under this subsection.

SECTION 12. Amends Subchapter D, Chapter 901, Occupations Code, to add Section 901.166, to
authorize the Board to issue subpoenas to compel the attendance of a witness or the production of
documentsand other evidence. Requires the Board to pay areasonable feefor photocopies subpoenaed
under this Section, and remburse the expenses of witnesses in accordance with Section 2001.103,
Government Code. Authorizesthe Board, acting through the Attorney Generd, to file suit in district court
to enforce a subpoena.

SECTION 13. Amends Subchapter D, Chapter 901, Occupations Code, to add Section 901.167, which
is sandard language devel oped by the Sunset Commission requiring the Board to develop a policy that
encourages the use of negotiated rulemaking and dternative dispute resolution.

SECTION 14. Amends Subchapter D, Chapter 901, Occupations Code, to add Section 901.168, which
is standard Sunset language requiring the Board to make effective use of technology in its delivery of
services and provision of information to the public.

SECTION 15. Amends Section 901.203, Occupations Code, to update standard Sunset language

requiring the Board to maintaininformation on written complaints and notify the parties about the policies
for and status of complaints.
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SECTION 16. Amends Section 901.304(a), Occupations Code, to diminate the requirement that the
Board collect exam fees. Authorizes the Board to delegate the collection of an exam fee to the person
conducting the exam.

SECTION 17. Amends Section 901.403, Occupations Code, to add Subsection (b), which adds
standard Sunset language alowing the Board to adopt a staggered license renewd system.

SECTION 18. Amends Section 901.404(a), Occupations Code, to update standard Sunset language
gpecifying the time frame during which the Board must send renewd notices to license holders.

SECTION 19. Amends Section 901.405, Occupations Code, to update standard Sunset language
establishingamethod for license renewd, and atime frame and pendty structure for delinquent renewals.
Modifies sandard Sunset language by extending the time alowed to renew a ddinquent licensefromone
year to two years, and cregting a pendty, equa to three times the normally required renewd fee, for
renewing alicense that has been expired at least one year but lessthantwo years. Prohibitsaperson from
renewing alicense that has been expired for two years or more.

SECTION 20. Amends Section 901.501(a), Occupations Code, to grant the Board the authority to
impose disciplinary sanctions, induding an order of redtitution. Modifies standard Sunset language
authorizing the Board to use afull range of pendtiesfor violations of state laws or agency rules, by instead
alowing the Board to use a combination of exigting pendties.

SECTION 21. Amends Section901.503(c), Occupations Code, to eiminate the provison reguiring the
Board to refund the examfee of a personwhaose gpplicationfor examination has been denied, and instead
requires the Board to provide for a refund.

SECTION 22. Amends Subchapter K, Chapter 901, Occupations Code, to add Section 901.5045,
which authorizes the Board to suspend alicense onanemergency bas's upon determining that the license
holder is engaged in, or about to engage in, an act of fraud or a violation of the Public Accountancy Act.
Providesfor an apped s processinaccordancewiththe Adminigrative Procedure Act. Requiresthe Board
to issue notice of ahearing within five days of appedl, and to hold the appea hearing within five days of
notice, unless otherwise agreed to by the parties. Provides that the Board must act within two daysif the
hearing results in a recommendation to vacate the emergency suspension order.

SECTION 23. Amends Section 901.552(a) and adds Subsection (c), Occupations Code, to increase
the maximum adminigrative pendty from $1,000 to $100,000 per violaion. Requiresthe Board to adopt
aschedule that prescribes ranges of adminigtrative penalties to beimposed for specified types of conduct
and circumstances.

SECTION 24. Amends Section 901.601, Occupations Code, to diminate the Board's injunctive
authority, and grant the Board cease-and-desist authority to prohibit a person from the unauthorized
practice of accountancy. Imposes an administrative pendty, up to $25,000, for violating a cease-and-
desist order and requires the Board to adopt aschedule prescribing the ranges of adminigtrative pendties
to be imposed for specified types of conduct and circumstances.

SECTION 25. Amends Subchapter M, Chapter 901, Occupations Code, to add Section 901.6015,
which authorizes the Board to order alicense holder to pay regtitution to a person harmed by the license
holder’ s violation of the Public Accountancy Act and falure to fulfill the terms of acontract. Redtrictsthe
amount of restitution to the actua amount paid under the contract.

SECTION 26. Amends Sections 901.602(b), Occupations Code, to increase the penalty for intentiond,
fraud-related vidlations of the Public Accountancy Act from a Class B misdemeanor to a felony, and
providesthat the range of pendty is determined by the amount of monetary lossresulting fromthe violation.
Maintains the current Class B pendty for dl other violations of the Act.

SECTION 27. Amends Subchapter M, Chapter 901, Occupations Code, to add Section 901.606, which
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grantsimmunity fromavil and criminad liability to persons who voluntarily report, or asss ininvestigations
of, dleged violations of the Public Accountancy Act.

SECTION 28. Repeds the provisionrequiring applicantsto pay the exam fee to the Board at the time of
goplication for examination.

SECTION 29. Ingtructiond provison which requires the Board to report, by December 31, 2005, on
federal requirementsinthe Sarbanes-Oxley Act, the General Accounting Office study onaudit firmrotation,
and rules adopted by the Board that are intended to comply with the federal standards.

SECTION 30. Effectivedate: September 1, 2003.

SECTION 31. Provides that the Board shal adopt rules as required by this Act by March 1, 2004.
Specifies that changesin Board member qudifications do not affect the entitlement of amember serving
on the Board before September 1, 2003, from continuing to serve the remainder of the member’ sterm.
Specifies that the changes rdating to the impogtion of disciplinary sanctions, induding redtitution,
adminigraive pendties, and cease-and-desist orders, goply only to violations occurring on or after the
effective date, September 1, 2003. Providesthat the changes rdating to immunity from civil and crimind
ligbility apply only to reports made after the effective date, September 1, 2003.

SECTION 32. Specifies that the changes made relating to pendtiesfor violations of the Act, apply only
to offenses committed on or after the effective date, September 1, 2003.

EFFECTIVE DATE

Establishes the effective date of the Act as September 1, 2003.

COMPARISON OF ORIGINAL TO SUBSTITUTE

C.S.H.B. 1218 darifies that Board personnel are prohibited from serving on the executive Board or
executive committeeof arelated Texas Trade Association. Theorigina applied to any board or committee
of arelated Texas trade association.

The subdtitute corrects the spelling of the word subsection.

The subdtitute extendsthe time alowed for renewing a ddinquent license from one year to two years, and
creates a pendty for renewing alicense during this extended period, by requiring payment equa to three
times the normaly required renewa fee. The subgtitute prohibits aperson from renewing alicensethat has
been expired at least two years.

The subdtitute modifies aprovison in the origind versgon, reaing to notice and hearing on the emergency
suspension of alicense, by requiring the Board to issue notice of a hearing within five days of gpped, and
to hold a hearing on the gpped within five days of notice, unless otherwise agreed to by the parties. The
origina versonrequired the Board to issue notice within 10 days of receiving ahearing request, and to hold
the hearing “as soon as practicable” The subgtitute adds new language requiring the Board to take action
withintwo days if the hearing results in a recommendationto vacate the emergency suspensionorder. The
subgtitute removes the term hearings officer and substitutes administrative law judge, for consstency
with the Government Code.

The subgtitute removes the language in the origind which made al violations of the Accountancy Act
subject to enhanced crimind penalties, and instead subjects only intentiond, fraud-rdated violations to the
enhanced crimind pendties. The subdtitute maintains the current Class B penalty for al other violations.
C.SH.B. 1218 ds0 replaces the pendty language in the origind with standard pend code terminology.
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