BILL ANALYSIS

C.S.H.B. 2252

By: Hores

Environmenta Regulaion
Committee Report (Substituted)

BACKGROUND AND PURPOSE

Current law dlows the Texas Commission on Environmental Qudlity to place a lien against certain
landowners without consdering an individud’ s ability to satisfy the lien.

Asproposed, CSHB 2252 grants moreflexibility to the executive director in determining whether to place
a lien on a property and to do so in a way which better benefits the owner of the property. It avoids
placing a hardship on certain “innocent homeowners’ in Stuations where TCEQ hasthe authority to place
alien.

RULEMAKING AUTHORITY

It isthe committee' s opinion that rulemaking authority is expressy granted to the Texas Commission on
Environmental Quality in SECTION 4, { Section 361.201 ()}, and SECTION 5 (c) of thishill.

ANALYSIS

SECTION 1. Amends Section 361.181 (c) of the Health and Safety Code to read as follows:
(©) Inthissubchapter:

(1) defines“Facility.”

(2) Provides “Homestead” has the meaning designated by Section 51, Article XVI, Texas
Condtitution.

SECTION 2. Amends Section 361.194 (b) is amended to read as follows:
Subsection (@) is ddeted and replaced with Subsection (b) adding the following language:

Requires the executive director to prepare an affidavit and in determining whether to prepare an affidavit
or whether alien is satisfied, the executive director:

(1) isrequired to proceed in the manner that the executive director determines will most likely
result in the least overdl costs to the State after any cost recovery action; and

(2) theexecutivedirector isauthorized to takeinto account alandowner’ sfinancid ability to satisfy
the lien, induding the consideration of whether the landowner received financial compensation for the
disposa of any substance addressed by the remedid actionand whether the real property that isthe subject
of thelien:

(A) isahomestead and is being occupied as a home by the landowner; and

(B) hasafar market value of $250,000 or less.
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SECTION 3. Amends Section 361.197 of the Hedlth and Safety Code, by adding Subsection () as
follows

(e) Prohibitsthe commission from filing acost recovery action under this section againgt anindividud if the
individud’s only sgnificant asset is a homestead that:

(1) includes the facility subject to or affected by aremedid action;
(2) isoccupied by the individua as ahome;
(3) hasafar market vaue of $250,000 or less.

SECTION 4. Amends section 361.201 of the Hedth and Safety Code, by adding Subsections (d) and
(e) asfollows:

(d) Requiresthe commission to determine whether a potentidly responsible party isfinancidly capable of
conducting any necessary remediation studies or remedid action if the respongble party is an individud
whose homestead includes the facility subject to or affected by aremedid action.

(e) Requiresthe commissonby rule to adopt criteria for determining the financid capability of anindividud
under Subsection(d). Providesthat therulesmust providethat the vaue of theindividud’ shomestead may
not be included in the tota amount of the individud’ s assats if:

(1) theindividud is occupying the homestead as ahome; and

(2) thefair market value of the homestead is $250,000 or less.

SECTION 5.

(& Appliesto the change in law amended in Sections 2 and 3 gpplying to a lien affidavit and a cost
recovery action filed under the Hedlth and Safety Code.  This subsection recovers money spent by the
Texas Commission on Environmenta Quality for a hazardous waste remediation project which begins on
or after the effective date of this Act.

(b) Appliesto the changein law amended in Section 4 which refers to a potentia remediation project for
which aremedid investigation or feasihility sudy under Section 361.185 of the Health and Safety Code
which ison or after the effective date of this Act.

(©) Requiresthe Texas Commisson on Environmental Quality to adopt rules and implement the changes
made by this bill no later than December 1, 2003.

SECTION 6. Effective Date: September 1, 2003.

EFFECTIVE DATE

September 1, 2003.

COMPARISON OF ORIGINAL TO SUBSTITUTE

CSHB 2252 maodifies the origind versionby deeting Subsection (&) in SECTION 2 which dedswith dl
remediation cogts for which a person isligble to the state and condtitutes alien in favor of the state on the
real property and the rights to the real property that are subject to or affected by aremedia action.
Remediation costs for which a person would otherwise be lidble to the state under this chapter do not
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condtitute alien in favor of the state againgt anindividud’ shomestead that isthe individud’ sonly sgnificant
asst if the homestead includes the facility subject to or affected by a remedid action and is occupied by
the individud asahome.

CSHB 2252 clarifiesthe origind version by adding Subsection (b) in SECTION 2 which stipul ates that
alienimposed by this sectionarises and is attached to the real property subject to or affected by aremedia
actionat the time an afidavit isrecorded and indexed in accordance withthis sectioninthe county inwhich
the real property islocated. Inorder to determine rights for al affected parties, the lien does not relate
back to atime before the date on which the affidavit is recorded, which isthe beginning dete of the lien.
By law, the liencontinues until the liability for the costsis stisfied or unenforceable. CSHB 2252 requires
the executive director of TCEQ to prepare an affidavit and to determine whether the lienissatisfied. The
executive director is required to take action in a manner which will most likely result in the least overdl
costs to the State after any recovery action; and is authorized to take into account alandowner’ s financid
ability to satisfy the lien. The committee subgtitute provides that the executive director must consider
whether the landowner received financid compensationfor the disposal of any substance addressed by the
remedia action and whether the red property thet isthe subject of the lien is a homestead and is being
occupied as a home by the landowner.
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