BILL ANALYSIS

Senate Research Center C.S.H.B. 3419
78R17097 JD-F By: Davis, John (Lindsay)
Intergovernmenta Relations

5/23/2003

Committee Report (Subgtituted)

DIGEST AND PURPOSE

Current law provides procedures for cities and counties to seize abandoned property for payment of
delinquent taxes, pendties, and interest. Courts differ in their gpplication of the provisons establishing
the procedures for seizure. C.S.H.B. 3419 amends Chapter 33 of the Tax Code to include extensive
notice provisons regarding the intention to seize abandoned property. 1t provides for more information
for the tax assessor-collector to rely on in consdering whether the property qudifies for atax warrant
rather than the traditiond lawsuit or judicid foreclosure process. Thehill aso dlarifies saverd
inconsstent definitions.

RULEMAKING AUTHORITY

This bill does not expresdy grant any additional rulemaking authority to a state officer, ingtitution, or
agency.

SECTION BY SECTION ANALYSS

SECTION 1. Amends Section 33.25, Tax Code, asfollows;

Sec. 33.25. New heading: TAX SALE: NOTICE; METHOD; DISPOSITION OF
PROCEEDS. (a) Removes an exception as provided by Subsection (c). Setsforth
requirements for the posting of notice and the sale of property.

(b) Authorizes the commissoners court of acounty having a population of three million
or more by officid action to authorize a peace officer or the collector for the county
charged with sdlling property under this subchapter by public auction to enter into an
agreement with a person who holds an auctioneer’ s license to advertise the auction sde
of the property and to conduct the auction sale of the property. Authorizesthe
agreement to provide for on-line bidding and sde.

(¢) Authorizesthe commissioners court of a county that authorizes a peace officer or
the collector for the county to enter into an agreement under Subsection (b) by officia
action to authorize the peace officer or collector to enter into an agreement with a
service provider to advertise the auction and to conduct the auction sae of the property
or to accept bids during the auction sde of the property under Subsection (b) using the
Internet.

(d) Requirestheterms of an agreement entered into under Subsection (b) or (c) to be
approved in writing by the collector for each taxing unit entitled to receive proceeds
from the sdle of the property. Provides that an agreement entered into under
Subsection (b) or (c) is presumed to be commerciadly reasonable, and prohibits the
presumption from being rebutted by any person.

(&) Created from exigting text. Provides that failure to send or receive anotice
required, rather than provided, by this section does not affect the vaidity of the sde or
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title to the seized property.

(f) Requiresthat the proceeds of asale of property under this section be applied to
certain costs and expenses.

(9) Requiresthe peace officer or licensed auctioneer conducting the saeto pay al
proceeds from the sale to the collector designated in the tax warrant for distribution as
required by Subsection (f).

(h) Created from exigting text. Makes a conforming change.

SECTION 2. Amends Section 33.91, Tax Code, by amending Subsection (a) and adding Subsection
(¢), asfallows:

(8 Providesthat after notice has been provided to a person, the person’sreal property,
whether improved or unimproved, is subject to seizure by amunicipdity for the payment of
delinquent ad valorem taxes, pendlties, and interest the person owes on the property and the
amount secured by amunicipa hedth or safety lien on the property if certain conditions exist.

(c) Providesthat for purposes of this section, a property is presumed to have been abandoned
for at least one year if, during that period, the property has remained vacant and alawful act of
ownership of the property has not been exercised. Authorizes the tax collector of a
municipdity to rely on the affidavit of any competent person with persond knowledge of the
facts in determining whether a property has been abandoned or vacant. Providesthat for
purposes of this subsection, property is consdered vacant if there is an absence of any activity
by the owner, atenant, or alicensee related to residency, work, trade, business, leisure, or
recregtion, and “lawful act of ownership” includes mowing or cutting grass or weeds, repairing
or demolishing a structure or fence, removing debris, or other form of property upkeep or
maintenance performed by or at the request of the owner of the property.

SECTION 3. Amends Section 33.911, Tax Code, by amending Subsection (a) and adding
Subsection (c), to make conforming changes.

SECTION 4. Amends Section 33.912, Tax Code, asfollows;

Sec. 33.912. NOTICE. (&) Providesthat a person isconsidered to have been provided the
notice required by Sections 33.91 and 33.911 if by affidavit or otherwise the collector shows
that the assessor or collector for the municipdity or county mailed the person each bill for
municipa or county taxes required to be sent the person by Section 31.01 at the gppropriate
times.

(b) Providesthat, if notice under Subsection (a) is not provided, the notice required by
Section 33.91 or 33.911 shdl be given by the assessor or the collector for the

municipaity or county, as applicable, by:

(1) serving, in the manner provided by Rule 21a, Texas Rules of Civil
Procedure, atrue and correct copy of the application for atax warrant filed
under Section 33.92 to each person known, or congtructively known through
reasonable inquiry, to own or have an interest in the property;

(2) publishing in the English language a notice of the assessor's intent to seize
the property in a newspaper published in the county in which the property is
located if, after exercising reasonable diligence, the assessor or collector cannot
determine ownership or the address of the known owners; or
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(3) if required under Subsection (g), posting in the English language a notice of
the assessor's intent to seize the property if, after exercising reasonable
diligence, the assessor or collector cannot determine ownership or the address
of the known owners.

(¢) Requires anotice under Subsection (b)(1) to be provided at the time of filing the
goplication for atax warrant and to be supported by a certificate of service appearing on the
gpplication in the same manner and form as provided by Rule 21a, Texas Rules of Civil
Procedure. Provides that the notice is sufficient if sent to the person's last known address.

(d) Reguiresanatice by publication or posting under Subsection (b) to substantially comply
with this subsection. Requires the notice to be made in a certain manner.

(e) Providesthat adescription of the property under Subsection (d)(4) is sufficient if it isthe
same as the property description appearing on the current tax roll for the county or

municipdlity.

(f) Authorizes anatice by publication or posting under Subsection (b) to relate to more than
one property or to multiple owners of property.

(9) Authorizes a newspaper, for publishing a notice under Subsection (b)(2), to charge arate
that does not exceed the greater of two cents per word or an amount equal to the published
word or line rate of that newspaper for the same class of advertisng. Providesthat if notice
cannot be provided under Subsection (b)(1) and there is not a newspaper published in the
county where the property islocated, or a newspaper that will publish the notice for the rate
authorized by this subsection, the assessor shdl post the notice in writing in three public places
in the county. Requires one of the posted notices to be at the door of the county courthouse.
Requires proof of the posting to be made by affidavit of the person posting the notice or by the
attorney for the assessor or collector.

(h) Providesthat a personis consdered to have been provided the notice under Section 33.91
or 33.911 in the manner provided by Subsection (b) if the application for the tax warrant under
Section 33.92:  contains the certificate of service as required by Subsection (b)(2); is
accompanied by an affidavit on behaf of the applicable assessor or collector gating the fact of
publication under Subsection (b)(2), with a copy of the published notice attached; or is
accompanied by an affidavit of posting on behaf of the gpplicable assessor or collector under
Subsection (g) stating the fact of posting and facts supporting the necessity of posting.

(i) Providesthat afailureto provide, give, or receive a notice provided under this section does
not affect the validity of asde of the seized property or title to the property.

(j) Providesthat the costs of publishing notice under this section are chargeable as costs and
payable from the proceeds of the sale of the property.

SECTION 5. Amends Section 33.92, Tax Code, by amending Subsection (b) and adding Subsection
(d), asfollows:

(b) Authorizes the collector to show that the property has been abandoned or vacant for a
least one year, as required by Section 33.91(a)(1)(C) or 33.911(a)(1)(C) by affidavit of any
competent person with persona knowledge of the relevant facts.

(d) Entitles the collector, on request in the application, to recover attorney's feesin an amount
equd to the compensation specified in the contract with the attorney for collection of the
delinquent taxes, pendties, and interest on the property if: the taxing unit served by the
collector contracts with an attorney under Section 6.30; the existence of the contract and the
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amount of attorney’ s fees that equal the compensation specified in the contract are supported
by the affidavit of the collector; and the delinquent tax sought to be recovered is not subject to
an additiond penalty under Section 33.07 or 33.08 a the time the gpplication is filed.

SECTION 6. Amends Sections 33.93(a) and (c), Tax Code, asfollows:

(@ Reguires atax warrant to direct the sheriff or a constable in the county and the collector for
the municipdity or the county to seize the property described in the warrant, subject to the right
of redemption, for the payment of any attorney's fees included in the gpplication as provided by
Section 33.92(d).

(¢) Requiresthe collector, on issuance of atax warrant, to take possession of the property
pending its sdle by the officer charged with sdlling the property.

SECTION 7. Amends Section 33.94(a), Tax Code, to include in the list of people to whom the tax
collector isrequired to deliver a notice regarding seized property each person to whom notice was
provided under Section 33.912(a) and each person to whom notice was provided under Section
33.912(b)(1).

SECTION 8. Amends Section 34.01(a) and (r), Tax Code, asfollows:

(@ Include referencesto real property seized under atax warrant issued under Subchapter E,
Chapter 33.

() Includes an exception as provided by this subsection. Authorizes the commissioners court
of the county to designate an areain the county courthouse or another location in the county
where sales under this section must take place and to record any designated area or other
location in the redl property records of the county. Makes conforming changes.

SECTION 9. Amends Sections 34.02(b) and (d)-(f), Tax Code, asfollows:
(b) Requires the proceeds to be applied to:

(1) the, rather than dl, costs of advertisng the tax sale;

(2) any, rather than dl, fees ordered by the judgment to be paid to an appointed
attorney ad litem, rather than the officer conducting the sde;

(3) theorigind court cogts payable to the clerk of the court;

(4) the fees and commissions payable to the officer conducting the sdle;

(5) the expensesincurred by ataxing unit in determining necessary partiesand in
procuring necessary legal descriptions of the property if those expenses were awarded
to the taxing unit by the judgment under Section 33.48(8)(4);

(6) thetaxes, pendlties, interest, and attorney's fees that are due under the judgment;
and

(7) any other amount awarded to ataxing unit under the judgment.

(d) Makes conforming changes.

(e) Deletesthetext of Subsection (€), stating thet if the sdle is pursuant to seizure of persond
property, the officer conducting the sdle shdl distribute any excess of proceeds as provided by
law for excess proceeds in the case of execution. Redesignates Subsection (f), defining
“taxes,” as Subsection (€).

SECTION 10. Amends Section 34.04(c), Tax Code, to require the court at the hearing to order that

the proceeds be paid according to certain priorities to each party that establishesits claim to the
proceeds. Includes “each former owner of the property, asthe interest of each may appear” asthefifth
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and find item on thelig.
SECTION 11. Amends Section 34.06(d), Tax Code, to require the purchasing taxing unit, after
retaining the amount authorized by Subsection (c), to then pay dl costs of the suit and the sale of the
property in the same manner and in the same order of priority as provided by Sections 34.02(b)(1)-
(5). Deletestext regarding the officer conducting the sale of the property and the clerk of the court in
connection with the sde of the property.
SECTION 12. Amends Section 34.21, Tax Code, by adding Subsection (k), as follows:
(k) Prohibitstheinclusion of dues and assessments for maintenance paid to a property owners
associaion within the definition of “costs’ under Subsection (g) from being congtrued as a
walver of any immunity to which ataxing unit may be entitled from a suit or from liability for
those dues or assessments, or authority for ataxing unit to make an expenditure of public funds
inviolation of Section 50, 51, or 52(a), Article I11, or Section 3, Article X1, Texas Congtitution.
SECTION 13. Effectivedate: upon passage or September 1, 2003.
SECTION 14. Makes application of the change in law made by Section 1 of this Act prospective.

SECTION 15. Makes application of the changesin law made by Sections 2, 3, 4, 5, 6, 7, and 8 of
this Act prospective.

SECTION 16. Makes application of the change in law made by Section 9 of this Act prospective.
SECTION 17. Makes gpplication of the changesin law made by Section 10 of this Act prospective.

SECTION 18. Makes application of the changesin law made by Section 11 of this Act prospective.
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