BILL ANALYSIS

C.S.H.B. 3503

By: Hartnett

Judicid Affairs

Committee Report (Substituted)

BACKGROUND AND PURPOSE

The Texas supreme court recently issued its opinion in the case of Texas Commerce Bank, N.A. v.
Grizde, --- S\W.3d ---, 2002 WL 31890895 (Tex. 2002). The caseinvolved aplantiff who brought suit
agang atrustee dleging, among other things, saf-deding.

The Grizze trust contained an exculpatory clause, which provided that the trustee “ shall not be liable for
any act or omisson except in the case of gross negligence, bad faith, or fraud.” The question before the
court was whether a trust’s exculpatory clause can exonerate a corporate trustee from ligbility for sdf-
dedling without violating public policy. The Grizze court concluded thet it could.

The court stated that it recognized that the broad authority of a settlor of atrust to exonerate a corporate
trustee from liability “can lead to harsh results” but said that it “presume]d] the Legidature was aware of
thiswhen it enacted the Texas Trust Act” (predecessor to the current Trust Code). C.S.H.B. 3503 sets
forth new provisons regarding excul patory clausesin trusts.

RULEMAKING AUTHORITY

It is the committee’s opinion that this bill does not expresdy grant any additionad rulemaking authority to
a dtate officer, department, agency, or indtitution.

ANALYSIS

C.S.H.B. 3503 amendsthe Property Code to providethat atrust created under Section142.005, Property
Code, is subject to Subtitle B, Title 9, Property Code. Notwithstanding the preceding, Section 142.005
prevails over aprovison in Subtitle B, Title 9 that isin conflict with Section 142.005.

The bill providesthat aprovison in atrust created under Section 142.005 that relieves a trustee from a
duty, respongbility or lighility imposed by Section 142.005 or Subtitle B, Title 9, is enforceable only if: 1)
the provision is limited to specific facts and circumstances unique to the property of that trust and is not
applicable generaly to the trust; and 2) the court creating or modifying the trust makes a specific finding
that thereis clear and convincing evidence that the inclusion of the provison isin the best interests of the
beneficiary of the trust.

The bill amendsthe Probate Code to providethat provision in atrust created under Section 867, Probate
Code, that relieves atrusteefromaduty, responsihility or ligbility imposed by Subpart N, Part 4, Chapter
XII1, Probate Code, or Subtitle B, Title 9, Property Code, isenforceable only if: 1) theprovisonislimited
to spedific factsand circumstances unique to the property of that trust and is not gpplicable generdly to the
trust; and 2) the court creating or modifying the trust makes a specific finding that there is clear and
convinaing evidencethat the indlusonof the provison isin the best interests of the beneficiary of the trust.

EFFECTIVE DATE

September 1, 2003.
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COMPARISON OF ORIGINAL TO SUBSTITUTE

The subgtitute deletes Sections 1-4 of the original, which contained certain provisions forbidding a settlor
from including certain exculpatory clausesin atrust insrument.

The remaining provisons have minor semantic differences from the origina due to Legidative Council
drafting, but there are no substantive changes.
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