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DIGEST AND PURPOSE

The Texas Supreme Court recently issued its opinion in the case of Texas Commerce Bank, N.A. v.
Grizzde, 2002 WL 31890895 (Tex. 2002). Thecaseinvolved aplantiff who brought suit againgt atrustee
dleging, among other things, sdf-deding.

The Grizze trust contained an exculpatory clause, which provided that the trustee "shdl not be liable for
any act or omisson except in the case of gross negligence, bad faith, or fraud." The question before the
court was whether a trust’s exculpatory clause can exonerate a corporate trustee from liability for
sdf-deding without violating public policy. The court concluded that it could.

The court stated that it recognized that the broad authority of a settlor of atrust to exonerate a corporate
trustee from liability "can lead to harsh results,” but said thet it "presume[d] the Legidaure was awvare of
thiswhen it enacted the Texas Trust Act” (predecessor to the current Trust Code). C.S.H.B. 3503 sats
forth new provisions regarding exculpatory clausesin trugts.

RULEMAKING AUTHORITY

This bill does not expresdy grant any additiona rulemaking authority to a state officer, inditution, or
agency.

SECTION BY SECTION ANALYSS

SECTION 1. Amends the heading to Section 113.059, Property Code, to read as follows:
Sec. 113.059. POWER OF SETTLOR TO ALTER TRUSTEE' S RESPONSIBILITIES.

SECTION 2. Amends Section 113.059, Property Code, by amending Subsection (&) and adding
Subsections (€) and (d), as follows:

(8) Deetesareferenceto Subsection (b) in exigting text.

(c) Prohibits asettlor from rdieving the trustee of liability for certain conditions.

(d) Providesthat aprovison in atrust instrument relieving the trustee of aliability for abreach
of trugt isineffective to the extent that the provison isinserted in the trust instrument as a result

of an abuse by the trustee of afiduciary duty to or confidentid relationship with the settlor.

SECTION 3. Amends Section 142.005, Property Code, by adding Subsections (h), (i), and (j), as
follows

(h) Providesthat atrust created under this section is subject to Subtitle B, Title 9.

(i) Providesthat notwithstanding Subsection (h), this section prevails over aprovisonin
Subtitle B, Title 9, that isin conflict or incongstent with this section.
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(j) Providesthat aprovison in atrust crested under this section that relieves atrustee from a
duty, respongihility, or liability imposed by this section or Subtitle B, Title 9, is enforcesble only
if certain conditions are met.

SECTION 4. Amends Section 868, Texas Probate Code, by adding Subsection (c) to provide that a
provison in atrust crested under Section 867 that relieves atrustee from a duty, responsibility, or
liability imposed by this subpart or Subtitle B, Title 9, Property Code, is enforceable only if certain
conditions are met.

SECTION 5. Effectivedate: September 1, 2003.
Makes gpplication of this Act prospective.
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