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 By:  Chisum, Gallego, Solomons, Dunnam
H.B. No. 1218

Substitute the following for H.B. No. 1218:

By:  Jones of Lubbock
C.S.H.B. No. 1218

A BILL TO BE ENTITLED

AN ACT

  relating to the continuation and functions of the Texas State Board of Public Accountancy; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Section 901.006, Occupations Code, is amended to read as follows:

Sec. 901.006.  APPLICATION OF SUNSET ACT.  The Texas State Board of Public Accountancy is subject to Chapter 325, Government Code (Texas Sunset Act). Unless continued in existence as provided by that chapter, the board is abolished and this chapter expires September 1, 2015 [2003].

SECTION 2.  Section 901.053, Occupations Code, is amended to read as follows:

Sec. 901.053.  MEMBERSHIP AND EMPLOYEE RESTRICTIONS.  (a)  In this section, "Texas trade association" means a [nonprofit,] cooperative[,] and voluntarily joined statewide association of business or professional competitors in this state designed to assist its members and its industry or profession in dealing with mutual business or professional problems and in promoting their common interest.

(b)  A person may not be a member of the board and may not be a board employee employed in a "bona fide executive, administrative, or professional capacity," as that phrase is used for purposes of establishing an exemption to the overtime provisions of the federal Fair Labor Standards Act of 1938 (29 U.S.C. Section 201 et seq.), and its subsequent amendments, if:
(1)  the person is acting in the capacity of an [An] officer, executive board or executive committee member, employee, or paid consultant of a Texas trade association in the field of public accountancy; or
(2)  the person's [may not be a member of the board and may not be an employee of the board who is exempt from the state's position classification plan or is compensated at or above the amount prescribed by the General Appropriations Act for step 1, salary group A17, of the position classification salary schedule.
[(c)  A person who is the] spouse is acting in the capacity of an officer, executive board or executive committee member, manager, or paid consultant of a Texas trade association in the field of public accountancy [may not be an employee of the board who is exempt from the state's position classification plan or is compensated at or above the amount prescribed by the General Appropriations Act for step 1, salary group A17, of the position classification salary schedule].

(c) [(d)]  A person may not be [serve as] a member of the board or act as the general counsel to the board if the person is required to register as a lobbyist under Chapter 305, Government Code, because of the person's activities for compensation on behalf of a profession related to the operation of the board.

[(e)  A member or employee of the board may not be related within the second degree by consanguinity or affinity, as determined under Chapter 573, Government Code, to a person who is an officer, employee, or paid consultant of a trade association of persons governed by this chapter.]

SECTION 3.  Sections 901.056(a) and (c), Occupations Code, are amended to read as follows:

(a)  It is a ground for removal from the board that a member:

(1)  does not have at the time of taking office [the appointment] the qualifications required by Section 901.051;

(2)  does not maintain during service on the board the qualifications required by Section 901.051 [or 901.052];

(3)  is ineligible for membership under [violates a prohibition established by] Section 901.052 or 901.053;

(4)  cannot, because of illness or disability, discharge the member's duties for a substantial part of the member's term;  or

(5)  is absent from more than half of the regularly scheduled board meetings [of the board and a committee of the board] that the member is eligible to attend during a calendar year without an excuse approved [unless the absence is excused] by a majority vote of the board.

(c)  If the executive director has knowledge that a potential ground for removal [of a board member] exists, the executive director shall notify the presiding officer [executive committee] of the board of the potential ground.  The presiding officer shall then notify the governor and the attorney general that a potential ground for removal exists.  If the potential ground for removal involves the presiding officer, the executive director shall notify the next highest ranking officer of the board, who shall then notify the governor and the attorney general that a potential ground for removal exists.
SECTION 4.  Subchapter B, Chapter 901, Occupations Code, is amended by adding Section 901.059 to read as follows:

Sec. 901.059.  TRAINING.  (a)  A person who is appointed to and qualifies for office as a member of the board may not vote, deliberate, or be counted as a member in attendance at a meeting of the board until the person completes a training program that complies with this section.
(b)  The training program must provide the person with information regarding:
(1)  this chapter;
(2)  the programs operated by the board;
(3)  the role and functions of the board;
(4)  the rules of the board, with an emphasis on the rules that relate to disciplinary and investigatory authority;
(5)  the current budget for the board;
(6)  the results of the most recent formal audit of the board;
(7)  the requirements of:
(A)  the open meetings law, Chapter 551, Government Code;
(B)  the public information law, Chapter 552, Government Code;
(C)  the administrative procedure law, Chapter 2001, Government Code; and
(D)  other laws relating to public officials, including conflict‑of‑interest laws; and
(8)  any applicable ethics policies adopted by the board or the Texas Ethics Commission.
(c)  A person appointed to the board is entitled to reimbursement, as provided by the General Appropriations Act, for the travel expenses incurred in attending the training program regardless of whether the attendance at the program occurs before or after the person qualifies for office.
SECTION 5.  Section 901.102, Occupations Code, is amended to read as follows:

Sec. 901.102.  DIVISION OF RESPONSIBILITIES.  The board shall develop and implement policies that clearly separate [define] the policy‑making [respective] responsibilities of the board and the management responsibilities of the executive director and the staff of the board.

SECTION 6.  Section 901.105, Occupations Code, is amended to read as follows:

Sec. 901.105.  EQUAL EMPLOYMENT OPPORTUNITY POLICY;  REPORT.  (a)  The executive director or the executive director's designee shall prepare and maintain a written policy statement that implements a program [to ensure implementation] of [an] equal employment opportunity to ensure that [program under which] all personnel decisions [transactions] are made without regard to race, color, disability, sex, religion, age, or national origin.

(b)  The policy statement must include:

(1)  personnel policies, including policies relating to recruitment, evaluation, selection, [appointment,] training, and promotion of personnel, that show the intent of the board to avoid the unlawful employment practices described by Chapter 21, Labor Code; and
(2)  an [a comprehensive] analysis of the extent to which the composition of the board's personnel is in accordance with [board workforce that meets] federal and state law and a description of reasonable methods to achieve compliance with federal and state law [guidelines;
[(3)  procedures by which a determination can be made of significant underuse in the board workforce of all persons for whom federal or state guidelines encourage a more equitable balance; and
[(4)  reasonable methods to appropriately address those areas of underuse].

(c)  The [(b) A] policy statement [prepared under Subsection (a)] must:

(1)  [cover an annual period;
[(2)] be updated [at least] annually;

(2) [and (3)] be reviewed by the Commission on Human Rights for compliance with Subsection (b)(1); and
(3)  be filed with the governor's office [governor.
[(c)  The governor shall deliver a biennial report to the legislature based on the information received under Subsection (b).  The report may be made separately or as a part of other biennial reports made to the legislature].

SECTION 7.  Subchapter C, Chapter 901, Occupations Code, is amended by adding Section 901.106 to read as follows:

Sec. 901.106.  INFORMATION ON STATE EMPLOYEE INCENTIVE PROGRAM.  The executive director or the executive director's designee shall provide to board employees information and training on the benefits and methods of participation in the state employee incentive program under Subchapter B, Chapter 2108, Government Code.
SECTION 8.  Subchapter D, Chapter 901, Occupations Code, is amended by adding Section 901.1525 to read as follows:

Sec. 901.1525.  APPOINTMENT OF BOARD COMMITTEES.  (a)  The board may appoint policy‑making and working committees to assist the board in performing its responsibilities under this chapter.  The board's policy‑making committees shall assist the board in establishing policies, drafting rules, setting budgets, representing the board, and performing other oversight duties necessary to administer this chapter.  The board's working committees shall assist the board in carrying out the board's functions, including reviewing enforcement cases and other licensing matters.  In establishing committees, the board shall maintain the distinction between the types of committees authorized by this section.
(b)  A person may not serve on a policy‑making committee unless the person is a board member.  A working committee may consist of members who are members of the board and members who are not board members.  A member of a working committee who is not a board member may participate as a full voting member of the committee.
(c)  A person may not be a non‑board member of a committee if:
(1)  the person is acting in the capacity of an officer, executive board or executive committee member, employee, or paid consultant of a Texas trade association in the field of public accountancy;
(2)  the person's spouse is acting in the capacity of an officer, executive board or executive committee member, manager, or paid consultant of a Texas trade association in the field of public accountancy; or
(3)  the person is required to register as a lobbyist under Chapter 305, Government Code, because of the person's activities for compensation on behalf of a profession related to the operation of the board.
(d)  For purposes of Subsection (c), "Texas trade association" has the meaning assigned by Section 901.053.
(e)  A committee member who is not a member of the board is subject to the same financial disclosure requirements that apply to a member of the board.
(f)  A committee member who is not a member of the board may not serve on the committee if the member:
(1)  violates Subsection (c);
(2)  cannot, because of illness or disability, discharge the member's duties for a substantial time;
(3)  is absent from more than half of the regularly scheduled meetings of the committee that the member is eligible to attend during a calendar year unless the absence is excused by a majority vote of the committee; or
(4)  does not comply with Subsection (e).
(g)  The board shall adopt rules that provide that a committee member shall refrain from participating in the discussion of and may not vote on an issue before a committee in which the member has a personal or financial interest.  A committee member who is not permitted to vote on a matter described by this subsection shall state at the time of the vote the reason why the member is not voting on the matter.
SECTION 9.  Section 901.153, Occupations Code, is amended by amending Subsection (a) and adding Subsections (d) and (e) to read as follows:

(a)  The board may appoint enforcement committees [from its membership].  An enforcement committee operates as a board working committee.  The membership of each enforcement committee must include at least one public member of the board.

(d)  In appointing the members of an enforcement committee, the board must determine whether a prospective committee member who is a license holder under this chapter has been the subject of any disciplinary action under this chapter.  A license holder who has been found in violation of this chapter may not serve on an enforcement committee.
(e)  A board member who serves on an enforcement committee that participates in the investigation of a specific complaint may not participate in any subsequent disciplinary proceeding of the board that pertains to the complaint and may not vote on the final disposition of the case.  The board shall adopt rules necessary to implement the requirements of this subsection.
SECTION 10.  Subchapter D, Chapter 901, Occupations Code, is amended by adding Section 901.1565 to read as follows:

Sec. 901.1565.  RULES ON CONSEQUENCES OF CRIMINAL CONVICTION.  (a)  The board shall adopt rules necessary to comply with Chapter 53.
(b)  In its rules under this section, the board shall list the specific misdemeanor offenses for which a conviction would constitute grounds for the board to take action under Section 53.021.  With regard to a misdemeanor conviction in another state, the board shall develop a process for determining whether the conviction is for an offense listed in the rules required by this subsection.
SECTION 11.  Section 901.160, Occupations Code, is amended by adding Subsection (e) to read as follows:

(e)  The board may disclose information that is confidential under this section to another governmental, regulatory, or law enforcement agency engaged in an enforcement action.  The board by rule shall adopt guidelines to assist the board in exercising its authority to share information under this subsection.  Subsections (a) and (c) do not apply to information disclosed under this subsection.
SECTION 12.  Subchapter D, Chapter 901, Occupations Code, is amended by adding Section 901.166 to read as follows:

Sec. 901.166.  AUTHORITY TO ISSUE SUBPOENA, ADMINISTER OATH, AND RECEIVE EVIDENCE.  (a)  The board may issue a subpoena to compel the attendance of a relevant witness or the production, for inspection and copying, of relevant documents, records, and other evidence, maintained by electronic or other means, that is in this state.
(b)  The board may administer oaths and take testimony and other evidence regarding any matter under the board's jurisdiction.
(c)  If a person fails to comply with a subpoena, the board, acting through the attorney general, may file suit to enforce the subpoena in a district court in Travis County or in a county in which a hearing conducted by the board may be held.
(d)  On finding that good cause exists for issuing the subpoena, the court shall order the person to comply with the subpoena.  The court may punish a person who fails to obey the court order.
(e)  The board shall pay a reasonable fee for photocopies subpoenaed under this section in an amount not to exceed the amount the board may charge for copies of its own records.
(f)  The reimbursement of the expenses of a witness whose attendance is compelled under this section is governed by Section 2001.103, Government Code.
SECTION 13.  Subchapter D, Chapter 901, Occupations Code, is amended by adding Section 901.167 to read as follows:

Sec. 901.167.  NEGOTIATED RULEMAKING AND ALTERNATIVE DISPUTE RESOLUTION POLICY.  (a)  The board shall develop and implement a policy to encourage the use of:
(1)  negotiated rulemaking procedures under Chapter 2008, Government Code, for the adoption of board rules; and
(2)  appropriate alternative dispute resolution procedures under Chapter 2009, Government Code, to assist in the resolution of internal and external disputes under the board's jurisdiction.
(b)  The board's procedures relating to alternative dispute resolution must conform, to the extent possible, to any model guidelines issued by the State Office of Administrative Hearings for the use of alternative dispute resolution by state agencies.
(c)  The board shall designate a trained person to:
(1)  coordinate the implementation of the policy adopted under Subsection (a);
(2)  serve as a resource for any training necessary for implementation of the negotiated rulemaking or alternative dispute resolution procedures; and
(3)  collect data on the effectiveness of the procedures  implemented by the board.
SECTION 14.  Subchapter D, Chapter 901, Occupations Code, is amended by adding Section 901.168 to read as follows:

Sec. 901.168.  TECHNOLOGY POLICY.  The board shall develop and implement a policy requiring the executive director and board employees to research and propose appropriate technological solutions to improve the board's ability to perform its functions.  The technological solutions must:
(1)  ensure that the public is able to easily find information about the board on the Internet;
(2)  ensure that persons who want to use the board's services are able to:
(A)  interact with the board through the Internet; and
(B)  access any service that can be provided effectively through the Internet; and
(3)  be cost‑effective and developed through the board's planning processes.
SECTION 15.  Section 901.203, Occupations Code, is amended to read as follows:

Sec. 901.203.  COMPLAINT INFORMATION.  (a)  The board shall maintain a [an information] file on [about] each written complaint filed with the board.  The file must include:
(1)  the name of the person who filed the complaint;
(2)  the date the complaint is received by the board;
(3)  the subject matter of the complaint;
(4)  the name of each person contacted in relation to the complaint;
(5)  a summary of the results of the review or investigation of the complaint; and
(6)  an explanation of the reason the file was closed, if the board closed the file without taking action other than to investigate the complaint.
(b)  The board shall provide to the person filing the complaint and to each person who is a subject of the complaint a copy of the board's policies and procedures relating to complaint investigation and resolution [board for a period not to exceed the 10th anniversary of the date of the complaint's final disposition].

(c)  The board, at least quarterly until final disposition of the [(b) If a written] complaint, shall notify [is filed with] the [board relating to a] person filing [regulated under this chapter, the board shall notify the parties to] the complaint and each person who is a subject of t

