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 By:  West, Chisum, Smith of Harris
H.B. No. 1567

Substitute the following for H.B. No. 1567:

By:  West
C.S.H.B. No. 1567

A BILL TO BE ENTITLED

AN ACT

  relating to the disposal of low‑level radioactive waste; authorizing the exercise of the power of eminent domain.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Sections 401.052(c), (d), and (f), Health and Safety Code, are amended to read as follows:

(c)  In adopting [promulgating] rules under this section, the board shall consult with the advisory board [and the commission].

(d)(1)  Fees assessed under the rules adopted under Subsection (b)(5) [this section shall]:

(A)  may not exceed $10 per cubic foot of shipped low‑level radioactive waste;

(B)  shall be collected by the compact waste disposal facility license holder under Subchapter F [authority] and remitted to the department for deposit [deposited] to the credit of the radiation and perpetual care fund; and

(C)  may be used only [exclusively] by the department for emergency planning for and response to transportation accidents involving low‑level radioactive waste.

(2)  Fee assessments under the rules adopted under Subsection (b)(5) [this section] shall be suspended when the amount of fees collected reaches $500,000, except that if the balance of fees collected is reduced to $350,000 or less, the assessments shall be reinstituted to bring the balance of fees collected to $500,000.

(f)  In this section, "shipper" [:
[(1)  "Shipper"]  means a person who generates low‑level radioactive waste and ships or arranges with others to ship the waste to a disposal site.

[(2)  "Authority" means the Texas Low‑Level Radioactive Waste Disposal Authority.]

SECTION 2.  Subchapter C, Chapter 401, Health and Safety Code, is amended by adding Section 401.071 to read as follows:

Sec. 401.071.  GENERAL POWERS OF COMMISSION IN RELATION TO LOW‑LEVEL RADIOACTIVE WASTE.  (a)  The commission may:
(1)  conduct, request, and participate in studies, investigations, and research relating to selection, preparation, construction, operation, maintenance, decommissioning, closing, and financing of disposal sites for and disposal of low‑level radioactive waste; and
(2)  advise, consult, and cooperate with the federal government, the state, interstate agencies, local governmental entities in this state, and private entities on matters involving the disposal of low‑level radioactive waste.
(b)  In carrying out its duties under this section the commission may:
(1)  apply for, receive, accept, and administer gifts, grants, and other funds available from any source; and
(2)  contract with the federal government, the state, interstate agencies, local governmental agencies, and private entities.
SECTION 3.  Section 401.104(b), Health and Safety Code, is amended to read as follows:

(b)  Except as provided by Subsection (e), the commission by rule shall provide for licensing for the disposal of radioactive material except for the disposal of by‑product material defined by Section 401.003(3)(B) and the disposal of low‑level radioactive waste under Subchapter F.  The department by rule shall provide for licensing the disposal of by‑product material defined by Section 401.003(3)(B).

SECTION 4.  Subchapter F, Chapter 401, Health and Safety Code, is amended to read as follows:

SUBCHAPTER F.  SPECIAL PROVISIONS CONCERNING LOW‑LEVEL RADIOACTIVE WASTE DISPOSAL

Sec. 401.2005.  DEFINITIONS.  In this subchapter:
(1)  "Compact waste" means low‑level radioactive waste that:
(A)  is generated in a host state or a party state; or
(B)  is not generated in a host state or a party state but has been approved for importation to this state by the compact commission under Section 3.05 of the compact established under Section 403.006.
(2)  "Compact waste disposal facility" means the low‑level radioactive waste disposal facility licensed by the department under this subchapter for the disposal of compact waste.
(3)  "Disposal facility site" means the tract of land on which is located the compact waste disposal facility and the federal facility waste disposal facility, if applicable.  The term includes the immediate area surrounding the facility or facilities.
(4)  "Federal facility waste" means low‑level radioactive waste that is the responsibility of the federal government under the Low‑Level Radioactive Waste Policy Act, as amended by the Low‑Level Radioactive Waste Policy Amendments Act of 1985 (42 U.S.C. Sections 2021b‑2021j).
(5)  "Federal facility waste disposal facility" means a facility for the disposal of federal facility waste authorized by Section 401.216.
(6)  "Host state" has the meaning assigned by Section 2.01 of the compact established under Section 403.006.
(7)  "Party state" has the meaning assigned by Section 2.01 of the compact established under Section 403.006.
Sec. 401.201.  REGULATION OF LOW‑LEVEL RADIOACTIVE WASTE DISPOSAL.  The department [commission] shall directly regulate the disposal of low‑level radioactive waste in accordance with this subchapter. The person making the disposal shall comply with this subchapter and department [commission] rules.

Sec. 401.202.  LICENSING AUTHORITY.  (a)  The [commission or] department may [, within its respective jurisdiction, shall] grant, deny, renew, revoke, suspend, or withdraw licenses for the disposal of low‑level radioactive waste from other persons and for the processing of that waste.

(b)  The department shall receive applications for and may issue not more than one license for a single compact waste disposal facility.  The department may issue the license only for a facility that meets:
(1)  requirements for licensing provided by this subchapter and by department rules; and
(2)  requirements for disposal adopted by the department that meet federal requirements for disposal.
(c)  Except as provided by Section 401.216, the department shall provide that the compact waste disposal facility license authorizes only the disposal of compact waste.
[Sec. 401.203.  LICENSE RESTRICTED TO PUBLIC ENTITY.  A low‑level radioactive waste disposal license may be issued only to a public entity specifically authorized by law for low‑level radioactive waste disposal.]

Sec. 401.204.  ACQUISITION OF PROPERTY.  (a)  An application for a compact waste disposal facility license [to dispose of low‑level radioactive waste from other persons] may not be considered unless the applicant has acquired the title to and any interest in land and buildings as required by department [commission] rule.

(b)  If an applicant for a compact waste disposal license is unsuccessful in acquiring a mineral right that the rules adopted under Subsection (a) require the applicant to acquire, the department may allow the applicant, to the extent permissible under federal law, to enter into a surface use agreement that restricts mineral access to the extent necessary to prevent intrusion into the disposal facility site.
(c)  If an applicant cannot reach a surface use agreement described by Subsection (b) with a private landowner, the attorney general shall, on request of the department, institute condemnation proceedings as provided under Chapter 21, Property Code, to acquire the mineral right.
Sec. 401.205.  RESPONSIBILITIES OF PERSONS LICENSED TO DISPOSE OF LOW‑LEVEL RADIOACTIVE WASTE.  (a)  The compact waste disposal facility license holder [A person who is licensed to dispose of low‑level radioactive waste from other persons] shall:

(1)  arrange for and pay the costs of management, control, stabilization, and disposal of low‑level radioactive waste and the decommissioning of the licensed activity;

(2)  convey to the state when the license is issued all required right, title, and interest in land and buildings acquired under department [commission] rules adopted under Section 401.204, together with requisite rights of access to that property; and

(3)  formally acknowledge before termination of the license the conveyance to the state of the right, title, and interest in low‑level radioactive waste located on the property conveyed.

(b)  The compact waste disposal facility license holder, if authorized under Section 401.216 to dispose of federal facility waste, shall:
(1)  arrange for and pay the costs of management, control, stabilization, and disposal of federal facility waste and the decommissioning of the authorized federal facility waste disposal activity;
(2)  on decommissioning of the authorized federal facility waste disposal activity, convey to the federal government, as provided by the federal Nuclear Waste Policy Act of 1982, Subtitle D (42 U.S.C. Section 10171 et seq.), as amended, all required right, title, and interest in land and buildings acquired under department rules under Section 401.204, together with requisite rights of access to that property; and
(3)  formally acknowledge before termination of the authorization the conveyance to the federal government of the right, title, and interest in radioactive waste located on the property conveyed.
Sec. 401.2051.  CONVEYANCE OF WASTE.  (a)  The compact waste disposal facility license holder shall convey to the state at no cost to the state title to the compact waste delivered to the disposal facility for disposal at the time the waste is accepted at the site.  Acceptance occurs when the waste manifest is signed.  This section does not apply to federal facility waste accepted at a federal facility waste disposal facility.
(b)  The title and all related rights and interest in compact waste conveyed under this section are the property of the department on the state's behalf.  The department may administer the waste as property in the name of the state.
Sec. 401.206.  RESIDENT INSPECTOR.  (a)  The compact waste disposal facility license holder [of a license to dispose of low‑level radioactive waste from other persons] shall reimburse the department [commission] for the salary and other expenses of two or more [a] resident inspectors [inspector] employed by the department [commission].

(b)  The department [commission] may require that the compact waste disposal facility license holder provide facilities at the [a] disposal site for the resident inspectors [inspector].

Sec. 401.207.  OUT‑OF‑STATE WASTE.  The compact waste disposal facility [A] license holder may not accept low‑level radioactive waste generated in another state for [processing or] disposal under a license issued by the department [commission] unless the waste [is]:

(1)  is accepted under a compact to which the state is a contracting party; or
(2)  is [from a state having an operating low‑level radioactive waste disposal site at which that state is willing to accept low‑level radioactive waste generated in this state; or
[(3)]  generated from manufactured sources or devices originating in this state.

Sec. 401.209.  ACQUISITION AND OPERATION OF LOW‑LEVEL RADIOACTIVE WASTE DISPOSAL SITES.  (a)  The department [commission] may acquire the fee simple title in land, affected mineral rights, and buildings at which low‑level radioactive waste can be or is being disposed of in a manner consistent with public health and safety and the environment.

(b)  Property acquired under this section may be used only for disposing of low‑level radioactive waste until the department [commission] determines that another use would not endanger the health, safety, or general welfare of the public or the environment.

(c)  The department [commission] may lease property acquired under this section for operating a disposal site [sites] for low‑level radioactive waste.

(d)  The right, title, and interest in low‑level radioactive waste accepted for disposal at property and facilities acquired under this section and any other interest acquired under this chapter are the property of the department [commission], acting on behalf of the state, and shall be administered and controlled by the department [commission] in the name of the state.

(e)  A right, title, or interest acquired under this chapter does not vest in any fund created by the Texas Constitution.

Sec. 401.210.  TRANSFER COSTS OF PROPERTY.  Low‑level radioactive waste and land and buildings transferred to the state or to the federal government under this chapter shall be transferred to the state or to the federal government without cost, other than administrative and legal costs incurred in making the transfer.

Sec. 401.211.  LIABILITY.  (a)  The transfer [to the state] of the title to low‑level radioactive waste and land and buildings to the state or to the federal government does not relieve a license holder of liability for any act or omission [fraudulent or negligent acts] performed before the transfer or while the low‑level radioactive waste or land and buildings are in the possession and control of the license holder.

(b)  The acceptance, storage, or disposal of federal facility waste by the compact waste disposal facility license holder at a federal facility waste disposal facility does not create any liability under state law on the part of the state, or on the part of any officer or agency of the state, for damages, removal, or remedial action with respect to the land, the facility, or the waste accepted, stored, or disposed of.
(c)  The compact waste disposal facility license must require the license holder to indemnify the state for any liability imposed on the state under state or federal law, as required by the department for the disposal of federal facility waste.
Sec. 401.212.  MONITORING, MAINTENANCE, AND EMERGENCY MEASURES.  The department [commission] may undertake monitoring, maintenance, and emergency measures that are necessary to protect the public health and safety and the environment in connection with low‑level radioactive waste and property for which it has assumed custody.

Sec. 401.213.  INTERSTATE COMPACTS.  The department [commission] shall cooperate with and encourage the use of interstate compacts, including the Southern States Energy Board, to develop regional sites that divide among the states the disposal burden of low‑level radioactive waste generated in the region.

Sec. 401.214.  REGIONAL DISPOSAL FACILITY UNDER COMPACT.  The compact waste disposal facility licensed under this subchapter is the regional disposal facility established and operated under the compact established under Chapter 403 for purposes of the federal Low‑Level Radioactive Waste Policy Act, as amended by the Low‑Level Radioactive Waste Policy Amendments Act of 1985 (42 U.S.C. Sections 2021b‑2021j).
Sec. 401.215.  ACCEPTANCE OF LOW‑LEVEL RADIOACTIVE WASTE.  Subject to limitations provided by Sections 401.207 and 401.248, the compact waste disposal facility shall accept for disposal all compact waste that is presented to it and that is properly processed and packaged.
Sec. 401.216.  FEDERAL FACILITY WASTE DISPOSAL.  (a)  The department may authorize the compact waste disposal facility license holder to dispose of federal facility waste.  The department may authorize federal facility waste disposal only at a separate and distinct facility that is operated exclusively for the disposal of federal facility waste and that is adjacent to the compact waste disposal facility.
(b)  The department may restrict the amount and type of federal facility waste the compact waste disposal facility license holder may accept at the separate adjacent facility.  The restrictions must be based on the performance objective established  by 10 C.F.R. Section 61.41.
(c)  The department may not allow commingling of compact waste and federal facility waste.
(d)  The compact waste disposal facility license holder may not accept federal facility waste at a federal facility waste disposal facility until the license holder begins accepting compact waste at the compact waste disposal facility.
Sec. 401.217.  LOCATION OF DISPOSAL FACILITY SITE.  The department may not issue a license for a compact waste disposal facility or authorize the operation of a federal facility waste disposal facility if the disposal facility site is located:
(1)  in a county any part of which is located 62 miles or less from an international boundary;
(2)  in a county in which the average annual rainfall is greater than 20 inches;
(3)  in a county that adjoins river segment 2309, 2310, or 2311 as identified by the commission in the Texas Surface Water Quality Standards, 30 T.A.C. Section 307.10(3);
(4)  in a 100‑year flood plain; or
(5)  less than 20 miles upstream of or up‑drainage from the maximum elevation of the surface of a reservoir project that:
(A)  has been constructed or is under construction by the United States Bureau of Reclamation or the United States Army Corps of Engineers; or
(B)  has been approved for construction by the Texas Water Development Board as part of the state water plan under Subchapter C, Chapter 16, Water Code.
Sec. 401.218.  DISPOSAL OF CERTAIN WASTE.  (a)  In this section, "Class A low‑level radioactive waste," "Class B low‑level radioactive waste," and "Class C low‑level radioactive waste" have the meanings assigned by department rule.
(b)  The compact waste disposal facility license holder shall dispose of Class B low‑level radioactive waste and Class C low‑level radioactive waste:
(1)  within a reinforced concrete container and within a reinforced concrete barrier or within containment structures made of materials technologically equivalent or superior to reinforced concrete; and
(2)  in such a manner that the waste can be monitored and retrieved.
(c)  The department by rule may require a compact waste disposal facility license holder to dispose of certain Class A low‑level radioactive wastes that present a hazard because of their high radiation levels in the manner required for Class B low‑level radioactive waste and Class C low‑level radioactive waste under Subsection (b).  To the extent practicable, rules adopted under this subsection shall be consistent with federal rules regarding classification of low‑level radioactive waste under 10 C.F.R. Part 61.
Sec. 401.219.  TECHNIQUES FOR MANAGING LOW‑LEVEL RADIOACTIVE WASTE.  (a)  As a condition for obtaining a compact waste disposal facility license, an applicant  must submit to the department or its designee evidence relating to the reasonableness of any technique for managing low‑level radioactive waste to be practiced at the proposed disposal facility or facilities.
(b)  Before determining the techniques to be used for managing low‑level radioactive waste, an applicant shall study alternative techniques, including:
(1)  waste processing and reduction at the site of waste generation and at the disposal facility; and
(2)  the use of aboveground isolation facilities.
Sec. 401.220.  DESIGN OF FACILITY.  The design of a disposal facility should incorporate, to the extent practicable, safeguards against hazards resulting from local meteorological conditions, including phenomena such as hurricanes, tornados, earthquakes, earth tremors, violent storms, and susceptibility to flooding.
Sec. 401.221.  MIXED WASTE.  (a)  In this section, "mixed waste" means a combination of hazardous waste as defined by Chapter 361 and low‑level radioactive waste and includes federal mixed waste.
(b)  The compact waste disposal facility license holder in accepting mixed waste at the compact waste disposal facility or a federal facility waste disposal facility shall comply with Chapter 361, the Resource Conservation and Recovery Act of 1976 (42 U.S.C. Section 6901 et seq.), as amended, and this chapter.
Sec. 401.222.  TERM OF LICENSE.  The compact waste disposal facility license issued under this subchapter expires on the 15th anniversary of its date of issuance and may be renewed for one or more terms of 10 years.
Sec. 401.223.  HEALTH SURVEILLANCE SURVEY.  The department and local public health officials shall develop a health surveillance survey for the population located in the vicinity of the disposal facility site.
Sec. 401.224.  PACKAGING OF RADIOACTIVE WASTE.  The department shall adopt rules relating to the packaging of radioactive waste.
Sec. 401.225.  SHIPMENT OF LOW‑LEVEL RADIOACTIVE WASTE.  (a)  On arrival of a shipment of low‑level radioactive waste at the compact waste disposal facility or a federal facility waste disposal facility, the compact waste disposal facility license holder must determine that the waste complies with all laws, rules, and standards relating to processing and packaging of low‑level radioactive waste before the waste is accepted for disposal at the facility.
(b)  A person making a shipment of low‑level radioactive waste that is in excess of 75 cubic feet shall give the compact waste disposal facility license holder written notice of the shipment at least 72 hours before shipment to the compact waste disposal facility or a federal facility waste disposal facility begins.  The written notice must contain information required by the department.
Sec. 401.226.  IMPROPERLY PROCESSED OR PACKAGED LOW‑LEVEL RADIOACTIVE WASTE.  (a)  If low‑level radioactive waste that is not properly processed or packaged arrives at the compact waste disposal facility or a federal facility waste disposal facility, the compact waste disposal facility license holder shall properly process and package the waste for disposal and charge the person making the shipment a fee to have the low‑level radioactive waste properly processed and packaged.
(b)  The compact waste disposal facility license holder shall report to the federal and state agencies that establish rules and standards for processing, packaging, and transporting low‑level radioactive waste any person who delivers to the compact waste disposal facility or a federal facility waste disposal facility low‑level radioactive waste that is not properly processed or packaged.
Sec. 401.227.  SELECTION OF APPLICATION FOR COMPACT WASTE DISPOSAL FACILITY LICENSE.  (a)  In selecting an application for the compact waste disposal facility license, the department shall:
(1)  issue notice of the opportunity to submit an application to dispose of low‑level radioactive waste in accordance with Section 401.228;
(2)  review all applications received under Subdivision (1) for administrative completeness;
(3)  evaluate all administratively complete applications in accordance with the evaluation criteria established by Sections 401.233‑401.236 and shall select the application that has the highest comparative merit in accordance with Section 401.232; and
(4)  review the selected application under Subdivision (3) for technical completeness and issue a draft license in accordance with Sections 401.237 and 401.238.
(b)  If the selected application is rejected or denied by the department, the department may select the next highest comparative merit application and proceed in accordance with Subsection (a)(4).
Sec. 401.228.  NOTICE TO RECEIVE APPLICATIONS.  Not later than January 1, 2004, the department shall give to the secretary of state for publication in the Texas Register notice that:
(1)  the department will accept applications for a 30‑day period, beginning 180 days after the date of the Texas Register notice, for the siting, construction, and operation of a facility or facilities for disposal of low‑level radioactive waste;
(2)  applications must comply with Chapter 401, Health and Safety Code, the rules of the department, and any other applicable requirements in the department's discretion;
(3)  applications must include a nonrefundable $500,000 application processing fee;
(4)  applications received within the 30‑day application receipt period will be evaluated by the department for administrative completeness;
(5)  applications deemed administratively complete will be evaluated by the department in accordance with the statutory evaluation criteria under Sections 401.233‑401.236; and
(6)  based on the department's evaluation, one application will be selected to be processed by the department.
Sec. 401.229.  APPLICATION PROCESSING FEE.  An application for a compact waste disposal facility license must include payment to the department of an application processing fee of $500,000.  The department may not review an application for administrative completeness until the department receives the application processing fee.  The application processing fee is nonrefundable.
Sec. 401.230.  RECEIPT OF APPLICATIONS.  (a)  For a 30‑day period beginning 180 days after the date notice is published under Section 401.228, the department shall accept applications for a compact waste disposal facility license.
(b)  Not later than the 45th day after the date an application is received, the department shall issue an administrative notice of deficiency to each applicant whose application is timely submitted but is determined by the department to be administratively incomplete.
(c)  The department shall provide an applicant for whom an administrative notice of deficiency is issued not more than three 30‑day opportunities to cure the noted deficiencies in the application.
(d)  The department shall reject any application that, after the period for correcting deficiencies has expired, is not administratively complete.
Sec. 401.231.  ADMINISTRATIVELY COMPLETE APPLICATION.  The department shall consider as administratively complete an application for which the department has received the portions of the application necessary to allow the department to review the technical merits of the application, including:
(1)  the identity and qualifications of the applicant;
(2)  a description of the proposed disposal facility or facilities and disposal facility site;
(3)  a description of the character of the proposed activities and the types and quantities of waste to be managed at the disposal facility or facilities;
(4)  a description of the proposed schedules for construction, receipt of waste, and closure;
(5)  a description of the financial assurance mechanism to be used;
(6)  a description of the design features of the facility or facilities, along with a description of the methods of construction and operation of the facility or facilities;
(7)  a characterization of the area and disposal facility site characteristics, including ecology, geology, soils, hydrology, natural radiation background, climatology, meteorology, demography, and current land uses;
(8)  a description of the safety programs to be used at the proposed facility or facilities;
(9)  a copy of the warranty deed or other conveyance showing required right, title, and interest in the land and buildings on which the facility or facilities are proposed to be located is owned in fee by the applicant as required by Section

