By:  Cook of Colorado
H.B. No. 2095

A BILL TO BE ENTITLED

AN ACT

relating to provision of workers' compensation insurance coverage through a certified self‑insurance group; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Subtitle A, Title 5, Labor Code, is amended by adding Chapter 407A to read as follows:

CHAPTER 407A.  GROUP SELF‑INSURANCE COVERAGE
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 407A.001.  DEFINITIONS.  (a)  In this chapter:
(1)  "Administrator" means an individual, partnership, or corporation engaged by the board of trustees of a group to implement the policies established by the board of trustees and to provide day‑to‑day management of the group.
(2)  "Commissioner" means the commissioner of insurance.
(3)  "Department" means the Texas Department of Insurance.
(4)  "Group" means a workers' compensation self‑insurance group that holds a certificate of approval under this chapter.
(5)  "Modified annual premium" means premium derived from standard premium adjusted by any advance schedule rating plan factors.
(6)  "Service company" means a person that provides services to the group other than services provided by the administrator, including:
(A)  claims adjustment;
(B)  safety engineering;
(C)  compilation of statistics and the preparation of premium, loss, and tax reports;
(D)  preparation of other required self‑insurance reports;
(E)  development of members' assessments and fees; and
(F)  administration of a claim fund.
(7)  "Standard premium" means premium derived from the filed rates as adjusted by experience modification factors but before the application of any advance premium discounts.
(b)  For purposes of this chapter, when used as a modifier of "benefits," "liabilities," or "obligations,"  the term "workers' compensation" includes both workers' compensation and employers' liability.
Sec. 407A.002.  APPLICATION OF CHAPTER; ESTABLISHMENT OF PRIVATE GROUP.  (a)  An unincorporated association or business trust composed of five or more private employers may establish a workers' compensation self‑insurance group under this chapter if the employers:
(1)  are engaged in the same or a similar type of business;
(2)  are members of a bona fide trade or professional association that has been in existence in this state for purposes other than insurance for at least five years before the establishment of the group; and
(3)  enter into agreements to pool their liabilities for workers' compensation benefits and employers' liability in this state.
(b)  This chapter does not apply to public employees or governmental entities.
Sec. 407A.003.  MERGER OF GROUPS.  (a)  Subject to the approval of the commissioner, a group may merge with another group engaged in the same or a similar type of business if the resulting group assumes in full all obligations of the merging groups.
(b)  The commissioner may conduct a hearing on a proposed  merger and shall conduct a hearing if any party, including a member of either group, requests a hearing.
Sec. 407A.004.  GROUP NOT INSURER.  A group issued a certificate of approval by the commissioner under this chapter is not:
(1)  an insurer based on that certificate; and
(2)  subject to the insurance laws and rules of this state except as otherwise provided by this chapter.
Sec. 407A.005.  CERTIFICATE OF APPROVAL REQUIRED.  An association of employers may not act as a workers' compensation self‑insurance group unless it has been issued a certificate of approval by the commissioner under this chapter.
Sec. 407A.006.  SERVICE OF PROCESS.  (a)  Each group shall be deemed to have appointed the commissioner as its attorney to receive service of legal process issued against the group in this state.
(b)  The appointment of the commissioner is irrevocable, binds any successor in interest, and remains in effect as long as any obligation or liability of the group for workers' compensation benefits exists in this state.
Sec. 407A.007.  HEARINGS.  A hearing required under this chapter shall be conducted by the State Office of Administrative Hearings in the manner provided for a contested case under Chapter 2001, Government Code.
Sec. 407A.008.  RULES.  The commissioner shall adopt rules as necessary to implement this chapter.
[Sections 407A.009‑407A.050 reserved for expansion]
SUBCHAPTER B.  APPLICATION REQUIREMENTS FOR
CERTIFICATE OF APPROVAL FOR SELF‑INSURANCE GROUP
Sec.  407A.051.  APPLICATION FOR INITIAL CERTIFICATE OF APPROVAL; APPROVAL REQUIREMENTS.  (a)  An association of employers that proposes to organize as a workers' compensation self‑insurance group shall file with the department an application for a certificate of approval.
(b)  The application must be in the form prescribed by the commissioner and must include:
(1)  the name of the group;
(2)  the location of the group's principal office;
(3)  the date of organization of the group;
(4)  the name and address of each employer that is a member of the group; and
(5)  any other information reasonably required by the commissioner.
(c)  The application must be accompanied by:
(1)  a nonrefundable $1,000 filing fee;
(2)  proof of compliance with the financial requirements under Section 407A.053;
(3)  proof of compliance with the excess insurance requirements under Section 407A.054;
(4)  a copy of the articles of association or declaration of trust of the group, if any;
(5)  a copy of any agreements entered into with an administrator or a service company;
(6)  a copy of the bylaws of the proposed group;
(7)  a copy of the agreement between the group and each employer who is a member of the group that:
(A)  secures the payment of workers' compensation benefits; and
(B)  includes provisions for payment of assessments as provided by Section 407A.355;
(8)  designation of the initial board of trustees and administrator of the group;
(9)  the address in this state where the books and records of the group will be maintained at all times;
(10)  a pro forma financial statement, in a form acceptable to the commissioner, that shows the financial ability of the group to pay the workers' compensation obligations of the employers who are members of the group;
(11)  proof of one of the following:
(A)  payment to the group, or a bona fide promise to pay on approval of the group, by each employer who is a member of the group of not less than 25 percent of that member's first year estimated annual net premium on a date prescribed by the commissioner, which shall be considered part of the first year premium payment of each member; or
(B)  if the group is formed from a trust existing on September 1, 2003, that the assets of the trust are sufficient to cover the workers' compensation obligations of the trust;
(12)  a $250,000 performance bond for the administrator in the form prescribed by the commissioner;
(13)  a $250,000 performance bond for the service company in the form prescribed by the commissioner; and
(14)  an indemnity agreement that meets the requirements of Section 407A.056.
(d)  Not later than the 30th day after the effective date of the change, a group shall notify the commissioner of any change in:
(1)  the information required to be filed under Subsection (c); or
(2)  the manner of the group's compliance with Subsection (c).
(e)  The commissioner shall evaluate the financial information provided with the application as necessary to ensure that:
(1)  the funding is sufficient to cover expected losses and expenses; and
(2)  the funds necessary to pay workers' compensation benefits will be available on a timely basis.
(f)  Except as otherwise provided by this subsection, the commissioner shall act on a complete application for a certificate of approval not later than the 90th day after the date on which the application is filed with the department.  If, because of the number of applications, the commissioner is unable to act on an application in a timely manner, the commissioner may extend the period for an additional 30 days.
Sec. 407A.052.  ISSUANCE OF CERTIFICATE OF APPROVAL; REFUSAL.  (a)  The commissioner shall issue a certificate of approval to a proposed group on finding that the group has met the requirements of this subchapter.
(b)  If the commissioner determines that a proposed group  has not satisfied the requirements under this subchapter for a certificate of approval, the commissioner shall issue an order refusing the certificate.  The order must set forth the reasons for the refusal.
(c)  On issuance of the certificate of approval, the group is  authorized to provide workers' compensation benefits.
Sec. 407A.053.  FINANCIAL REQUIREMENTS.  (a)  To obtain an initial certificate of approval and to be eligible to renew its certificate of approval, each group shall comply with the financial requirements adopted under this section.
(b)  The combined net worth of all employers who are members of the group must be at least $1 million.  A member of the group may not be required to submit an audited financial statement to establish the $1 million combined net worth, but the group must file a compiled report certified by a certified public accountant and based on financial statements or tax returns to support the existence of a combined net worth of at least $1 million for the initial group.  In the case of a group composed of a trust existing on September 1, 2003, the trust may satisfy the financial requirements of this section by showing that the trust has participant surplus, including accrued participant dividends of at least $2 million, in lieu of the requirement of the $1 million combined net worth of its members.
(c)  The group must post security in the form and amount prescribed by the commissioner, not to exceed $200,000.  The security may be provided by a surety bond, security deposit,  financial security endorsement, or any combination of those securities.  If a surety bond is used to meet the security requirement, the surety bond must be issued by a corporate surety company authorized to transact business in this state.  If a security deposit is used to meet the security requirement, the following are acceptable securities:
(1)  a bond or other evidences of indebtedness issued, assumed, or guaranteed by the United States of America or by an agency or instrumentality of the United States of America;
(2)  certificates of deposit in a federally insured bank;
(3)  shares or savings deposits in a federally insured savings and loan association or credit union;
(4)  a bond or security issued by a state and backed by the full faith and credit of that state;
(5)  a financial security endorsement described by Subsection (e);
(6)  public securities described by Subsection (f); and
(7)  commercial paper payable in United States currency that is rated in one of the two highest credit rating categories by each rating agency.
(d)  Any securities posted must be deposited in the state treasury and must be assigned to and made negotiable by the executive director of the commission under a trust document acceptable to the commissioner.  Interest accruing on a negotiable security deposited under this subsection shall be collected and transmitted to the depositor if the depositor is not in default.
(e)  A financial security endorsement that is issued as part of an acceptable contract for excess insurance coverage may be used to meet all or part of the security requirement in lieu of a security described under Subsection (c).  A bond, security deposit, or financial security endorsement must be:
(1)  made for the benefit of the state, to be used solely to pay claims and associated expenses; and
(2)  payable on the failure of the group to pay workers' compensation benefits that it is legally obligated to pay.
(f)  Public securities may be used as security under this section if the public securities bear interest or are sold at a discount and are issued by any corporation, denominated in United States dollars.
Sec. 407A.054.  EXCESS INSURANCE REQUIREMENTS.  (a)  To obtain an initial certificate of approval and to be eligible to renew its certificate of approval, each group must comply with the excess insurance requirements adopted under this section.
(b)  Each group shall obtain specific excess insurance for losses that exceed the group's retention in a form prescribed by the commissioner.  The commissioner may establish minimum requirements for the amount of specific excess insurance based on differences among groups in size, types of employment, years in existence, and other relevant factors.
Sec. 407A.055.  STANDARD PREMIUM REQUIREMENTS.  Each group must have an estimated annual standard premium of at least $250,000 during the group's first year of operation.  Thereafter, the annual standard premium must be at least $500,000.
Sec. 407A.056.  INDEMNITY AGREEMENT REQUIREMENTS.  (a)  An indemnity agreement filed under Section 407A.051 must jointly and severally bind the group and each employer who is a member of the group to meet the workers' compensation obligations of each member.
(b)  The indemnity agreement must be in the form prescribed by the commissioner and must include minimum uniform substantive provisions as prescribed by the commissioner.  Subject to the commissioner's approval, a group may add other provisions necessary  because of that group's particular circumstances.
Sec. 407A.057.  ADDITIONAL PERFORMANCE BOND REQUIREMENTS.  In addition to the requirements under Section 407A.051, the commissioner may require a service company providing claim services to furnish a performance bond of $250,000 in the form prescribed by the commissioner.
[Sections 407A.058‑407A.100 reserved for expansion]
SUBCHAPTER C.  TERMINATION OF CERTIFICATE OF APPROVAL
Sec. 407A.101.  CERTIFICATE OF APPROVAL; TERMINATION.  (a)  A certificate of approval remains in effect until terminated at the request of the group or revoked by the commissioner.
(b)  The commissioner may not grant the request of any group to terminate its certificate of approval unless the group has insured or reinsured all incurred workers' compensation obligations with an authorized insurer under an agreement filed with and approved in writing by the commissioner.  For purposes of this subsection, those obligations include:
(1)  known claims and expenses associated with those claims; and
(2)  incurred but not reported claims and expenses associated with those claims.
[Sections 407A.102‑407A.150 reserved for expansion]
SUBCHAPTER D.  BOARD OF TRUSTEES
Sec. 407A.151.  BOARD MEMBERSHIP.  (a)  Each group shall be operated by a board of trustees composed of at least five persons whom the members of the group elect for stated terms of office.  The trustees must be employees, officers, or directors of employers who are members of the group.  Each board member shall be a resident of this state or an officer of a corporation authorized to do business in this state.
(b)  An administrator or service company of the group, or owner, officer, employee of, or any other person affiliated with the administrator or service company, may not serve on the board of trustees.
Sec. 407A.152.  BOARD GENERAL POWERS AND DUTIES.  The board of trustees shall:
(1)  maintain minutes of its meetings and make the minutes available to the commissioner;
(2)  designate an administrator and delineate in the written minutes of its meetings the areas of authority it delegates to the administrator; and
(3)  retain an independent certified public accountant to audit the financial statements required by Section 407A.251.
Sec. 407A.153.  PROHIBITED ACTIVITIES.  The board of trustees may not:
(1)  extend credit to individual members for payment of a premium, except under payment plans approved by the commissioner; or
(2)  without first advising the commissioner of the nature and purpose of the loan and obtaining prior approval from the commissioner, borrow any money from the group or in the name of the group except in the ordinary course of business.
Sec. 407A.154.  GROUP FUNDS.  The board of trustees shall maintain responsibility for all money collected or disbursed from the group.
[Sections 407A.155‑407A.200 reserved for expansion]
SUBCHAPTER E.  GROUP MEMBERSHIP; TERMINATION; LIABILITY
Sec. 407A.201.  ADMISSION OF EMPLOYER AS MEMBER.  (a)  An employer who joins an approved workers' compensation self‑insurance group shall:
(1)  submit an application for membership to the board of trustees or its administrator; and
(2)  enter into the indemnity agreement as required by Section 407A.056.
(b)  The board of tr

