By:  Miller
H.B. No. 2405

A BILL TO BE ENTITLED

AN ACT

relating to the prompt payment of claims to physicians and providers by insurers and health maintenance organizations.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Section 3A, Article 3.70‑3C, Insurance Code, as added by Chapter 1024, Acts of the 75th Legislature, Regular Session, 1997, is amended to read as follows:

Sec. 3A.  PROMPT PAYMENT OF PREFERRED PROVIDERS.  (a)  In this section, "clean claim" means a [completed] claim that complies with section 3C of this article[, as determined under department rules, submitted by a preferred provider for medical care or health care services under a health insurance policy].

(b)  A physician or [preferred] provider must submit a claim to an insurer not later than the 95th day after the date the physician or provider provides the medical care or health care services for which the claim is made.  If a physician or provider fails to submit a claim in compliance with this subsection, the physician or provider forfeits the right to payment unless the failure to submit the claim in compliance with this subsection is a result of a catastrophic event that substantially interferes with the normal business operations of the physician or provider as determined under guidelines established by the commissioner by rule.  The period for submitting a claim under this subsection may be extended by contract.  A physician or provider may not submit a duplicate claim for payment before the 46th day after the date the original claim was submitted.  The commissioner may adopt rules under which an insurer may determine whether a claim is a duplicate claim [for medical care or health care services under a health insurance policy may obtain acknowledgment of receipt of a claim for medical care or health care services under a health care plan by submitting the claim by United States mail, return receipt requested.  An insurer or the contracted clearinghouse of an insurer that receives a claim electronically shall acknowledge receipt of the claim by an electronic transmission to the preferred provider and is not required to acknowledge receipt of the claim by the insurer in writing].

(c)  Except as provided by subsection (e) or (f) of this section, not [Not] later than the 45th day after the date that the insurer receives a clean claim submitted by [from] a preferred provider, the insurer shall:

(1)  pay the total amount of the claim in accordance with the contract between the preferred provider and the insurer;

(2)  pay the portion of the claim that is not in dispute and notify the preferred provider in writing why the remaining portion of the claim will not be paid; or

(3)  notify the preferred provider in writing why the claim will not be paid.

(d)  If a prescription benefit claim is electronically adjudicated and electronically paid, and the preferred provider or its designated agent authorizes treatment, the claim must be paid not later than 21st day after the treatment is authorized.

(e)  Except as provided by subsection (f) of this section, if [If] the insurer [acknowledges coverage of an insured under the health insurance policy but] intends to audit the preferred provider claim, the insurer shall pay the charges submitted at 100 [85] percent of the contracted rate on the claim not later than the 45th day after the date that the insurer receives the clean claim from the preferred provider.  If the insurer requests additional information needed to complete the audit, the request must describe with specificity the information requested and relate only to information the insurer in good faith needs to adjudicate the claim.  The insurer may only request information from the preferred provider that is contained in, or is in the process of being incorporated into, the patient's medical or billing record maintained by the preferred provider.  If a preferred provider does not supply information reasonably requested by the insurer in connection with the audit, the insurer may:
(1)  notify the provider in writing that the provider must provide the information not later than the 45th day after the date of the notice of forfeit the amount of the claim; and
(2)  if the provider does not provide the information as required by subsection (1), recover the amount of the claim and reasonable attorney's fees and court costs in an action to recover payment under this subsection [Following completion of the audit, any additional payment due a preferred provider or any refund due the insurer shall be made not later than the 30th day after the later of the date that:
[(1)  the preferred provider receives notice of the audit results; or
[(2)  any appeal rights of the insured are exhausted].

(f)  If an insurer needs additional information from a preferred provider to process a clean claim, the insurer shall request in writing that the preferred provider provide any additional information the insurer desires in good faith for clarification of the claim.  The insurer must request the additional information not later than the 30th day after the date the insurer receives the clean claim.  The request must describe with specificity the information requested and relate only to information the insurer in good faith needs to adjudicate the claim.  The insurer may only request information from the preferred provider that is contained in, or is in the process of being incorporated into, the patient's medical or billing record maintained by the preferred provider.  An insurer that requests additional information shall pay, deny, or audit the claim on or before the 45th day after the date the initial clean claim is received, excluding the day the insurer requests the additional information and each day after the date the additional information is requested and before the date the insurer receives the additional information. [An insurer that violates Subsection (c) or (e) of this section is liable to a preferred provider for the full amount of billed charges submitted on the claim or the amount payable under the contracted penalty rate, less any amount previously paid or any charge for a service that is not covered by the health insurance policy.]

(g)  The commissioner shall adopt rules to identify a filing by a physician or provider to an insurer that includes additional information requested by the insurer.
(h)  The insurer's clean claims payment processes shall be consistent with, if available, nationally recognized, generally accepted Current Procedural Terminology codes, notes, and guidelines, including all relevant modifiers.

(i)  A preferred provider may recover reasonable attorney's fees and court costs in an action to recover payment under this section.

(j) [(h)]  In addition to any other penalty or remedy authorized by this code or another insurance law of this state, an insurer that violates subsection (c), [or] (d), or (e) of this section is subject to an administrative penalty under Chapter 84 [Article 1.10E] of this code.  For each day an [The] administrative penalty is imposed under this subsection, the penalty [that article] may not exceed $1,000 for each [day the] claim that remains unpaid or violation of Subsection (c), [or] (d), or (e) of this section.  An insurer is not subject to an administrative penalty if the commissioner finds that the insurer has paid, denied or audited at least ninety‑five (95) percent of all clean claims received from preferred providers within the statutory time frames during a calendar year.  The commissioner may establish standards under which the commissioner may impose sanctions on or assess penalties against an insurer under Chapter 82 or 84 of this code if the commissioner finds that an insurer has violated subsection (c), (d), or (e) of this section in processing less than ninety‑five (95) percent of clean claims submitted to the insurer by preferred providers within the statutory time frames.
(k) [(i)]  Upon written request, [T] the insurer shall provide a preferred provider with summaries [copies] of all applicable utilization review policies and claim processing policies or procedures[, including required data elements and claim formats].

(l) [(j)  An insurer may, by contact with a preferred provider, add or change the data elements that must be submitted with the preferred provider claim.
[(k)  Not later than the 60th day before the date of an addition or change in the data elements that must be submitted with a claim or any other change in an insurer's claim processing and payment procedures, the insurer shall provide written notice of the addition or change to each preferred provider.
[(l)  This section does not apply to a claim made by a preferred provider who is a member of the legislature.
[(m)]  This section applies to a person with whom an insurer contracts to process claims or to obtain the services of preferred providers to provide medical care or health care to insureds under a health insurance policy.

(m) [(n)]  The commissioner of insurance may adopt rules as necessary to implement this section.

(n)  Except as provided by subsections (b) and (h) of this section, the provisions of this section 3A may not be waived, voided, or nullified by contract.
SECTION 2.  Article 3.70‑3C, Insurance Code, as added by Chapter 1024, Acts of the 7th Legislature, Regular Session, 1997, is amended by adding sections 3C‑3E, 3I, 3J, and 10 to read as follows:

Sec. 3C.  ELEMENTS OF CLEAN CLAIM.  (a)  A claim by a preferred physician or preferred provider, other than an institutional provider, is a "clean claim" if the claim is submitted to an insurer for payment using Centers for Medicare and Medicaid Services Form 1500 or a successor to that form developed by the National Uniform Claim Committee or its successor and adopted by the commissioner by rule for the purposes of this subsection and contains the information required by the commissioner by rule for the purposes of this subsection entered into the appropriate fields on the form.
(b)  A claim by a preferred institutional provider is a "clean claim" if the claim is submitted to an insurer for payment using Centers for Medicare and Medicaid Services Form UB‑92 or a successor to that form developed by the National Uniform Billing Committee or its successor and adopted by the commissioner by rule for the purposes of this subsection and contains the information required by the commissioner by rule for the purposes of this subsection entered into the appropriate fields on the form.
(c)  For electronically filed claims, the commissioner shall require any data element that is required in an electronic transaction set needed to comply with federal law.
(d)  A clean claim submitted by a physician or provider that includes additional fields, data elements, attachments, or other information not required under this section is considered to be a clean claim for the purposes of this article.
(e)  The provisions of this section may not be waived, voided, or nullified by contract.
(f)  A claim by a physician, provider or institutional provider is not a clean claim if the insurer reasonably and in good faith believes that it might have been submitted fraudulently.  An insurer may take appropriate measures to detect, investigate, prevent payment of, and report as required by law, claims that an insurer in good faith reasonably suspects may be fraudulent in nature.  Claims that in good faith of the insurer fall under reasonable suspicion of having been submitted fraudulently are not subject to the other provisions of this section 3C and must be treated in accordance with the insurer's established anti‑fraud procedures and with state and/or federal laws and regulations pertaining to the investigation and reporting of suspected insurance fraud.
Sec. 3D.  OVERPAYMENT.  (a)  Except as provided by subsection (b), an insurer may deduct the amount of an overpayment from any amount owed by the insurer to the physician or provider, or may otherwise recover the amount of overpayment, if:
(1)  not later than the 180th day after the date the physician or provider receives the payment, the insurer provides written notice of the overpayment to the physician or provider that includes the basis and specific reasons for the request for recovery of funds; and
(2)  the physician or provider does not make arrangements for repayment of the requested funds on or before the 45th day after the date the physician or provider receives the notice.
(b)  If a physician or provider exercises a right of appeal available under the physician's or provider's contract with the insurer, the insurer may not recover the amount overpaid until the physician's or provider's right of appeal is exhausted.
(c)  The insurer may modify the provisions of this section 3D by contract if agreed by the physician or provider.
Sec. 3E.  AVAILABILITY OF CODING GUIDELINES.  (a)  The commissioner by rule shall require a contract between an insurer and a preferred physician or preferred provider to provide that:
(1)  the physician or provider may request a description of the coding guidelines, including any underlying bundling, recoding, or other payment process and fee schedules applicable to specific procedures that the physician or provider will provide under the contract;
(2)  the insurer or the insurer's agent will provide the coding guidelines and fee schedules not later than the 30th day after the date the insurer receives the request;
(3)  the insurer will provide notice of changes to the coding guidelines and fee schedules that will result in a change of payment to a physician or provider not later than the 60th day before the date the changes take effect and will not make retroactive revisions to the coding guidelines and fee schedules; and
(4)  after a physician or provider receives information under this subsection, the contract may be terminated by the physician or provider, without penalty or discrimination in participation in contracts with the insurer, on or after the 60th day after the date the physician or provider provides the insurer written notice of intent to terminate the contract, unless modified by contract.
(b)  A physician or provider who receives information under subsection (a) of this section may only:
(1)  use or disclose the information for the purpose of practice management or billing activities; and
(2)  disclose the information to a government agency involved in the regulation of health care or insurance.
(c)  The insurer shall, on request of a physician or provider, provide the name, edition, and model version of the software that the insurer uses to determine bundling and unbundling of claims.
(d)  Nothing in this section may be construed to require an insurer to provide specific information that would violate any applicable copyright law or licensing agreement.  However, the insurer must supply, in lieu of any information withheld on the basis of copyright law or a licensing agreement, a summary of information that will allow a reasonable person with sufficient training, experience, and competence in claims processing to determine the payment to be made under the terms of the contract for covered services provided to enrollees.
Sec. 3I.  VIOLATION OF CERTAIN CLAIMS PAYMENT PROVISIONS; PENALTY.  (a)  This section applies only to a clean claim.
(b)  An insurer that fails to pay a clean claim in accordance with sections 3A(c), (d), or (e) of this article shall pay to the preferred physician or preferred provider the contracted rate owed by the insurer for the claim, less amounts previously paid, plus a penalty in the amount of fifty (50) percent of the difference between the billed charge and the contracted rate.  A penalty under this subsection shall not exceed one hundred thousand dollars ($100,000).  No penalty shall be paid on clean claims not covered by the health insurance policy.  This penalty shall apply to clean claims paid forty‑five (45) days or less after the statutory claims payment deadline, subject to Sec. 3A(f).
(c)  An insurer that fails to pay a clean claim in accordance with sections 3A(c), (d) or (e) of this article shall pay to the preferred physician or preferred provider the contracted rate owed by the insurer for the claim, less amounts previously paid, plus a penalty in the amount of one hundred (100) percent of the difference between the billed charge and the contracted rate.  A penalty under this subsection shall not exceed two hundred thousand dollars ($200,000).  No penalty shall be paid on clean claims not covered by the health insurance policy.  This penalty shall apply to clean claims paid forty‑six (46) days or more after the statutory claims payment deadline, subject to Sec. 3A(f).
(d)  An insurer that fails to pay the contracted rate owed by the insurer for a clean claim in accordance with sections 3A(c), (d) or (e) of this article shall pay to the preferred physician or preferred provider a penalty in the amount of fifty (50) percent of the underpaid amount.  A penalty under this subsection may not exceed one hundred thousand dollars ($100,000) or the difference between the billed charges and the contracted rate whichever is less.  This penalty shall apply if the insurer pays the balance of the contracted rate to the preferred physician or preferred provider within forty‑five (45) days of receipt of written notice of the underpayment from the preferred physician or preferred provider.
(e)  An insurer that fails to pay the contracted rate owed by the insurer for a clean claim in accordance with sections 3A(c), (d) or (e) of this article shall pay to the preferred physician or preferred provider a penalty in the amount of one hundred (100) percent of the underpaid amount.  A penalty under this subsection may not exceed two hundred thousand dollars ($200,000) or the difference between the billed charges and the contracted rate whichever is less.  This penalty shall apply if the insurer pays the balance of the contracted rate to the preferred physician or preferred provider forty‑six (46) days or more after receipt of written notice of the underpayment from the preferred physician or preferred provider.
(f)  An insurer is not liable for a penalty under subsection (d) or (e) of this section if the insurer corrects the underpayment within thirty (30) days of receipt of written notice from the preferred physician or preferred provider.  An insurer is not liable for a penalty under subsection (d) or (e) of this section unless the physician or provider notifies the insurer of the underpayment not later than the 180th day after the date the underpayment is received.
(g)  An insurer that pays a penalty under this section shall clearly indicate on the explanation of benefits or other statement in the manner prescribed by the commissioner by rule the amount of the contracted rate paid and the amount paid as a penalty.
(h)  An insurer is not liable for any penalties under this Section 3I or regulatory penalties under section 3A(j) if the failure to comply is a result of a catastrophic event that substantially interferes with the normal business operations of the insurer as determined under guidelines established by the commissioner by rule.
(i)  The provisions of this section may not be waived, voided, or nullified by contract.
Sec. 3J.  AUTHORITY OF ATTORNEY GENERAL.  (a)  If the attorney general has good cause to believe that a physician or provider has failed in good faith to repay an insurer under section 3D of this article, the attorney general may:
(1)  bring an action to compel the physician or provider to repay the insurer;
(2)  on the finding of a court that the physician or provider has violated section 3D, recover a civil penalty of not more than the greater of $1,000 or two times the amount in dispute for each violation; and
(3)  recover court costs and attorney's fees.
(b)  If the attorney general has good cause to believe that a physician or provider has improperly used or disclosed information received by the physician or provider under section 3E of this article, the attorney general may:
(1)  bring an action seeking an injunction against the physician or provider to restrain the improper use or disclosure of information;
(2)  on the finding of a court that the physician or provider has violated section 3E, recover a civil penalty of not more than $1,000 for each negligent violation or $10,000 for each intentional violation; and
(3)  recover court costs and attorneys' fees.
(c)  If the attorney general has good cause to believe that a physician or provider has failed to comply with section 3A of this article, the attorney general may:
(1)  bring an action seeking an injunction against the physician or provider to enforce compliance;
(2)  on the finding of a court that the physician or provider has violated section 3A, recover a civil penalty of not more than $1,000 for each negligent violation or $10,000 for each intentional violation; and
(3)  recover court costs and attorneys' fees.
Sec. 10.  CONFLICT WITH OTHER LAW.  To the extent of any conflict between this article and Article 21.52C of this code, this article controls.
SECTION 3.  Section 843.336, Insurance Code, as effective June 1, 2003, is amended to read as follows:

Sec. 843.336.  CLEAN CLAIM [DEFINITION].  (a)  In this subchapter, "clean claim" means a [completed] claim that complies with this section.

(b)  A claim by a physician or provider, other than an institutional provider, is a "clean claim" if the claim is submitted using Centers for Medicare and Medicaid Services Form 1500 or a successor to that form developed by the National Uniform Billing Committee or its successor and adopted by the commissioner by rule for the purposes of this subsection that is submitted to a health maintenance organization for payment and that contains the information required by the commissioner by rule for the purposes of this subsection entered into the appropriate fields on the form.
(c)  A claim by an institutional provider is 

