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A BILL TO BE ENTITLED

AN ACT

  relating to the financing, construction, improvement, maintenance, and operation of toll facilities by the Texas Department of Transportation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Section 201.112(a), Transportation Code, is amended to read as follows:

(a)  The commission may by rule establish procedures for the informal resolution of a claim arising out of a contract described by:

(1)  Section 22.018;

(2)  Chapter 223; [or]

(3)  Chapter 361; or
(4)  Chapter 2254, Government Code.

SECTION 2.  The heading to Chapter 361, Transportation Code, is amended to read as follows:

CHAPTER 361. STATE HIGHWAY [TEXAS] TURNPIKE

PROJECTS [AUTHORITY]

SECTION 3.  Sections 361.001(2), (3), (4), and (5), Transportation Code, are amended to read as follows:

(2)  ["Board" means the board of directors of the authority.
[(3)]  "Owner" includes a person having title to or an interest in any property, rights, easements, and interests authorized to be acquired under this chapter.

(3) [(4)]  "Turnpike project" means a toll highway constructed, maintained, or operated under this chapter as part of the state highway system and any improvement, extension, or expansion to the highway and includes:

(A)  a facility to relieve traffic congestion and promote safety;

(B)  a bridge, tunnel, overpass, underpass, interchange, entrance plaza, approach, toll house, service road, ramp, or service station;

(C)  an administration, storage, or other building the department [authority] considers necessary to operate the project;

(D)  property rights, easements, and interests the department [authority] acquires to construct or operate the project;

(E)  a parking area or structure, rest stop, park, and any other improvement or amenity the department [authority] considers necessary, useful, or beneficial for the operation of a turnpike project; and

(F)  a toll‑free facility that is appurtenant to and necessary for the efficient operation of a turnpike project, including a service road, access road, ramp, interchange, bridge, or tunnel.

(4) [(5)]  "Regional tollway authority" means a regional tollway authority created under Chapter 366.

SECTION 4.  The heading to Subchapter B, Chapter 361, Transportation Code, is amended to read as follows:

SUBCHAPTER B. ADMINISTRATIVE PROVISIONS [TEXAS TURNPIKE AUTHORITY]

SECTION 5.  Section 361.031, Transportation Code, as amended by Chapters 920 and 1237, Acts of the 77th Legislature, Regular Session, 2001, is reenacted and amended to read as follows:

Sec. 361.031.  TEXAS TURNPIKE AUTHORITY.  (a)  The Texas Turnpike Authority is a division of the Texas Department of Transportation.  The [that has full] authority is responsible for promoting and coordinating the development of turnpike projects under this chapter.  The commission and the director shall assign duties to [exercise all powers granted to it under this chapter.  Powers granted to the department under this chapter and Chapter 362 to study, design, construct, operate, expand, enlarge, or extend a turnpike project as a part of the state highway system shall be exercised by the department acting by and through] the authority and other offices of the department as appropriate for the proper administration of this chapter and other law.

(b)  The exercise by the department [authority] of the powers conferred by this chapter in the construction, operation, and maintenance of a turnpike project is:

(1)  in all respects for the benefit of the people of this state, for the increase of their commerce and prosperity, and for the improvement of their health and living conditions and public safety; and

(2)  an essential governmental function of the state.

SECTION 6.  Section 361.042, Transportation Code, is redesignated as Section 361.032, Transportation Code, and amended to read as follows:

Sec. 361.032 [361.042].  GENERAL POWERS AND DUTIES.  (a)  The commission [board] shall[:
[(1)  on its own initiative or at the request of the commission, consider, study, plan, and develop turnpike projects under this chapter;
[(2)]  adopt rules for the implementation and administration of this chapter [regulation of its affairs and the conduct of its business;  and
[(3)  undertake such other duties as are delegated to it by the commission].

(b)  The department [authority] may:

(1)  construct, maintain, repair, and operate turnpike projects in this state;

(2)  acquire, hold, and dispose of property in the exercise of its powers and the performance of its duties under this chapter;

(3)  with the approval of the governor and the commission, enter into contracts or operating agreements with similar authorities or agencies of another state, including a state of the United Mexican States;

(4)  enter into contracts or agreements necessary or incidental to its duties and powers under this chapter;

(5)  employ consulting engineers, accountants, construction and financial experts, superintendents, managers, and other employees and agents the department [authority] considers necessary and set their compensation;

(6)  [employ attorneys to advance or defend legal actions pertaining to the division's activities, notwithstanding any other law to the contrary, including Section 402.0212, Government Code;
[(7)]  receive grants for the construction of a turnpike project and receive contributions of money, property, labor, or other things of value from any source to be used for the purposes for which the grants or contributions are made;

(7) [(8)  adopt and enforce rules not inconsistent with this chapter for the use of any turnpike project, including rules establishing speed limits and maximum allowable vehicle and load weight limits for turnpike projects;
[(9)]  notwithstanding Chapter 2113, Government Code, engage in marketing, advertising, and other activities to promote the development and use of turnpike projects and may enter into contracts or agreements necessary to procure marketing, advertising, or other promotional services from outside service providers;

[(10)  with the concurrence of the commission, form, develop, or utilize a corporation created under Chapter 431 for the promotion and development of turnpike projects;] and

(8) [(11)]  do all things necessary or appropriate to carry out the powers expressly granted by this chapter.

SECTION 7.  Section 361.054, Transportation Code, is redesignated as Section 361.033, Transportation Code, and amended to read as follows:

Sec. 361.033 [361.054].  AUDIT.  Notwithstanding any other law to the contrary, the department [authority] shall have an independent certified public accountant audit the department's [authority's] books and accounts for activities under this chapter at least annually.  The audit shall be conducted in accordance with the requirements of any trust agreement securing bonds issued under this chapter that is in effect at the time of the audit.  The cost of the audit may be treated as part of the cost of construction or operation of a turnpike project.  This section does not affect the ability of a state agency to audit the department's [authority's] books and accounts.

SECTION 8.  The heading to Subchapter C, Chapter 361, Transportation Code, is amended to read as follows:

SUBCHAPTER C. DEVELOPMENT [APPROVAL] OF TURNPIKE PROJECTS

SECTION 9.  Section 361.101, Transportation Code, is amended to read as follows:

Sec. 361.101.  DETERMINATION OF TURNPIKE PROJECTS.  The department [authority] may:

(1)  construct, maintain, repair, and operate a turnpike project to:

(A)  facilitate vehicular traffic throughout this state;

(B)  promote the agricultural and industrial development of this state;

(C)  effect traffic safety;  or

(D)  improve connections between highways of this state, adjoining states, and the United Mexican States;  and

(2)  at any time determine to undertake a turnpike project, except that the commission by order must approve [the location of the project before] final designation.

SECTION 10.  Section 361.103, Transportation Code, is amended to read as follows:

Sec. 361.103.  APPLICATION OF OTHER LAW.  All other law applicable to the department, the commission, or the state highway system shall apply to the development, construction, maintenance, and operation of a turnpike project under this chapter unless in conflict with a provision of this chapter. [ENVIRONMENTAL REVIEW.  (a)  The authority by rule shall provide for the authority's environmental review of turnpike projects.  The rules must provide for:
[(1)  public comment on environmental reviews of turnpike projects, including the types of projects for which public hearings are required, and a procedure for requesting a public hearing on an environmental review for which a public hearing is not required;
[(2)  the environmental factors and impacts the authority will evaluate in its environmental reviews;  and
[(3)  environmental review of alternate routes for a proposed turnpike project.
[(b)  The environmental review of a turnpike project must be conducted before the location or alignment of the project is adopted.
[(c)  The commission must approve each environmental review under this section before construction of a turnpike project begins.
[(d)  At least once during each five‑year period, the authority, after a public hearing, shall review the rules relating to environmental review and make appropriate changes.]

SECTION 11.  Subchapter C, Chapter 361, Transportation Code, is amended by adding Section 361.104 to read as follows:

Sec. 361.104.  ENTRANCES AND EXITS OF TURNPIKE PROJECT.  The department shall:
(1)  designate the location of and establish, limit, and control the entrances and exits of a turnpike project as considered necessary or desirable to ensure the proper operation and maintenance of the project; and
(2)  prohibit entrance to a project at any place not designated as an entrance.
SECTION 12.  Section 361.131, Transportation Code, is amended to read as follows:

Sec. 361.131.  POWERS AND PROCEDURES OF DEPARTMENT [AUTHORITY] IN ACQUIRING PROPERTY.  Except as otherwise provided by this chapter, the department [authority, acting by and through the board,] has the same powers and may use the same procedures:
(1)  in acquiring property under this chapter as the commission or the department in acquiring property under Subchapter D, Chapter 203; and
(2)  in disposing of surplus property acquired under this chapter as the commission or the department under Subchapter B, Chapter 202.

SECTION 13.  Section 361.132, Transportation Code, is amended to read as follows:

Sec. 361.132.  ACQUISITION OF PROPERTY.  (a)  The department [authority] may acquire, in the name of the state, public or private real property it determines necessary or convenient for the construction, expansion, enlargement, extension, improvement, or operation of a turnpike project or for otherwise carrying out this chapter.

(b)  The real property the department [authority] may acquire under this subchapter includes:

(1)  public parks, playgrounds, or reservations;

(2)  parts of or rights in public parks, playgrounds, or reservations;

(3)  rights‑of‑way;

(4)  property rights, including:

(A)  a right of ingress or egress;  and

(B)  a reservation right in real property that restricts or prohibits for not more than seven years the:

(i)  addition of a new improvement on the real property;

(ii)  addition to or modification of an existing improvement on the real property; or

(iii)  subdivision of the real property;

(5)  franchises;

(6)  easements;  and

(7)  other interests in real property.

(c)  The department [authority] may acquire the real property by any method, including purchase and condemnation.  The department [authority] may purchase public or private real property on the terms and at the price the department [authority] and the owner consider reasonable.

(d)  Property necessary or convenient for the construction or operation of a turnpike project under Subsection (a) includes an interest in real property, a property right, or materials that the department [authority] determines are necessary or convenient to:

(1)  protect a turnpike project;

(2)  drain a turnpike project;

(3)  divert a stream, river, or other watercourse from the right‑of‑way of a turnpike project;

(4)  store materials or equipment used in the construction or maintenance of a turnpike project;

(5)  provide a location for an ancillary facility that generates revenue for use in the construction, maintenance, or operation of a turnpike project, including a gas station, garage, store, hotel, or restaurant;
(6)  construct or operate a warehouse, toll house, toll plaza, service station, or other facility used in connection with the construction, maintenance, or operation of a turnpike project;

(7) [(6)]  lay out, construct, or maintain a roadside park;

(8) [(7)]  lay out, construct, or maintain a parking lot that will contribute to the maximum use of a turnpike project with the least possible congestion;

(9) [(8)]  mitigate an adverse environmental effect that directly results from the construction or maintenance of a turnpike project; or

(10) [(9)]  accomplish any other purpose related to the location, construction, improvement, maintenance, beautification, preservation, or operation of a turnpike project.

(e)  The department [authority] shall comply with all relocation assistance procedures applicable to the department in connection with any displacement of owners or tenants as a consequence of the department's [authority's] acquisition of real property under this chapter.

(f)  The department [authority] may acquire timber, earth, stone, gravel, or other materials as necessary to carry out a purpose under this chapter.

SECTION 14.  Sections 361.133(b) and (c), Transportation Code, are amended to read as follows:

(b)  The governing body of a political subdivision or public agency may without advertising convey title to or rights or easements in real property the department [authority] needs in connection with the construction or operation of a turnpike project.

(c)  Notwithstanding any law to the contrary, a political subdivision or a state agency may lease, lend, grant, or convey to the department [authority] at its request real property, including highways and other real property already devoted to public use, that may be necessary or appropriate to accomplish the department's [authority's] purposes.  The political subdivision or state agency may lease, lend, grant, or convey the property:

(1)  on terms the subdivision or agency determines reasonable and fair; and

(2)  without advertisement, court order, or other action or formality other than the regular and formal action of the subdivision or agency concerned.

SECTION 15.  Section 361.134, Transportation Code, is amended to read as follows:

Sec. 361.134.  DESCRIPTION OF REAL PROPERTY.  Real property acquired by the department under this chapter [authority] shall be described so as to locate the boundary line of the property with reference to:

(1)  lot and block lines and corners of all existing and recorded subdivision properties, if applicable; or

(2)  survey lines and corners.

SECTION 16.  Section 361.135, Transportation Code, is amended to read as follows:

Sec. 361.135.  CONDEMNATION OF REAL PROPERTY.  (a) The [board, with the concurrence of the] commission[,] may approve the acquisition of [acquire] public or private real property in the name of the state by the exercise of the power of condemnation under the laws applicable to the exercise of that power on property for public use if:

(1)  the department [authority] and the owner cannot agree on a reasonable price for the property;  or

(2)  the owner is legally incapacitated, absent, unknown, or unable to convey title.

(b)  The [board, with the concurrence of the] commission[,] may approve the condemnation of [condemn] real property that the commission [authority] determines is:

(1)  necessary or convenient for the construction or operation of [appropriate to construct or to efficiently operate] a turnpike project, as described by Section 361.132(d);

(2)  necessary to restore public or private property damaged or destroyed, including property necessary or convenient to mitigate an environmental effect that directly results from the construction, operation, or maintenance of a turnpike project;

(3)  necessary for access, approach, service, and interchange roads;

(4)  necessary to provide proper drainage and ground slope for a turnpike project; or

(5)  necessary otherwise to carry out this chapter.

(c)  [The authority may construct a supplemental facility only on real property the authority purchases.
[(d)]  The court having jurisdiction of a condemnation proceeding may:

(1)  make orders as are just to the department [authority] and the owners of the real property;  and

(2)  require an undertaking or other security to secure the owners against any loss or damage by reason of the department's [board's] failure to accept and pay for the real property.

(d) [(e)] An undertaking or security under Subsection (c)(2) [(d)(2)] or an act or obligation of the department [authority] or the commission [board] does not impose any liability on the state, the department [authority], or the commission [board] except liability that may be paid from the money authorized by this chapter.

SECTION 17.  Section 361.136, Transportation Code, is amended to read as follows:

Sec. 361.136.  SEVERANCE OF REAL PROPERTY.  (a)  If a turnpike project severs an owner's real property, the department [authority] shall pay:

(1)  the value of the property acquired;  and

(2)  the damages to the remainder of the owner's property caused by the severance, including damages caused by the inaccessibility of one tract from the other.

(b)  The department [authority] may negotiate for and purchase the severed real property or either part of the severed real property if the department [authority] and the owner agree on terms for the purchase.

SECTION 18.  Sections 361.137(a), (b), (c), and (d), Transportation Code, are amended to read as follows:

(a)  The department [authority] may file a declaration of taking with the clerk of the court:

(1)  in which the department [authority] files a condemnation petition under Chapter 21, Property Code;  or

(2)  to which the case is assigned.

(b)  The department [authority] may file the declaration of taking concurrently with or subsequent to the petition but may not file the declaration after the special commissioners have made an award in the condemnation proceeding.

(c)  The declaration of taking must include:

(1)  a specific reference to the legislative authority for the condemnation;

(2)  a description and plot plan of the real property to be condemned, including the following information if applicable:

(A)  the municipality in which the property is located;

(B)  the street address of the property;  and

(C)  the lot and block number of the property;

(3)  a statement of the property interest to be condemned;

(4)  the name and address of each property owner that the department [authority] can obtain after reasonable investigation and a description of the owner's interest in the property;  and

(5)  a statement that immediate possession of all or part of the property to be condemned is necessary for the timely construction of a turnpike project.

(d)  A deposit to the registry of the court of an amount equal to the appraised value, as determined by the department [authority], of the property to be condemned must accompany the declaration of taking.

SECTION 19.  Sections 361.138(a) and (b), Transportation Code, are amended to read as follows:

(a)  Immediately on the filing of a declaration of taking, the department [authority] shall serve a copy of the declaration on each person possessing an interest in the condemned property by a method prescribed by Section 21.016(d), Property Code.  The department [authority] shall file evidence of the service with the clerk of the court.  On filing of that evidence, the department [authority] may take possession of the property pending the litigation.

(b)  If the condemned property is a homestead or a portion of a homestead as defined by Section 41.002, Property Code, the department [authority] may not take possession sooner than the 31st day after the date of service under Subsection (a).

SECTION 20.  Section 361.141(a), Transportation Code, is amended to read as follows:

(a)  The department [authority] may not pay compensation for public real property, parkways, streets, highways, alleys, or reservations it takes, except for:

(1)  parks and playgrounds;  and

(2)  property acquired under restrictions and limitations requiring payment of compensation.

SECTION 21.  Section 361.142, Transportation Code, is amended to read as follows:

Sec. 361.142.  COVENANTS, CONDITIONS, RESTRICTIONS, OR LIMITATIONS.  Covenants, conditions, restrictions, or limitations affecting property acquired in any manner by the department [authority] are not binding against the department [authority] and do not impair the department's [authority's] ability to use the property for a purpose authorized by this chapter.  The beneficiaries of the covenants, conditions, restrictions, or limitations are not entitled to enjoin the department [authority] from using the property for a purpose authorized under this chapter, but this section does not affect the right of a person to seek damages to the person's property under Section 17, Article I, Texas Constitution.

SECTION 22.  Sections 361.171(a), (b), (c), (d), and (e), Transportation Code, are amended to read as follows:

(a)  The commission [authority] by order [resolution] may provide for the issuance of turnpike revenue bonds to pay all or part of the cost of a turnpike project.  Each project shall be financed and built by a separate bond issue.  The proceeds of a bond issue may be used solely for the payment of the project for which the bonds were issued and may not be divided between or among two or more projects.  Each project is a separate undertaking, the cost of which shall be determined separately.

(b)  The bonds of each issue:

(1)  must be dated;

(2)  bear interest at the rate or rates authorized by law;

(3)  mature at the time or times, not exceeding 40 years from their date or dates, determined by the commission [authority];  and

(4)  may be made redeemable before maturity, at the price or prices and under the terms set by the commission [authority] in the proceeding authorizing the issuance of the bonds.

(c)  The department [authority] may sell the bonds at public or private sale in the manner and for the price it determines to be in the best interest of the department [authority].

(d)  The proceeds of each bond issue shall be disbursed in the manner and under the restrictions, if any, the commission [authority] provides in the order [resolution] authorizing the issuance of the bonds or in the trust agreement securing the bonds.

(e)  If the proceeds of a bond issue are less than the turnpike project cost, additional bonds may in like manner be issued to provide the amount of the deficit.  Unless otherwise provided in the order [resolution] authorizing the issuance of the bonds or in the trust agreement securing the bonds, the additional bonds are on a parity with and are payable from the same fund without preference or priority of the bonds first issued.

SECTION 23.  Section 361.172, Transportation Code, is amended to read as follows:

Sec. 361.172.  APPLICABILITY OF OTHER LAWS.  (a) Except as provided by Subsection (b), the commission [authority] may issue turnpike revenue bonds or turnpike revenue refunding bonds under this chapter without complying with any other law applicable to the issuance of bonds.

(b)  Notwithstanding any other provisions of this chapter, the following laws apply to bonds issued by the commission under this chapter [authority]:

(1)  Chapters 1201, 1202, 1204, and 1371, Government Code;  and

(2)  Subchapters A‑C, Chapter 1207, Government Code.

SECTION 24.  Section 361.173, Transportation Code, is amended to read as follows:

Sec. 361.173.  PAYMENT OF BONDS;  CREDIT OF STATE NOT PLEDGED.  (a)  The principal of, interest on, and any redemption premium on bonds issued by the commission under this chapter [authority] are payable solely from:

(1)  the money authorized for their payment under this chapter or other law;  and

(2)  the revenue of the turnpike project for which the bonds were issued, including tolls pledged to pay the bonds.

(b)  Bonds issued under this chapter do not constitute a debt of the state or a pledge of the faith and credit of the state.  Each bond must contain on its face a statement to the effect that:

(1)  the state, the commission, and the department [authority] are not obligated to pay the bond or the interest on the bond from a source other than the amount pledged to pay the bond and the interest on the bond;  and

(2)  the faith and credit and the taxing power of the state are not pledged to the payment of the principal of or interest on the bond.

(c)  The commission and the department [authority] may not incur financial obligations that cannot be paid from tolls or revenue derived from owning or operating turnpike projects or from money provided by law.

SECTION 25.  Section 361.174, Transportation Code, is amended to read as follows:

Sec. 361.174.  SOURCES OF PAYMENT OF AND SECURITY FOR TURNPIKE PROJECT BONDS.  Notwithstanding any other provisions of this chapter, turnpike project bonds issued by the commission [authority] may:

(1)  be payable from and secured by payments made under an agreement with a local governmental entity as provided by Subchapter A, Chapter 362, and may state on their faces any pledge of revenue or taxes and any security for the bonds under the agreement;  and

(2)  be payable from and secured by money derived from any other source available to the department [authority, other than money derived from a different turnpike project].

SECTION 26.  Section 361.175, Transportation Code, is amended to read as follows:

Sec. 361.175.  TURNPIKE REVENUE REFUNDING BONDS.  (a)  The commission [authority] by order [resolution] may provide for the issuance of turnpike revenue refunding bonds to:

(1)  refund any outstanding bonds issued under this chapter for a turnpike project, including the payment of any redemption premium on the bonds and any interest accrued as of the date of redemption of the bonds;  and

(2)  construct improvements, extensions, or enlargements to the turnpike project for which the outstanding bonds were issued.

(b)  This chapter, to the extent applicable, governs:

(1)  the issuance of the refunding bonds;

(2)  the maturities and other details of the bonds;

(3)  the rights of the bondholders;  and

(4)  the rights and obligations of the commission and the department [authority] with respect to the bonds and the bondholders.

(c)  The commission [authority] may:

(1)  issue refunding bonds in exchange for outstanding bonds;  or

(2)  sell refunding bonds and use the proceeds to pay or provide for the payment of the outstanding bonds.

SECTION 27.  Sections 361.176(a) and (e), Transportation Code, are amended to read as follows:

(a)  Bonds issued under this chapter may be secured by a trust agreement between the commission [authority] and a corporate trustee that is a trust company or a bank that has the powers of a trust company.

(e)  A trust agreement may:

(1)  set forth the rights and remedies of the bondholders and the trustee;

(2)  restrict the individual right of action by bondholders as is customary in trust agreements or trust indentures securing corporate bonds and debentures;  and

(3)  contain provisions the commission [authority] determines reasonable and proper for the security of the bondholders.

SECTION 28.  Section 361.177, Transportation Code, is amended to read as follows:

Sec. 361.177.  PROVISIONS PROTECTING AND ENFORCING RIGHTS AND REMEDIES OF BONDHOLDERS.  A trust agreement or order [resolution] providing for the issuance of bonds may contain reasonable provisions to protect and enforce the rights and remedies of the bondholders, including:

(1)  covenants stating the duties of the department [authority] in relation to:

(A)  the acquisition of property and the construction, improvement, expansion, maintenance, repair, operation, and insurance of the turnpike project in connection with which the bonds were authorized;  and

(B)  the custody, safeguarding, and application of money;  and

(2)  provisions for the employment of consulting engineers in connection with the construction or operation of the turnp

