By:  Jackson
S.B. No. 283

A BILL TO BE ENTITLED

AN ACT

relating to the continuation and functions of the Texas Board of Architectural Examiners, including functions affecting architects, landscape architects, and interior designers; providing a criminal penalty.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

ARTICLE 1.  PROVISIONS AFFECTING THE TEXAS BOARD OF ARCHITECTURAL EXAMINERS AND RELATED ADMINISTRATIVE MATTERS

SECTION 1.01.  The heading to Chapter 1051, Occupations Code, is amended to read as follows:

CHAPTER 1051.  TEXAS BOARD OF ARCHITECTURAL EXAMINERS; GENERAL PROVISIONS AFFECTING ARCHITECTS, LANDSCAPE ARCHITECTS, AND INTERIOR DESIGNERS; PROVISIONS AFFECTING ONLY ARCHITECTS

SECTION 1.02.  Chapter 1051, Occupations Code, is amended by adding a heading for a new Part 1 of that chapter to read as follows:

PART 1.  GENERAL PROVISIONS; BOARD OF ARCHITECTURAL EXAMINERS
SECTION 1.03.  Existing Subchapters A, C, D, and E, Chapter 1051, Occupations Code, are designated as part of the new Part 1 of Chapter 1051.

SECTION 1.04.  Sections 1051.001, 1051.002, and 1051.004, Occupations Code, are amended to read as follows:

Sec. 1051.001.  DEFINITIONS.  In this subtitle [chapter]:

(1)  "Architect" means a person registered under this chapter to engage in the practice of architecture.

(2)  "Board" means the Texas Board of Architectural Examiners.

(3)  "Interior design" means the:
(A)  identification, research, or development of a creative solution to a problem relating to the function or quality of an interior environment;
(B)  performance of a service relating to an interior space, including programming, design analysis, space planning of non‑load‑bearing interior construction, and application of aesthetic principles, by using specialized knowledge of interior construction, building codes, equipment, materials, or furnishings; or
(C)  preparation of an interior design plan, specification, or related document about the design of a non‑load‑bearing interior space.
(4)  "Interior designer" means a person registered under this subtitle to practice interior design.
(5)  "Landscape architect" means a person registered under this subtitle to practice landscape architecture.
(6)  "Landscape architecture":
(A)  means the art and science of landscape analysis, landscape planning, and landscape design;
(B)  includes the performance of professional services such as consultation, investigation, research, the preparation of general development and detailed site design plans, the preparation of studies, the preparation of specifications, and responsible supervision related to the development of landscape areas for:
(i)  the planning, preservation, enhancement, and arrangement of land forms, natural systems, features, and plantings, including ground and water forms;
(ii)  the planning and design of vegetation, circulation, walks, and other landscape features to fulfill aesthetic and functional requirements;
(iii)  the formulation of graphic and written criteria to govern the planning and design of landscape construction development programs, including:
(a)  the preparation, review, and analysis of master and site plans for landscape use and development;
(b)  the analysis of environmental, physical, and social considerations related to land use;
(c)  the preparation of drawings, construction documents, and specifications; and
(d)  construction observation;
(iv)  design coordination and review of technical submissions, plans, and construction documents prepared by persons working under the direction of the landscape architect;
(v)  the preparation of feasibility studies, statements of probable construction costs, and reports and site selection for landscape development and preservation;
(vi)  the integration, site analysis, and determination of the location of buildings, structures, and circulation and environmental systems;
(vii)  the analysis and design of:
(a)  site landscape grading and drainage;
(b)  systems for landscape erosion and sediment control; and
(c)  pedestrian walkway systems;
(viii)  the planning and placement of uninhabitable landscape structures, plants, landscape lighting, and hard surface areas;
(ix)  the collaboration of landscape architects with other professionals in the design of roads, bridges, and structures regarding the functional, environmental, and aesthetic requirements of the areas in which they are to be placed; and
(x)  field observation of landscape site construction, revegetation, and maintenance; and
(C)  does not include:
(i)  traffic, roadway, or pavement engineering;
(ii)  the design of utilities;
(iii)  the engineering or study of hydrologic management of stormwater systems or floodplains;
(iv)  the making of final plats; or
(v)  a service or function within the practice of architecture, engineering, or public surveying as defined by this chapter or Chapter 1001 or 1071.
(7)  "Practice of architecture" means a service or creative work that involves the application of the art and science of developing design concepts, planning for functional relationships and intended uses, and establishing the form, appearance, aesthetics, and construction details for the construction, enlargement, or alteration of a building or environs, the proper application of which requires education, training, and experience in those matters.

Sec. 1051.002.  EFFECT ON MUNICIPALITY.  This subtitle [chapter] does not:

(1)  preempt a municipal ordinance; or

(2)  restrict or expand the authority of a municipality.

Sec. 1051.003 [1051.004].  APPLICATION OF SUNSET ACT.  The Texas Board of Architectural Examiners is subject to Chapter 325, Government Code (Texas Sunset Act).  Unless continued in existence as provided by that chapter, the board is abolished and this subtitle [chapter] expires September 1, 2015 [2003].

SECTION 1.05.  The heading to existing Subchapter C, Chapter 1051, Occupations Code, is amended to read as follows:

SUBCHAPTER B [C].  TEXAS BOARD OF ARCHITECTURAL EXAMINERS

SECTION 1.06.  Section 1051.103, Occupations Code, is amended to read as follows:

Sec. 1051.103.  MEMBERSHIP AND EMPLOYEE RESTRICTIONS.  (a)  In this section, "Texas trade association" means a [nonprofit,] cooperative[,] and voluntarily joined statewide association of business or professional competitors in this state designed to assist its members and its industry or profession in dealing with mutual business or professional problems and in promoting their common interest.

(b)  A person [An officer, employee, or paid consultant of a Texas trade association in the field of architecture, interior design, or landscape architecture] may not be a member of the board and may not be a board [an] employee employed in a "bona fide executive, administrative, or professional capacity," as that phrase is used for purposes of establishing an exemption to the overtime provisions of the federal Fair Labor Standards Act of 1938 (29 U.S.C. Section 201 et seq.), and its subsequent amendments, if:
(1)  the [of the board who is exempt from the state's position classification plan or is compensated at or above the amount prescribed by the General Appropriations Act for salary group B9 of the position classification salary schedule.
[(c)  A] person [who] is [the spouse of] an officer, employee [manager], or paid consultant of a Texas trade association in the field of architecture, interior design, or landscape architecture; or
(2)  the person's spouse is an officer, manager, or paid consultant of a Texas trade association in the field of architecture, interior design, or landscape architecture [may not be a member of the board and may not be an employee of the board who is exempt from the state's position classification plan or is compensated at or above the amount prescribed by the General Appropriations Act for salary group B9 of the position classification salary schedule].

(c) [(d)]  A person may not be a [serve as a board] member of the board or act as the general counsel to the board if the person is required to register as a lobbyist under Chapter 305, Government Code, because of the person's activities for compensation on behalf of a profession related to the [board's] operation of the board.

SECTION 1.07.  Subsections (a) and (c), Section 1051.105, Occupations Code, are amended to read as follows:

(a)  It is a ground for removal from the board that a member:

(1)  does not have at the time of taking office [appointment] the qualifications required by Section 1051.101 [or 1051.102];

(2)  does not maintain during service on the board the qualifications required by Section 1051.101 [or 1051.102];

(3)  is ineligible for membership under [violates a prohibition established by] Section 1051.102 or 1051.103;

(4)  cannot, because of illness or disability, discharge the member's duties for a substantial part of the member's term; or

(5)  is absent from more than half of the regularly scheduled board meetings that the member is eligible to attend during a calendar year without an excuse approved[, unless the absence is excused] by a majority vote of the board.

(c)  If the executive director has knowledge that a potential ground for removal exists, the executive director shall notify the presiding officer of the board of the potential ground.  The presiding officer shall then notify the governor and the attorney general that a potential ground for removal exists.  If the potential ground for removal involves the presiding officer, the executive director shall notify the next highest ranking officer of the board, who shall then notify the governor and the attorney general that a potential ground for removal exists.
SECTION 1.08.  Existing Subchapter C, Chapter 1051, Occupations Code, is amended by adding Section 1051.112 to read as follows:

Sec. 1051.112.  TRAINING.  (a)  A person who is appointed to and qualifies for office as a member of the board may not vote, deliberate, or be counted as a member in attendance at a meeting of the board until the person completes a training program that complies with this section.
(b)  The training program must provide the person with information regarding:
(1)  this subtitle;
(2)  the programs operated by the board;
(3)  the role and functions of the board;
(4)  the rules of the board, with an emphasis on the rules that relate to disciplinary and investigatory authority;
(5)  the current budget for the board;
(6)  the results of the most recent formal audit of the board;
(7)  the requirements of:
(A)  the open meetings law, Chapter 551, Government Code;
(B)  the public information law, Chapter 552, Government Code;
(C)  the administrative procedure law, Chapter 2001, Government Code; and
(D)  other laws relating to public officials, including conflict‑of‑interest laws; and
(8)  any applicable ethics policies adopted by the board or the Texas Ethics Commission.
(c)  A person appointed to the board is entitled to reimbursement, as provided by the General Appropriations Act, for the travel expenses incurred in attending the training program regardless of whether the attendance at the program occurs before or after the person qualifies for office.
SECTION 1.09.  The heading to existing Subchapter D, Chapter 1051, Occupations Code, is amended to read as follows:

SUBCHAPTER C [D].  EXECUTIVE DIRECTOR AND PERSONNEL

SECTION 1.10.  Sections 1051.153, 1051.154, and 1051.156, Occupations Code, are amended to read as follows:

Sec. 1051.153.  DIVISION OF RESPONSIBILITIES.  The board shall develop and implement policies that clearly separate the policymaking [define the respective] responsibilities of the board and the management responsibilities of the executive director and the staff of the board.

Sec. 1051.154.  QUALIFICATIONS AND STANDARDS OF CONDUCT INFORMATION.  The executive director or the executive director's designee [board] shall provide[, as often as necessary,] to [its] members of the board and to agency employees, as often as necessary, information regarding the requirements [their:
[(1)  qualifications] for office or employment under this chapter, including information regarding a person's[; and
[(2)]  responsibilities under applicable laws relating to standards of conduct for state officers or employees.

Sec. 1051.156.  EQUAL EMPLOYMENT OPPORTUNITY POLICY; REPORT.  (a)  The executive director or the executive director's designee shall prepare and maintain a written policy statement that implements a program [to ensure implementation] of [an] equal employment opportunity to ensure that [program under which] all personnel decisions [transactions] are made without regard to race, color, disability, sex, religion, age, or national origin.

(b)  The policy statement must include:

(1)  personnel policies, including policies relating to recruitment, evaluation, selection, [appointment,] training, and promotion of personnel, that show the intent of the board to avoid the unlawful employment practices described by Chapter 21, Labor Code; and
(2)  an [a comprehensive] analysis of the extent to which the composition of the board's personnel is in accordance with [board workforce that meets] federal and state law and a description of reasonable methods to achieve compliance with federal and state law [guidelines;
[(3)  procedures by which a determination can be made of significant underuse in the board workforce of all persons for whom federal or state guidelines encourage a more equitable balance; and
[(4)  reasonable methods to appropriately address those areas of significant underuse].

(c)  The [(b)  A] policy statement [prepared under Subsection (a)] must:

(1)  [cover an annual period;
[(2)]  be updated [at least] annually;

(2)  be reviewed by the Commission on Human Rights for compliance with Subsection (b)(1); and

(3)  be filed with the governor's office [governor].

[(c)  The governor shall deliver a biennial report to the legislature based on the information received under Subsection (b).  The report may be made separately or as a part of other biennial reports made to the legislature.]

SECTION 1.11.  Existing Subchapter D, Chapter 1051, Occupations Code, is amended by adding Section 1051.157 to read as follows:

Sec. 1051.157.  INFORMATION ON STATE EMPLOYEE INCENTIVE PROGRAM.  The executive director or the executive director's designee shall provide to board employees information and training on the benefits and methods of participation in the state employee incentive program under Subchapter B, Chapter 2108, Government Code.
SECTION 1.12.  The heading to existing Subchapter E, Chapter 1051, Occupations Code, is amended to read as follows:

SUBCHAPTER D [E].  BOARD POWERS AND DUTIES

SECTION 1.13.  Section 1051.202, Occupations Code, is amended to read as follows:

Sec. 1051.202.  GENERAL RULEMAKING AUTHORITY.  The board shall adopt reasonable rules and bylaws and prescribe forms as necessary to administer or enforce this subtitle [chapter], including rules regulating the practices [practice] of architecture, landscape architecture, and interior design.

SECTION 1.14.  Subsections (a) and (b), Section 1051.203, Occupations Code, are amended to read as follows:

(a)  The [Except as provided by Subsection (b) or (c), the] board may not adopt rules [a rule] restricting advertising or competitive bidding by a certificate holder except [person regulated by the board.
[(b)  The board may adopt rules restricting advertising or competitive bidding] to prohibit [a] false, misleading, or deceptive practices [practice].

(b)  In its rules to prohibit false, misleading, or deceptive practices, the board [A rule adopted under this subsection] may not include a rule that:

(1)  restricts [restrict] the [person's] use of any advertising medium;

(2)  restricts the use of a certificate holder's [restrict the person's] personal appearance or [the use of the person's] voice in an advertisement;

(3)  relates [relate] to the size or duration of an advertisement by the certificate holder [person]; or

(4)  restricts [restrict] the certificate holder's [person's] advertisement under a trade name.

SECTION 1.15.  The heading to existing Section 1051.207, Occupations Code, is amended to read as follows:

Sec. 1051.204 [1051.207].  SUBPOENA.

SECTION 1.16.  Subsection (a), existing Section 1051.207, Occupations Code, is amended to read as follows:

(a)  The board may request and, if necessary, compel by subpoena:

(1)  the attendance of witnesses for examination under oath; and

(2)  the production for inspection or copying of records, documents, and other evidence relevant to the investigation of an alleged violation of this subtitle [chapter].

SECTION 1.17.  The heading to existing Section 1051.208, Occupations Code, is amended to read as follows:

Sec. 1051.205 [1051.208].  PUBLIC RECORDS.

SECTION 1.18.  Existing Section 1051.208, Occupations Code, is amended by amending Subsection (b) and adding Subsection (d) to read as follows:

(b)  The records must include[:
[(1)]  a record of:

(1) [(A)]  each issuance or renewal of a certificate of registration; and

(2) [(B)]  each refusal to issue or renew a certificate of registration[;
[(2)  the name and, if known, the place of residence of each architect; and
[(3)  the date and serial number of the architect's certificate of registration].

(d)  The board shall maintain records or an official roster showing:
(1)  the name and, if known, the address of each person registered under this subtitle; and
(2)  the date and registration number of each certificate of registration issued under this subtitle.
SECTION 1.19.  The heading to existing Section 1051.209, Occupations Code, is amended to read as follows:

Sec. 1051.206 [1051.209].  BOARD SEAL.

SECTION 1.20.  Existing Subchapter E, Chapter 1051, Occupations Code, is amended by adding Sections 1051.207 through 1051.212 to read as follows:

Sec. 1051.207.  RULES ON CONSEQUENCES OF CRIMINAL CONVICTION.  The board shall adopt rules as necessary to comply with Chapter 53.
Sec. 1051.208.  STANDARDS OF CONDUCT.  The board by rule shall establish standards of conduct for persons regulated under this subtitle.
Sec. 1051.209.  ATTORNEY GENERAL AS LEGAL ADVISOR.  The attorney general shall act as legal advisor to the board and shall provide legal assistance to enforce this subtitle.  This section does not relieve a local prosecuting attorney of any duty under the law.
Sec. 1051.210.  TECHNOLOGY POLICY.  The board shall develop and implement a policy that requires the executive director and board employees to research and propose appropriate technological solutions to improve the board's ability to perform its functions.  The technological solutions must:
(1)  ensure that the public is able to easily find information about the board through the Internet;
(2)  ensure that persons who want to use the board's services are able to:
(A)  interact with the board through the Internet; and
(B)  access any service that can be provided effectively through the Internet; and
(3)  be cost‑effective and be developed through the board's planning process.
Sec. 1051.211.  NEGOTIATED RULEMAKING AND ALTERNATIVE DISPUTE RESOLUTION.  (a)  The board shall develop and implement a policy to encourage the use of:
(1)  negotiated ru

