By:  Jackson, West, Carona
S.B. No. 799

(In the Senate ‑ Filed March 3, 2003; March 10, 2003, read first time and referred to Committee on Natural Resources; May 5, 2003, reported adversely, with favorable Committee Substitute by the following vote:  Yeas 8, Nays 0; May 5, 2003, sent to printer.)

COMMITTEE SUBSTITUTE FOR S.B. No. 799

By:  Jackson

A BILL TO BE ENTITLED

AN ACT

relating to the environmental regulation and remediation of certain dry cleaning facilities; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Subtitle B, Title 5, Health and Safety Code, is amended by adding Chapter 374 to read as follows:

CHAPTER 374.  DRY CLEANER ENVIRONMENTAL RESPONSE
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 374.001.  DEFINITIONS.  In this chapter:
(1)  "Chlorinated dry cleaning solvent" means any dry cleaning solvent that contains a compound that has a molecular structure containing the element chlorine.
(2)  "Commission" means the Texas Commission on Environmental Quality.
(3)  "Corrective action" means those activities described by Section 374.152 or 374.153.
(4)  "Corrective action plan" means a plan approved by the commission to perform corrective action at a dry cleaning facility.
(5)  "Dry cleaning facility" means:
(A)  a retail commercial establishment that operates, or has operated, in whole or in part for the purpose of cleaning garments or other fabrics using a process that involves any use of dry cleaning solvents;
(B)  all contiguous land used in connection with the establishment; and
(C)  all structures and other appurtenances and improvements located on the contiguous land and used in connection with the establishment.
(6)  "Dry cleaning solvent" includes:
(A)  perchloroethylene, also known as tetrachloroethylene, petroleum‑based solvents, and other nonaqueous solvents used in the cleaning of garments or other fabrics at a dry cleaning facility; and
(B)  the chemicals and compounds into which the solvents degrade.
(7)  "Dry cleaning unit" means a machine or device that uses dry cleaning solvents to clean garments and other fabrics and any piping, ancillary equipment, and containment system associated with the machine or device.
(8)  "Executive director" means the executive director of the commission.
(9)  "Fund" means the dry cleaning facility release fund.
(10)  "Owner" means a person who owns or leases, or has owned or leased, a dry cleaning facility and who is or has been responsible for the operation of dry cleaning operations at the dry cleaning facility.
(11)  "Release" means a spill, emission, discharge, escape, leak, or disposal of dry cleaning solvent from a dry cleaning facility into the soil or water of the state.
Sec. 374.002.  APPLICABILITY OF OTHER LAW.  To the extent that this chapter is inconsistent or in conflict with Chapter 361 or other general law, this chapter prevails.
Sec. 374.003.  APPLICABILITY TO GOVERNMENTAL BODIES.  This chapter does not apply to:
(1)  a governmental entity, including a governmental agency or prison; or
(2)  a political subdivision of this state, including a municipality or a conservation and reclamation district created under Section 59, Article XVI, Texas Constitution, that owns or operates a wholesale or retail water supply system, public solid waste system, public storm water and drainage system, or public solid waste disposal system.
Sec. 374.004.  ADVISORY COMMITTEE.  (a)  The executive director shall appoint an advisory committee composed of:
(1)  three representatives of the dry cleaning industry who shall provide professional and practical expertise to the commission;
(2)  one public representative of urban areas; and
(3)  one public representative of rural areas.
(b)  The advisory committee shall:
(1)  review and comment on the methodology the commission uses to rank contaminated sites under Section 374.154;
(2)  review and comment on the report the commission prepares each biennium under Section 374.056; and
(3)  assist in the development of rules to implement this chapter.
(c)  A member of the committee serves at the will of the executive director.
[Sections 374.005‑374.050 reserved for expansion]
SUBCHAPTER B.  RULES, STANDARDS, CRITERIA, AND REPORTS
Sec. 374.051.  COMMISSION RULES AND STANDARDS.  (a)  The commission shall adopt rules necessary to administer and enforce this chapter.  Rules adopted under this section must be reasonably necessary:
(1)  to preserve, protect, and maintain the water and other natural resources of this state; and
(2)  to provide for prompt corrective action of releases from dry cleaning facilities.
(b)  The commission shall adopt rules that establish:
(1)  performance standards for dry cleaning facilities;
(2)  requirements for the removal of dry cleaning solvents and wastes from dry cleaning facilities that are to be closed by the owner to prevent future releases;
(3)  criteria to be used in setting priorities for the expenditure of money from the fund after consideration of:
(A)  the benefit to be derived from corrective action compared to the cost of implementing the corrective action;
(B)  the degree to which human health and the environment are affected by exposure to contamination;
(C)  the present and reasonably foreseeable future uses of affected surface water or groundwater;
(D)  the effect that interim or immediate remedial measures may have on future costs;
(E)  the amount of money available for corrective action in the fund; and
(F)  any additional factors the commission considers relevant; and
(4)  criteria under which the commission may determine the level at which corrective action is considered to be complete.
Sec. 374.052.  FACILITY RETROFITTING.  (a)  The commission by rule shall require dry cleaning facilities operating on or before January 1, 2004, to implement the performance standards adopted under Section 374.053 not later than January 1, 2006.
(b)  The commission by rule may exempt businesses whose annual gross receipts are $200,000 or less from the requirements of Subsection (a) on the basis of financial hardship.
(c)  This section expires January 1, 2007.
Sec. 374.053.  PERFORMANCE STANDARDS FOR NEW DRY CLEANING FACILITIES.  (a)  The commission by rule shall adopt performance standards for a new dry cleaning facility.
(b)  Rules adopted under this section must allow for the use of new technologies as they become available.
(c)  Rules adopted under this section must require:
(1)  proper storage and disposal of wastes generated at the facility that contain any quantity of dry cleaning solvent;
(2)  compliance with emissions standards for hazardous air pollutants for perchloroethylene dry cleaning facilities adopted by the United States Environmental Protection Agency on September 22, 1993;
(3)  dikes or other containment structures to be:
(A)  installed around each dry cleaning unit and each storage area for dry cleaning solvent or waste; and
(B)  capable of containing any leak, spill, or release of dry cleaning solvent;
(4)  all diked floor surfaces on which any dry cleaning solvent may leak, spill, or otherwise be released to be made of epoxy, steel, or another material impervious to dry cleaning solvents; and
(5)  all chlorinated dry cleaning solvents to be delivered to dry cleaning facilities by means of closed, direct‑coupled delivery systems, when those systems have become generally available.
(d)  Rules adopted under this section shall ensure that wastewater from a dry cleaning unit or discharge of dry cleaning solvent is not discharged to a sanitary sewer, to a septic tank, or to water of this state.
Sec. 374.054.  COMPLETION CRITERIA.  (a)  In determining whether a corrective action is complete, the commission shall consider the factors listed under Section 374.051(b)(3) and:
(1)  individual site characteristics, including natural remediation processes;
(2)  state water quality standards;
(3)  whether deviation from state water quality standards or from established criteria is appropriate, based on the degree to which the desired remediation level is achievable and may be reasonably and cost‑effectively implemented; and
(4)  additional factors the commission considers relevant.
(b)  In considering a deviation under Subsection (a)(3), a deviation from a state water quality standard may not result in the application of a standard that is more stringent than the applicable standard.
Sec. 374.055.  CRITERIA FOR ADMINISTRATION OF CHAPTER.  (a)  The commission shall administer this chapter in accordance with this section.
(b)  To the maximum extent possible, the commission shall deal with contamination from dry cleaning facilities by using money in the fund.
(c)  The commission shall use money from the fund as sites are discovered in the normal course of the commission's business.
(d)  The commission shall consider interim or early corrective action that may result in an overall reduction of risk to human health and the environment and in the reduction of total costs of corrective action at a site.
(e)  The commission, in its discretion, may use innovative technology to perform corrective action.
(f)  To the maximum extent possible, money in the fund must be used to address contamination resulting from releases.
Sec. 374.056.  REPORT TO GOVERNOR AND LEGISLATURE.  On or before December 1 of each even‑numbered year, the executive director shall submit to the governor, lieutenant governor, speaker of the house of representatives, and members of the appropriate standing committees of the senate and the house of representatives a report regarding:
(1)  money deposited to the credit of the fund during the two previous fiscal years and the sources of the receipts;
(2)  disbursements from the fund during the two previous fiscal years and the purposes of the disbursements;
(3)  the extent of corrective action taken under this chapter during the two previous fiscal years; and
(4)  the ranking of sites on the date the report is made.
[Sections 374.057‑374.100 reserved for expansion]
SUBCHAPTER C.  FINANCIAL PROVISIONS
Sec. 374.101.  DRY CLEANING FACILITY RELEASE FUND.  (a)  The dry cleaning facility release fund is an account in the general revenue fund.
(b)  The fund consists of money from:
(1)  proceeds from the charges and fees imposed by this chapter;
