By:  Nelson
S.B. No. 1136

A BILL TO BE ENTITLED

AN ACT

relating to access to certain private medical information.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  The Legislature of the State of Texas finds that:

(1)  the privacy requirements of the Health Insurance Portability and Accountability Act of 1996 (Pub. L. No. 104‑191) and the privacy rules implementing these requirements contained in 45 C.F.R. Parts 160 and 164 give individuals important controls over whether and how their protected health information is used and disclosed for marketing purposes;

(2)  with limited exceptions, the federal privacy standards, as modified on August 14, 2002, require a health care provider, health plan, or health care clearinghouse to obtain an individual's written authorization before a use or disclosure of the individual's protected health information can be made for marketing;

(3)  so as not to interfere with core health care functions, the federal privacy standards and guidance documents from the United States Department of Health and Human Services, Office for Civil Rights, distinguish marketing communications from certain treatment or health care operation activities;

(4)  importing the marketing provisions under the federal standards and guidance into state law will help clarify the application of, and compliance with, state provisions that are consistent with the federal privacy standards regarding marketing communications;

(5)  covered entities should be able to rely on the federal guidance interpreting the marketing provisions under state law that are consistent with the federal privacy standards without sacrificing protection against improper use of protected health information for marketing purposes; and

(6)  this Act is necessary to safeguard uses and disclosures of protected health information for marketing purposes in this state consistent with the federal privacy standards and federal guidance, to extend application of the federal privacy standards regarding marketing communications to anyone that comes into possession of protected health information, and to impose stricter standards related to certain product‑specific communications that encourage a change in prescription drugs or prescription medical devices.

SECTION 2.  Subsection (b), Section 181.001, Health and Safety Code, is amended t

