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By: Haggerty H.B. No. 1887

A BILL TO BE ENTITLED
AN ACT

relating to the exercise of judicial discretion with respect to the
administration of community supervision.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 3(b) and (d), Article 42.12, Code of
Criminal Procedure, are amended to read as follows:

(b) Except as provided by Section 3g of this article,
(Sl . £y 4 £l ] o  od of .

L . ] ] o - .

appticable—+to—theoffense—and] the maximum period of community

supervision in a felony case is five [48] years, except that the

judge may impose a maximum of five one-year extensions for good

cause stated in the record of the case. The judge may not impose

more than one extension per hearing held under Section 21.

(d) A judge may increase the maximum period of community
supervision in the manner provided by Section [224e)>-e¥] 22A of this
article.

SECTION 2. Section 3g, Article 42.12, Code of Criminal

Procedure, is amended to read as follows:

Sec. 3g. [EEMETATION ON ] JUDGE ORDERED COMMUNITY

SUPERVISION FOR CERTAIN OFFENSES. (a) In a felony case in which

the defendant is convicted of an offense listed in Subdivision (1)

or for which the judgment contains an affirmative finding under

Subdivision (2), the maximum period of community supervision that

79R4372 PEP-F 1
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H.B. No. 1887

may be imposed in the manner provided by Section 3(a) is 10 years.

This subsection applies to [Fhe—provisions—of—Section—3—of—+this
artiecle donotappty]:
(1) a case involving [fe—a—defendant adjudgedguilty

of£] an offense under:

(A) Section 19.02, Penal Code (Murder) ;

(B) Section 19.03, Penal Code (Capital murder) ;

(C) Section 21.11(a) (1), Penal Code (Indecency
with a child) ;

(D) Section 20.04, Penal Code (Aggravated
kidnapping) ;

(E) Section 22.021, Penal Code (Aggravated
sexual assault) ;

(F) Section 29.03, Penal Code (Aggravated
robbery) ;

(G) Chapter 481, Health and Safety Code, for
which punishment is increased under:

(i) Section 481.140, Health and Safety
Code; or
(ii) Section 481.134(c), (d), (e), or (£f),

Health and Safety Code, if it is shown that the defendant has been
previously convicted of an offense for which punishment was
increased under any of those subsections; or

(H) Section 22.011, Penal Code (Sexual assault) ;
or

(2) a case 1in which the trial court makes an

affirmative finding [te—a—defendant when it is sheown] that a deadly
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weapon as defined in Section 1.07, Penal Code, was used or exhibited
during the commission of a felony offense or during immediate
flight therefrom, and that the defendant used or exhibited the
deadly weapon or was a party to the offense and knew that a deadly

weapon would be used or exhibited|[—Onranaffirmative finding under
this subdivision], in which event the trial court shall enter the

finding in the judgment of the court. On an affirmative finding
that the deadly weapon was a firearm, the court shall enter that

finding in the [4+%fs] judgment of the court.

(b) If there is an affirmative finding under Subsection
(a) (2) in the trial of a felony of the second degree or higher that
the deadly weapon used or exhibited was a firearm and the defendant
is granted community supervision, the court may order the defendant
confined in the institutional division of the Texas Department of

Criminal Justice as provided by Section 6 of this article [fexmnot

locce +han 0 mao af+raoy +ha
-5 o StcF SE2

SECTION 3. Sections 4(b), (c), and (d), Article 42.12, Code

of Criminal Procedure, are amended to read as follows:
(b) If the jury recommends to the judge that the judge place
the defendant on community supervision, the judge shall place the

defendant on community supervision for any period authorized

[pexrmitted] under Section 3 or 3g [34b)e¥x3{e}] of this article, as
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appropriate.

(c) A judge may increase the maximum period of community
supervision in the manner provided by [Seetieon22{e)—o¥] Section
22A of this article.

(d) A defendant is not eligible for community supervision
under this section if the defendant:

(1) is sentenced to a term of imprisonment that
exceeds 10 years;
(2) 1is sentenced to serve a term of confinement under

Section 12.35, Penal Code; or

[+4>] 1is adjudged guilty of an offense for which
punishment is increased under Section 481.134(c), (d), (e), or (f),
Health and Safety Code, if it is shown that the defendant has been
previously convicted of an offense for which punishment was
increased under any one of those subsections.

SECTION 4. Sections 5(a) and (c), Article 42.12, Code of
Criminal Procedure, are amended to read as follows:

(a) Except as provided by Subsection (d) of this section,
when in the judge's opinion the best interest of society and the
defendant will be served, the judge may, after receiving a plea of
guilty or plea of nolo contendere, hearing the evidence, and
finding that it substantiates the defendant's guilt, defer further
proceedings without entering an adjudication of guilt, and place

the defendant on community supervision. A judge may place on
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community supervision under this section a defendant charged with
an offense under Section 21.11, 22.011, or 22.021, Penal Code,
regardless of the age of the victim, or a defendant charged with a
felony described by Section 13B(b) of this article, only if the
judge makes a finding in open court that placing the defendant on
community supervision is in the best interest of the victim. The
failure of the judge to find that deferred adjudication is in the
best interest of the victim is not grounds for the defendant to set
aside the plea, deferred adjudication, or any subsequent conviction
or sentence. After placing the defendant on community supervision
under this section, the judge shall inform the defendant orally or
in writing of the possible consequences under Subsection (b) of
this section of a violation of community supervision. If the
information is provided orally, the judge must record and maintain
the judge's statement to the defendant. The failure of a judge to
inform a defendant of possible consequences under Subsection (b) of
this section is not a ground for reversal unless the defendant shows
that he was harmed by the failure of the judge to provide the

information. In a felony case, except as otherwise provided by

Sections 3 and 3g, the period of community supervision may not

exceed five [38] years. [Eoxr a defendant charged with a felony

mrndar S oot
(= =2 aS S o S S =
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COMFHATEY —SUpervisior fay-notpe —ess than five vears. In a

misdemeanor case, the period of community supervision may not

exceed two years. [A—Fudge—may—increase —the maximum period—of
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iete-] The judge may impose a fine applicable to the

offense and require any reasonable conditions of community

supcervision|—3inc—uding —wmental heslta sreatment under Sectieon

iele,] that a judge could impose on a defendant

placed on community supervision for a conviction that was probated

and suspended, including confinement. [The preovisions of Section

1'-_\ r\f -I—-ln-;s

—JoE= =0+

3 ot o+
= ottt T

However, upon written motion of the defendant requesting final
adjudication filed within 30 days after entering such plea and the
deferment of adjudication, the Jjudge shall proceed to final
adjudication as in all other cases.

(c) On expiration of a community supervision period imposed
under Subsection (a) of this section, if the judge has not proceeded
to adjudication of guilt, the judge shall dismiss the proceedings
against the defendant and discharge him. The judge may dismiss the

proceedings and discharge a defendant|[+—ether—+than—a defendant

7 OB -] prior to the expiration of the

term of community supervision if in the judge's opinion the best

interest of society and the defendant will be served. [The—Tudge
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Session,—1997.] Except as provided by Section 12.42(g), Penal

Code, a dismissal and discharge under this section may not be deemed
a conviction for the purposes of disqualifications or disabilities
imposed by law for conviction of an offense. For any defendant who
receives a dismissal and discharge under this section:

(1) wupon conviction of a subsequent offense, the fact
that the defendant had previously received community supervision
with a deferred adjudication of guilt shall be admissible before
the court or jury to be considered on the issue of penalty;

(2) if the defendant is an applicant for a license or
is a licensee under Chapter 42, Human Resources Code, the Texas
Department of Human Services may consider the fact that the
defendant previously has received community supervision with a
deferred adjudication of guilt under this section in issuing,
renewing, denying, or revoking a license under that chapter; and

(3) if the defendant is a person who has applied for
registration to provide mental health or medical services for the
rehabilitation of sex offenders, the Interagency Council on Sex
Offender Treatment may consider the fact that the defendant has
received community supervision under this section in issuing,
renewing, denying, or revoking a license or registration issued by
that council.

SECTION 5. Section 6(a), Article 42.12, Code of Criminal

Procedure, is amended to read as follows:
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(a) For the purposes of this section, the jurisdiction of a

court 1in which a sentence requiring imprisonment in the
institutional division of the Texas Department of Criminal Justice
is imposed by the judge of the court shall continue for two years
[180—days] from the date the execution of the sentence actually
begins. Before the expiration of two years [386-4days] from the date
the execution of the sentence actually begins, the judge of the

court that imposed the [sweh] sentence may on the judge's [his] own

motion, on the motion of the attorney representing the state, or on
the written motion of the defendant, suspend further execution of
the sentence and place the defendant on community supervision under
the terms and conditions of this article, if in the opinion of the
judge the defendant would not benefit from further imprisonment
and:

(1) the defendant is otherwise eligible for community
supervision under this article; and

(2) the defendant had never before been incarcerated
in a penitentiary serving a sentence for a felony.

SECTION 6. Section 8(a), Article 42.12, Code of Criminal
Procedure, is amended to read as follows:

(a) For the purposes of this section, the jurisdiction of a
court 1n which a sentence requiring 1imprisonment 1in the
institutional division of the Texas Department of Criminal Justice
is imposed for conviction of a felony shall continue for 180 days
from the date on which the convicted person is received into custody
by the institutional division. After the expiration of 75 days but

prior to the expiration of 180 days from the date on which the
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convicted person 1s received 1into custody by the institutional
division, the judge of the court that imposed the sentence may
suspend further execution of the sentence imposed and place the
person on community supervision under the terms and conditions of
this article, if in the opinion of the judge the person would not
benefit from further imprisonment. The court shall clearly
indicate in its order recommending the placement of the person in
the state boot camp program that the court is not retaining
jurisdiction over the person for the purposes of Section 6 of this
article. A court may recommend a person for placement in the state
boot camp program only if:

(1) the person is otherwise eligible for community

supervision under this article, except that the person remains

eligible for purposes of this subsection if the person is sentenced

to a term of confinement under Section 12.35, Penal Code; and

(2) the person is 17 years of age or older but younger
than 26 years and 1is physically and mentally capable of
participating 1in a program that requires strenuous physical

activity[+—and

[/Q\ +hao narocon 1o not coNnsz
o7 T Tt IS CESACE T == o+ T+

 ehab] i1 fol ],
SECTION 7. Sections 9(a), (j), and (k), Article 42.12, Code
of Criminal Procedure, are amended to read as follows:
(a) Except as provided by Subsection (g) of this section,
before the imposition of sentence by a judge in a felony case, and
except as provided by Subsection (b) of this section, before the

imposition of sentence by a judge in a misdemeanor case, the judge
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shall direct a supervision officer to report to the judge in writing

on the circumstances of the offense with which the defendant is

im—of +the offense,] the criminal and social

history of the defendant, and any other information relating to the

defendant or the offense requested by the judge. The judge may

request [Fe—3s—neotneecessaxry] that the report contain a sentencing

recommendation, [but—the—xeport—must—contain] a proposed client
supervision plan describing programs and sanctions that the
community supervision and corrections department would provide the
defendant if the judge suspended the imposition of the sentence or
granted deferred adjudication, or both.

(j) The judge by order may direct that any information and
records that are not privileged and that are relevant to a report
required by Subsection (a) or Subsection (k) of this section be
released to an officer conducting a presentence investigation under
Subsection (a) [433] of this section or a postsentence report under
Subsection (k) of this section. The judge may also issue a subpoena
to obtain that information. A report and all information obtained
in connection with a presentence investigation or postsentence
report are confidential and may be released only:

(1) to those persons and under those circumstances

authorized under [Subsections{d)+—f(e) ) +—h) (k) r—and (1) of]

this section;
(2) pursuant to Section 614.017, Health and Safety
Code; or

(3) as directed by the judge for the effective

10
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supervision of the defendant.
(k) 1If a presentence report in a felony case is not required
under this section, the judge may direct the officer to prepare a
postsentence report containing the same information that would have

been included in [¥xeguixred—for] the presentence report, other than

a proposed client supervision plan and any information that 1is
reflected in the judgment. If the postsentence report is ordered,
the officer shall send the report to the clerk of the court not
later than the 30th day after the date on which sentence 1is
pronounced or deferred adjudication is granted, and the clerk shall
deliver the postsentence report with the papers in the case to a
designated officer of the Texas Department of Criminal Justice, as
described by Section 8(a), Article 42.009.

SECTION 8. Section 10(e), Article 42.12, Code of Criminal
Procedure, is amended to read as follows:

(e) If a supervision officer or magistrate modifies the
conditions of community supervision, the officer or magistrate
shall deliver a copy of the modified conditions to the defendant,
shall file a copy of the modified conditions with the sentencing
court, and shall note the date of delivery of the copy in the
defendant's file. If the defendant agrees to the modification in
writing, the officer or magistrate shall file a copy of the modified
conditions with the district clerk and the conditions shall be
enforced as modified. If the defendant does not agree to the
modification in writing, the supervision officer or magistrate

shall refer the case to the judge of the court for modification [in

]  ded ] on 22 of thi Lcle].

11
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SECTION 9. Section 11(a), Article 42.12, Code of Criminal
Procedure, is amended to read as follows:

[+&>] The judge of the court having jurisdiction of the case
shall determine the conditions of community supervision and may, at
any time, during the period of community supervision alter or
modify the conditions. The Jjudge may 1impose any reasonable
condition that 1s designed to protect or restore the community,

protect or restore the victim, or punish, rehabilitate, or reform

the defendant. [Conditionsof community supervision may—include,

11+ o
=
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Procedure, is amended to read as follows:
(b) A Jjudge may 1impose the condition of community
supervision created under this section if the judge:
(1) [+he—Fudge] places the defendant on community

supervision under this article; and

[3)—+theFudge] makes an affirmative finding that:

(A) drug or alcohol abuse significantly
contributed to the commission of the crime or violation of
community supervision; and

(B) the defendant is a suitable candidate for
treatment, as determined by the suitability criteria established by
the Texas Board of Criminal Justice under Section 493.009(b),
Government Code.

SECTION 11. Sections 15(a), (b), (c), and (e), Article
42 .12, Code of Criminal Procedure, are amended to read as follows:
(a) (1) On conviction of a state jail felony [undexr Seetioen

481115k 4811151 (63 (1) 481.116(k)

== 7 TO T =T Y

4287 127 (1) () ox
N~ ma e e o S s S A A *

r

481129 (g1 )+—Health—and—-Safety—Code,—that—3is] punished under
Section 12.35(a), Penal Code, the judge [shell—suspend—the

15
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)

felony—in which event the Judge] may suspend the imposition of

the sentence and place the defendant on community supervision or

may order the sentence to be executed. [The—provisions—of this

[433] The judge may suspend in whole or in part the

imposition of any fine imposed on conviction.

impose—wundéerthis section i two vears.| The maximum period of

community supervision a judge may impose under this section is five

years, except that the judge may impose a maximum of five one-year

extensions for good cause stated in the record of the case. The

judge may not impose more than one extension per hearing held under

Section 21 [extend—themaximum—period—of community—Ssupervision
vrdexr—this—section—tonotmore—than10—yeaxs]. A judge may extend a

period of community supervision under this section at any time

during the period of community supervision, or if a motion for

revocation of community supervision is filed before the period of

16
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community supervision ends, before the first anniversary of the
expiration of the period of community supervision.

(c) [+9] A judge may impose any condition of community
supervision on a defendant that the Jjudge could impose on a

defendant placed on supervision for an offense other than a state

jail felony[+—execept—thatthe Judge may imposeon—the defendant o

(e) If a defendant violates a condition of community

supervision imposed on the defendant under this article and after a
hearing under Section 21 of this article the judge modifies the
defendant's community supervision, the Jjudge may impose any
sanction the judge determines is appropriate [permitted by Seection
09 of thj lele ] £ e . d . e fond

 od of > . i1 fol € meild

17



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 1887

SECTION 12. Section 20, Article 42.12, Code of Criminal

Procedure, is amended to read as follows:
Sec. 20. REDUCTION OR TERMINATION OF COMMUNITY SUPERVISION.

[429] At any time prior to the expiration of the term of community

supervision if in the judge's opinion the best interest of society

and the defendant will be served, [after +the defendant has

is—Jdess,] the period of community supervision may be reduced or

terminated by the judge. Upon the satisfactory fulfillment of the
conditions of community supervision, and the expiration of the
period of community supervision, the judge, by order duly entered,
shall amend or modify the original sentence imposed, if necessary,
to conform to the community supervision period and shall discharge
the defendant. If the judge discharges the defendant under this
section, the judge may set aside the verdict or permit the defendant
to withdraw his plea, and shall dismiss the accusation, complaint,
information or indictment against the defendant, who shall
thereafter be 1released from all penalties and disabilities
resulting from the offense or crime of which he has been convicted
or to which he has pleaded guilty, except that:

(1) proof of the conviction or plea of guilty shall be
made known to the judge should the defendant again be convicted of

any criminal offense; and

18
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(2) if the defendant is an applicant for a license or

is a licensee under Chapter 42, Human Resources Code, the Texas
Department of Human Services may consider the fact that the
defendant previously has received community supervision under this

article in issuing, renewing, denying, or revoking a license under

that chapter.

SECTION 13. Section 23(b), Article 42.12, Code of Criminal
Procedure, is amended to read as follows:

(b) A judge may credit against any term of confinement a

defendant is sentenced to serve under this section all or [Ne] part

of the time that the defendant served [+s] on community supervision

(shall i  dered - . ] | hall

sentenced—+to—sexrve]. The right of the defendant to appeal for a

review of the conviction and punishment, as provided by law, shall
be accorded the defendant at the time he is placed on community
supervision. When he is notified that his community supervision 1is
revoked for violation of the conditions of community supervision
and he 1is called on to serve a sentence in a Jjail or 1in the
institutional division of the Texas Department of Criminal Justice,
he may appeal the revocation.

SECTION 14. The following provisions of Article 42.12, Code

19



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 1887
of Criminal Procedure, are repealed:

(1) Section 3(f);

(2) Section 4(e);

(3) Section 5(4d);

(4) Sections 9(h) and (i) ;

(5) Section 9A;

(6) Sections 11(b)-(1);

(7) Section 13;

(8) Section 13A;

(9) Section 13B;

(10) Section 13C;

(11) Section 13D;

(12) Section 14 as amended by Chapter 165, Acts of the
73rd Legislature, Regular Session, 1993, by Chapter 910, Acts of
the 76th Legislature, Regular Session, 1999, and by Chapter 353,
Acts of the 78th Legislature, Regular Session, 2003;

(13) Section 15(4d);

(14) Section 15A; and

(15) Section 22.

SECTION 15. The changes in law made by this Act apply only
to a defendant charged with an offense committed on or after the
effective date of this Act. A defendant charged with an offense
committed before the effective date of this Act is governed by the
law in effect when the offense was committed, and the former law is
continued in effect for that purpose. For purposes of this section,
an offense was committed before the effective date of this Act if

any element of the offense was committed before that date.
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SECTION 16. This Act takes effect September 1, 2005.
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