
By:AAHarris S.B.ANo.A1028

A BILL TO BE ENTITLED

AN ACT

relating to a nonsubstantive revision of statutes relating to the

Texas Department of Insurance, the business of insurance, and

certain related businesses, including conforming amendments,

repeals, and penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTIONA1.AATITLE 4, INSURANCE CODE. The Insurance Code is

amended by adding Title 4 to read as follows:

TITLE 4. REGULATION OF SOLVENCY

SUBTITLE A. GENERAL PROVISIONS

CHAPTERA401.AAAUDITS AND EXAMINATIONS

CHAPTERA402.AADISCLOSURE OF MATERIAL TRANSACTIONS

CHAPTERA403.AADIVIDENDS

CHAPTERA404.AAFINANCIAL CONDITION

[Chapters 405-420 reserved for expansion]

SUBTITLE B. RESERVES AND INVESTMENTS

CHAPTERA421.AARESERVES IN GENERAL

CHAPTERA422.AAASSET PROTECTION ACT

CHAPTERA423.AATRANSACTIONS WITH MONEY AND OTHER ASSETS

CHAPTERA424.AAINVESTMENTS FOR CERTAIN INSURERS

CHAPTERA425.AARESERVES AND INVESTMENTS FOR LIFE

AAAAAAAAAAAAAAAAINSURANCE COMPANIES AND RELATED ENTITIES

CHAPTERA426.AARESERVES FOR WORKERS’ COMPENSATION

AAAAAAAAAAAAAAAAINSURANCE COMPANIES
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CHAPTERA427.AASUBORDINATED INDEBTEDNESS

[Chapters 428-440 reserved for expansion]

SUBTITLE C. DELINQUENT INSURERS

CHAPTERA441.AASUPERVISION AND CONSERVATORSHIP

CHAPTERA442.AALIQUIDATION, REHABILITATION, REORGANIZATION,

AAAAAAAAAAAAAAAAOR CONSERVATION OF INSURERS

[Chapters 443-460 reserved for expansion]

SUBTITLE D. GUARANTY ASSOCIATIONS

CHAPTERA461.AAGENERAL PROVISIONS

CHAPTERA462.AATEXAS PROPERTY AND CASUALTY INSURANCE GUARANTY

AAAAAAAAAAAAAAAAASSOCIATION

CHAPTERA463.AALIFE, ACCIDENT, HEALTH, AND HOSPITAL SERVICE

AAAAAAAAAAAAAAAAINSURANCE GUARANTY ASSOCIATION

[Chapters 464-480 reserved for expansion]

SUBTITLE E. REQUIREMENTS OF OTHER JURISDICTIONS

CHAPTERA481.AAVOLUNTARY DEPOSITS

[Chapters 482-490 reserved for expansion]

SUBTITLE F. REINSURANCE

CHAPTERA491.AAGENERAL REINSURANCE REQUIREMENTS

CHAPTERA492.AAREINSURANCE FOR LIFE, HEALTH, AND ACCIDENT

AAAAAAAAAAAAAAAAINSURANCE COMPANIES AND RELATED ENTITIES

CHAPTERA493.AAREINSURANCE FOR PROPERTY AND CASUALTY INSURERS

CHAPTERA494.AAREINSURANCE OF AIRCRAFT AND SPACE

AAAAAAAAAAAAAAAAEQUIPMENT RISKS
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TITLE 4. REGULATION OF SOLVENCY

SUBTITLE A. GENERAL PROVISIONS

CHAPTER 401. AUDITS AND EXAMINATIONS

SUBCHAPTER A. INDEPENDENT AUDIT OF FINANCIAL STATEMENTS

Sec.A401.001.AADEFINITIONS

Sec.A401.002.AAPURPOSE OF SUBCHAPTER

Sec.A401.003.AAEFFECT OF SUBCHAPTER ON AUTHORITY TO

AAAAAAAAAAAAAAAAAEXAMINE

Sec.A401.004.AAFILING AND EXTENSIONS FOR FILING OF

AAAAAAAAAAAAAAAAAAUDITED FINANCIAL REPORT

Sec.A401.005.AAALTERNATIVE FILING FOR CANADIAN OR

AAAAAAAAAAAAAAAAABRITISH INSURERS OR HEALTH MAINTENANCE

AAAAAAAAAAAAAAAAAORGANIZATIONS

Sec.A401.006.AAEXEMPTION FOR CERTAIN SMALL INSURERS AND

AAAAAAAAAAAAAAAAAHEALTH MAINTENANCE ORGANIZATIONS

Sec.A401.007.AAEXEMPTION FOR CERTAIN FOREIGN OR ALIEN

AAAAAAAAAAAAAAAAAINSURERS OR HEALTH MAINTENANCE

AAAAAAAAAAAAAAAAAORGANIZATIONS

Sec.A401.008.AAHARDSHIP EXEMPTION

Sec.A401.009.AACONTENTS OF AUDITED FINANCIAL REPORT

Sec.A401.010.AAREQUIREMENTS FOR FINANCIAL STATEMENTS IN

AAAAAAAAAAAAAAAAAAUDITED FINANCIAL REPORT

Sec.A401.011.AAQUALIFICATIONS OF ACCOUNTANT; ACCEPTANCE

AAAAAAAAAAAAAAAAAOF AUDITED FINANCIAL REPORT

Sec.A401.012.AAHEARING ON ACCOUNTANT QUALIFICATIONS;

AAAAAAAAAAAAAAAAAREPLACEMENT OF ACCOUNTANT

Sec.A401.013.AAACCOUNTANT ’S LETTER OF QUALIFICATIONS
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Sec.A401.014.AAREGISTRATION OF ACCOUNTANT

Sec.A401.015.AARESIGNATION OR DISMISSAL OF ACCOUNTANT;

AAAAAAAAAAAAAAAAASTATEMENT CONCERNING DISAGREEMENTS

Sec.A401.016.AAAUDITED COMBINED OR CONSOLIDATED

AAAAAAAAAAAAAAAAAFINANCIAL STATEMENTS

Sec.A401.017.AANOTICE OF ADVERSE FINANCIAL CONDITION OR

AAAAAAAAAAAAAAAAAMISSTATEMENT OF FINANCIAL CONDITION

Sec.A401.018.AAINFORMATION DISCOVERED AFTER DATE OF

AAAAAAAAAAAAAAAAAAUDITED FINANCIAL REPORT

Sec.A401.019.AAREPORT ON SIGNIFICANT DEFICIENCIES IN

AAAAAAAAAAAAAAAAAINTERNAL CONTROL

Sec.A401.020.AAACCOUNTANT WORK PAPERS

Sec.A401.021.AAPENALTY FOR FAILURE TO COMPLY

[Sections 401.022-401.050 reserved for expansion]

SUBCHAPTER B. EXAMINATION OF CARRIERS

Sec.A401.051.AADUTY TO EXAMINE CARRIERS

Sec.A401.052.AAFREQUENCY OF EXAMINATION

Sec.A401.053.AAEXAMINATION PERIOD

Sec.A401.054.AAPOWERS RELATED TO EXAMINATION

Sec.A401.055.AAEFFECT OF SUBCHAPTER ON AUTHORITY TO USE

AAAAAAAAAAAAAAAAAINFORMATION

Sec.A401.056.AARULES RELATED TO REPORTS AND HEARINGS

Sec.A401.057.AAUSE OF AUDIT AND WORK PAPERS

Sec.A401.058.AACONFIDENTIALITY OF REPORTS AND RELATED

AAAAAAAAAAAAAAAAAINFORMATION

Sec.A401.059.AADETERMINATION OF VALUE
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Sec.A401.060.AARIGHT TO INFORMATION RELATING TO

AAAAAAAAAAAAAAAAADETERMINATION OF VALUE OR MARKET VALUE

Sec.A401.061.AADISCIPLINARY ACTION FOR FAILURE TO

AAAAAAAAAAAAAAAAACOMPLY WITH SUBCHAPTER

Sec.A401.062.AASTAY OF RULE, ORDER, DECISION, OR

AAAAAAAAAAAAAAAAAFINDING

[Sections 401.063-401.100 reserved for expansion]

SUBCHAPTER C. EXAMINERS AND ACTUARIES

Sec.A401.101.AAUSE OF DEPARTMENT EXAMINER OR OTHER

AAAAAAAAAAAAAAAAAQUALIFIED PERSON OR FIRM

Sec.A401.102.AALEGISLATIVE INTENT AS TO APPOINTMENT OR

AAAAAAAAAAAAAAAAAEMPLOYMENT OF EXAMINERS AND ACTUARIES

Sec.A401.103.AAAPPOINTMENT OF EXAMINERS AND ACTUARIES

Sec.A401.104.AAAPPOINTMENT OF EXAMINERS, ACTUARIES, AND

AAAAAAAAAAAAAAAAAOTHER PERSONS FOR CERTAIN EXAMINATIONS

Sec.A401.105.AAOATH OF EXAMINERS AND ASSISTANTS

Sec.A401.106.AARIGHT OF ACTION ON BOND

[Sections 401.107-401.150 reserved for expansion]

SUBCHAPTER D. EXAMINATION EXPENSES

Sec.A401.151.AAEXPENSES OF EXAMINATION OF DOMESTIC

AAAAAAAAAAAAAAAAAINSURER

Sec.A401.152.AAEXPENSES OF EXAMINATION OF OTHER

AAAAAAAAAAAAAAAAAINSURERS

Sec.A401.153.AAREIMBURSEMENT OF EXPENSES OF CERTAIN

AAAAAAAAAAAAAAAAAPERSONS OR FIRMS

Sec.A401.154.AATAX CREDIT AUTHORIZED

Sec.A401.155.AAADDITIONAL ASSESSMENTS
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Sec.A401.156.AADEPOSIT AND USE OF ASSESSMENT AND FEE

[Sections 401.157-401.200 reserved for expansion]

SUBCHAPTER E. CONFIDENTIALITY OF CERTAIN INFORMATION

Sec.A401.201.AACONFIDENTIALITY OF EARLY WARNING SYSTEM

AAAAAAAAAAAAAAAAAINFORMATION

CHAPTER 401. AUDITS AND EXAMINATIONS

SUBCHAPTER A. INDEPENDENT AUDIT OF FINANCIAL STATEMENTS

Sec.A401.001.AADEFINITIONS. In this subchapter:

(1)AA"Accountant" means an independent certified

public accountant or accounting firm that meets the requirements of

Section 401.011.

(2)AA"Affiliate" has the meaning assigned by Section

823.003.

(3)AA"Health maintenance organization" means a health

maintenance organization authorized to engage in business in this

state.

(4)AA"Insurer" means an insurer authorized to engage in

business in this state, including:

(A)AAa life, health, or accident insurance

company;

(B)AAa fire and marine insurance company;

(C)AAa general casualty company;

(D)AAa title insurance company;

(E)AAa fraternal benefit society;

(F)AAa mutual life insurance company;

(G)AAa local mutual aid association;

(H)AAa statewide mutual assessment company;
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(I)AAa mutual insurance company other than a

mutual life insurance company;

(J)AAa farm mutual insurance company;

(K)AAa county mutual insurance company;

(L)AAa Lloyd’s plan;

(M)AAa reciprocal or interinsurance exchange;

(N)AAa group hospital service corporation;

(O)AAa stipulated premium company; and

(P)AAa nonprofit legal services corporation.

(5)AA"Subsidiary" has the meaning assigned by Section

823.003. (V.T.I.C. Art. 1.15A, Secs. 3(1), (2), (5), (6).)

Sec.A401.002.AAPURPOSE OF SUBCHAPTER. The purpose of this

subchapter is to require an annual audit by an independent

certified public accountant of the financial statements reporting

the financial condition and the results of operations of each

insurer or health maintenance organization. (V.T.I.C. Art. 1.15A,

Sec. 1.)

Sec.A401.003.AAEFFECT OF SUBCHAPTER ON AUTHORITY TO EXAMINE.

This subchapter does not limit the commissioner ’s authority to

order or the department’s authority to conduct an examination of an

insurer or health maintenance organization under this code or the

commissioner’s rules. (V.T.I.C. Art. 1.15A, Sec. 8.)

Sec.A401.004.AAFILING AND EXTENSIONS FOR FILING OF AUDITED

FINANCIAL REPORT.AA(a) Unless exempt under Section 401.006,

401.007, or 401.008 and except as otherwise provided by Sections

401.005 and 401.016, an insurer or health maintenance organization

shall:
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(1)AAhave an annual audit performed by an accountant;

and

(2)AAfile with the commissioner on or before June 30 an

audited financial report for the preceding calendar year.

(b)AAThe commissioner may require an insurer or health

maintenance organization to file an audited financial report on a

date that precedes June 30. The commissioner must notify the

insurer or health maintenance organization of the filing date not

later than the 90th day before that date.

(c)AAAn insurer or health maintenance organization may

request an extension of the filing date by submitting the request in

writing before the 10th day preceding the filing date. The request

must include sufficient detail for the commissioner to make an

informed decision on the requested extension. The commissioner may

extend the filing date for one or more 30-day periods if the

commissioner determines that there is good cause for the extension

based on a showing by the insurer or health maintenance

organization and the insurer’s or health maintenance organization ’s

accountant of the reasons for requesting the extension. (V.T.I.C.

Art. 1.15A, Secs. 2, 9(a), (b), (c).)

Sec.A401.005.AAALTERNATIVE FILING FOR CANADIAN OR BRITISH

INSURERS OR HEALTH MAINTENANCE ORGANIZATIONS. (a) Instead of the

audited financial report required by Section 401.004, an insurer or

health maintenance organization domiciled in Canada or the United

Kingdom may file the insurer’s or health maintenance organization ’s

annual statement of total business on the form filed by the insurer

or health maintenance organization with the appropriate regulatory
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authority in the country of domicile. The statement must be audited

by an independent accountant chartered in the country of domicile.

(b)AAThe chartered accountant must be registered with the

commissioner under Section 401.014(a). The registration must be

accompanied by a statement, signed by the accountant, indicating

that the accountant is aware of the requirements of this subchapter

and affirming that the accountant will express the accountant’s

opinion in conformity with those requirements. (V.T.I.C. Art.

1.15A, Sec. 10A.)

Sec.A401.006.AAEXEMPTION FOR CERTAIN SMALL INSURERS AND

HEALTH MAINTENANCE ORGANIZATIONS. (a) An insurer or health

maintenance organization that has less than $1 million in direct

premiums written in this state during a calendar year is exempt from

the requirement to file an audited financial report if the insurer

or health maintenance organization submits an affidavit, made under

oath by one of the insurer’s or health maintenance organization ’s

officers, that specifies the amount of direct premiums written in

this state during that period.

(b)AANotwithstanding Subsection (a), the commissioner may

require an insurer or health maintenance organization, other than a

fraternal benefit society that does not have any direct premiums

written in this state for accident and health insurance during a

calendar year, to comply with this subchapter if the commissioner

finds that the insurer’s or health maintenance organization ’s

compliance is necessary for the commissioner to fulfill the

commissioner’s statutory responsibilities.

(c)AAAn insurer or health maintenance organization that has
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assumed premiums of at least $1 million under reinsurance

agreements is not exempt under Subsection (a). (V.T.I.C. Art.

1.15A, Sec. 4.)

Sec.A401.007.AAEXEMPTION FOR CERTAIN FOREIGN OR ALIEN

INSURERS OR HEALTH MAINTENANCE ORGANIZATIONS. (a) A foreign or

alien insurer or health maintenance organization that files an

audited financial report in another state in accordance with that

state’s requirements for audited financial reports may be exempt

from filing a report under this subchapter if the commissioner

finds that the other state’s requirements are substantially similar

to the requirements prescribed by this subchapter.

(b)AAAn insurer or health maintenance organization exempt

under this section shall file with the commissioner a copy of:

(1)AAthe audited financial report, the report on

significant deficiencies in internal controls, and the

accountant ’s letter of qualifications filed with the other state;

and

(2)AAany notification of adverse financial conditions

report filed with the other state.

(c)AAThe reports and letter required by Subsection (b)(1)

must be filed in accordance with the filing dates prescribed by

Sections 401.004 and 401.019. The report required by Subsection

(b)(2) must be filed in accordance with the filing date prescribed

by Section 401.017. (V.T.I.C. Art. 1.15A, Sec. 6.)

Sec.A401.008.AAHARDSHIP EXEMPTION. (a) An insurer or health

maintenance organization that is not eligible for an exemption

under Section 401.006 or 401.007 may apply to the commissioner for a

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

10



hardship exemption.

(b)AASubject to Subsection (c), the commissioner may grant an

exemption under this section if the commissioner finds, after

reviewing the application, that compliance with this subchapter

would constitute a severe financial or organizational hardship for

the insurer or health maintenance organization. The commissioner

may grant the exemption at any time for one or more specified

periods.

(c)AAThe commissioner may not grant an exemption under this

section if:

(1)AAthe exemption would diminish the department’s

ability to monitor the financial condition of the insurer or health

maintenance organization; or

(2)AAthe insurer or health maintenance organization:

(A)AAduring the five-year period preceding the

date the application for the exemption is made:

(i)AAhas been placed under supervision,

conservatorship, or receivership;

(ii)AAhas undergone a change in control, as

described by Section 823.005; or

(iii)AAhas been subject to a significant

number of complaints, as determined by the commissioner;

(B)AAhas been identified by the department as

troubled;

(C)AAhas been or is the subject of a disciplinary

action by the department; or

(D)AAis not complying with the law or with a rule
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adopted by the commissioner. (V.T.I.C. Art. 1.15A, Secs. 7(a),

(b), (c).)

Sec.A401.009.AACONTENTS OF AUDITED FINANCIAL REPORT. (a) An

audited financial report required under Section 401.004 must:

(1)AAdescribe the financial condition of the insurer or

health maintenance organization as of the end of the most recent

calendar year and the results of the insurer ’s or health

maintenance organization’s operations, changes in financial

position, and changes in capital and surplus for that year;

(2)AAconform to the statutory accounting practices

prescribed or otherwise permitted by the insurance regulator in the

insurer’s or health maintenance organization ’s state of domicile;

and

(3)AAinclude:

(A)AAthe report of an accountant;

(B)AAa balance sheet that reports admitted assets,

liabilities, capital, and surplus;

(C)AAa statement of gain or loss from operations;

(D)AAa statement of cash flows;

(E)AAa statement of changes in capital and

surplus;

(F)AAany notes to financial statements;

(G)AAsupplementary data and information,

including any additional data or information required by the

commissioner; and

(H)AAinformation required by the department to

conduct the insurer’s or health maintenance organization ’s
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examination under Subchapter B.

(b)AAThe notes to financial statements required by

Subsection (a)(3)(F) must include:

(1)AAa reconciliation of any differences between the

audited statutory financial statements and the annual statements

filed under this code, with a written description of the nature of

those differences;

(2)AAany notes required by the appropriate National

Association of Insurance Commissioners annual statement

instructions or by generally accepted accounting principles; and

(3)AAa summary of the ownership of the insurer or health

maintenance organization and that entity’s relationship to any

affiliated company.

(c)AAAn insurer or health maintenance organization required

under Section 401.004 to file an audited financial report that does

not retain an independent certified public accountant to perform an

annual audit for the previous year may not be required to include in

the report audited statements of operations, cash flows, or changes

in capital and surplus for the first year. The insurer or health

maintenance organization must include those statements in the

first-year report and label the statements as unaudited. The

insurer or health maintenance organization must include in the

first-year report all other reports described by Section 401.004.

(d)AAThe commissioner shall adopt rules governing the

information to be included in the audited financial report under

Subsection (a)(3)(H). (V.T.I.C. Art. 1.15A, Secs. 10(a), (b), (c),

(e), (f).)
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Sec.A401.010.AAREQUIREMENTS FOR FINANCIAL STATEMENTS IN

AUDITED FINANCIAL REPORT. (a) An accountant must audit the

financial reports provided by an insurer or health maintenance

organization for purposes of an audit under this subchapter. The

accountant who audits the reports must conduct the audit in

accordance with generally accepted auditing standards and must

consider other procedures described in the Financial Condition

Examiner’s Handbook adopted by the National Association of

Insurance Commissioners.

(b)AAThe financial statements included in the audited

financial report must be prepared in a form and using language and

groupings substantially the same as those of the relevant sections

of the insurer’s or health maintenance organization ’s annual

statement filed with the commissioner. Beginning in the second

year in which an insurer or health maintenance organization is

required to file an audited financial report, the financial

statements must also be comparative, presenting the amounts as of

December 31 of the reported year and the amounts as of December 31

of the preceding year. (V.T.I.C. Art. 1.15A, Secs. 10(d), 14.)

Sec.A401.011.AAQUALIFICATIONS OF ACCOUNTANT; ACCEPTANCE OF

AUDITED FINANCIAL REPORT. (a) Except as provided by Subsections

(c) and (d), the commissioner shall accept an audited financial

report from an independent certified public accountant or

accounting firm that:

(1)AAis a member in good standing of the American

Institute of Certified Public Accountants and is in good standing

with all states in which the accountant or firm is licensed to
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practice, as applicable; and

(2)AAconforms to the American Institute of Certified

Public Accountants Code of Professional Conduct and to the rules of

professional conduct and other rules of the Texas State Board of

Public Accountancy or a similar code.

(b)AAIf the insurer or health maintenance organization is

domiciled in Canada, the commissioner shall accept an audited

financial report from an accountant chartered in Canada. If the

insurer or health maintenance organization is domiciled in Great

Britain, the commissioner shall accept an audited financial report

from an accountant chartered in Great Britain.

(c)AAA partner or other person responsible for rendering a

report for an insurer or health maintenance organization for seven

consecutive years may not, during the two-year period after that

seventh year, render a report for the insurer or health maintenance

organization or for a subsidiary or affiliate of the insurer or

health maintenance organization that is engaged in the business of

insurance. The commissioner may determine that the limitation

provided by this subsection does not apply to an accountant for a

particular insurer or health maintenance organization if the

insurer or health maintenance organization demonstrates to the

satisfaction of the commissioner that the limitation’s application

to the insurer or health maintenance organization would be unfair

because of unusual circumstances. In making the determination, the

commissioner may consider:

(1)AAthe number of partners or individuals the

accountant employs, the expertise of the partners or individuals
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the accountant employs, or the number of the accountant’s insurance

clients;

(2)AAthe premium volume of the insurer or health

maintenance organization; and

(3)AAthe number of jurisdictions in which the insurer

or health maintenance organization engages in business.

(d)AAThe commissioner may not accept an audited financial

report prepared wholly or partly by an individual who the

commissioner finds:

(1)AAhas been convicted of fraud, bribery, a violation

of the Racketeer Influenced and Corrupt Organizations Act (18

U.S.C. Section 1961 et seq.), or a state or federal criminal offense

involving dishonest conduct;

(2)AAhas violated the insurance laws of this state with

respect to a report filed under this subchapter; or

(3)AAhas demonstrated a pattern or practice of failing

to detect or disclose material information in reports filed under

this subchapter. (V.T.I.C. Art. 1.15A, Secs. 12(a), (b), (c).)

Sec.A401.012.AAHEARING ON ACCOUNTANT QUALIFICATIONS;

REPLACEMENT OF ACCOUNTANT. The commissioner may hold a hearing to

determine if an accountant is qualified and independent. If, after

considering the evidence presented, the commissioner determines

that an accountant is not qualified and independent for purposes of

expressing an opinion on the financial statements in an audited

financial report filed under this subchapter, the commissioner

shall issue an order directing the insurer or health maintenance

organization to replace the accountant with a qualified and
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independent accountant. (V.T.I.C. Art. 1.15A, Secs. 12(d), (e).)

Sec.A401.013.AAACCOUNTANT’S LETTER OF QUALIFICATIONS. (a)

The audited financial report required under Section 401.004 must be

accompanied by a letter provided by the accountant who performed

the audit stating:

(1)AAthe accountant ’s general background and

experience;

(2)AAthe experience of each individual assigned to

prepare the audit in auditing insurers or health maintenance

organizations and whether the individual is an independent

certified public accountant; and

(3)AAthat the accountant:

(A)AAis properly licensed by an appropriate state

licensing authority, is a member in good standing of the American

Institute of Certified Public Accountants, and is otherwise

qualified under Section 401.011;

(B)AAis independent from the insurer or health

maintenance organization and conforms to the standards of the

profession contained in the American Institute of Certified Public

Accountants Code of Professional Conduct, the statements of that

institute, and the rules of professional conduct adopted by the

Texas State Board of Public Accountancy, or a similar code;

(C)AAunderstands that:

(i)AAthe audited financial report and the

accountant ’s opinion on the report will be filed in compliance with

this subchapter; and

(ii)AAthe commissioner will rely on the
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report and opinion in monitoring and regulating the insurer ’s or

health maintenance organization’s financial position; and

(D)AAconsents to the requirements of Section

401.020 and agrees to make the accountant ’s work papers available

for review by the department or the department ’s designee.

(b)AASubsection (a)(2) does not prohibit an accountant from

using any staff the accountant considers appropriate if use of that

staff is consistent with generally accepted auditing standards.

(V.T.I.C. Art. 1.15A, Sec. 16A.)

Sec.A401.014.AAREGISTRATION OF ACCOUNTANT. (a) Not later

than December 31 of the calendar year to be covered by an audited

financial report required by this subchapter, an insurer or health

maintenance organization must register in writing with the

commissioner the name and address of the accountant retained to

prepare the report.

(b)AAThe insurer or health maintenance organization must

include with the registration a statement signed by the accountant:

(1)AAindicating that the accountant is aware of the

requirements of this subchapter and of the rules of the insurance

department of the insurer’s or health maintenance organization ’s

state of domicile that relate to accounting and financial matters;

and

(2)AAaffirming that the accountant will express the

accountant ’s opinion on the financial statements in terms of the

statements ’ conformity to the statutory accounting practices

prescribed or otherwise permitted by the insurance department

described by Subdivision (1) and specifying any exceptions the
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accountant believes are appropriate.

(c)AAThe commissioner may not accept an audited financial

report prepared by an accountant who is not registered under this

section.

(d)AAThe commissioner may not accept the registration of a

person who does not qualify under Section 401.011 or does not comply

with the other requirements of this subchapter. (V.T.I.C. Art.

1.15A, Sec. 11.)

Sec.A401.015.AARESIGNATION OR DISMISSAL OF ACCOUNTANT;

STATEMENT CONCERNING DISAGREEMENTS. (a) If an accountant who

signed an audited financial report for an insurer or health

maintenance organization resigns as accountant for the insurer or

health maintenance organization or is dismissed by the insurer or

health maintenance organization after the report is filed, the

insurer or health maintenance organization shall notify the

department not later than the fifth business day after the date of

the resignation or dismissal.

(b)AANot later than the 10th business day after the date the

insurer or health maintenance organization notifies the department

under Subsection (a), the insurer or health maintenance

organization shall file a written statement with the commissioner

advising the commissioner of any disagreements between the

accountant and the insurer’s or health maintenance organization ’s

personnel responsible for presenting the insurer’s or health

maintenance organization’s financial statements that:

(1)AArelate to accounting principles or practices,

financial statement disclosure, or auditing scope or procedures;
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(2)AAoccurred during the 24 months preceding the date

of the resignation or dismissal; and

(3)AAwould have caused the accountant to note the

disagreement in connection with the audited financial report if the

disagreement were not resolved to the satisfaction of the

accountant.

(c)AAThe statement required by Subsection (b) must include a

description of disagreements that were resolved to the accountant’s

satisfaction and those that were not resolved to the accountant’s

satisfaction.

(d)AAThe insurer or health maintenance organization shall

file with the statement required by Subsection (b) a letter signed

by the accountant stating whether the accountant agrees with the

insurer’s or health maintenance organization ’s statement and, if

not, the reasons why the accountant does not agree. If the

accountant fails to provide the letter, the insurer or health

maintenance organization shall file with the commissioner a copy of

a written request to the accountant for the letter. (V.T.I.C. Art.

1.15A, Sec. 12A.)

Sec.A401.016.AAAUDITED COMBINED OR CONSOLIDATED FINANCIAL

STATEMENTS. (a) An insurer or health maintenance organization

described by Section 401.001(3) or (4) that is required to file an

audited financial report under this subchapter may apply in writing

to the commissioner for approval to file audited combined or

consolidated financial statements instead of separate audited

financial reports if the insurer or health maintenance

organization:
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(1)AAis part of a group of insurers or health

maintenance organizations that uses a pooling arrangement or 100

percent reinsurance agreement that affects the solvency and

integrity of the insurer ’s or health maintenance organization ’s

reserves; and

(2)AAcedes all of the insurer ’s or health maintenance

organization’s direct and assumed business to the pool.

(b)AAAn insurer or health maintenance organization must file

an application under Subsection (a) not later than December 31 of

the calendar year for which the audited combined or consolidated

financial statements are to be filed.

(c)AAAn insurer or health maintenance organization that

receives approval from the commissioner under this section shall

file a columnar combining or consolidating worksheet for the

audited combined or consolidated financial statements that

includes:

(1)AAthe amounts shown on the audited combined or

consolidated financial statements;

(2)AAthe amounts for each insurer or health maintenance

organization stated separately;

(3)AAthe noninsurance operations shown on a combined or

individual basis;

(4)AAexplanations of consolidating and eliminating

entries; and

(5)AAa reconciliation of any differences between the

amounts shown in the individual insurer or health maintenance

organization columns of the worksheet and comparable amounts shown
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on the insurer’s or health maintenance organization ’s annual

statements.

(d)AAAn insurer or health maintenance organization that does

not receive approval from the commissioner to file audited combined

or consolidated financial statements for the insurer or health

maintenance organization and any of the insurer ’s or health

maintenance organization’s subsidiaries or affiliates shall file a

separate audited financial report. (V.T.I.C. Art. 1.15A, Sec. 13.)

Sec.A401.017.AANOTICE OF ADVERSE FINANCIAL CONDITION OR

MISSTATEMENT OF FINANCIAL CONDITION. (a) An insurer or health

maintenance organization required to file an audited financial

report under this subchapter shall require the insurer ’s or health

maintenance organization’s accountant to immediately notify the

board of directors of the insurer or health maintenance

organization or the insurer’s or health maintenance organization ’s

audit committee in writing of any determination by that accountant

that:

(1)AAthe insurer or health maintenance organization has

materially misstated the insurer’s or health maintenance

organization’s financial condition as reported to the commissioner

as of the balance sheet date being audited; or

(2)AAthe insurer or health maintenance organization

does not meet the minimum capital and surplus requirements

prescribed by this code for the insurer or health maintenance

organization as of that date.

(b)AAAn insurer or health maintenance organization that

receives a notice described by Subsection (a) shall:
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(1)AAprovide to the commissioner a copy of the notice

not later than the fifth business day after the date the insurer or

health maintenance organization receives the notice; and

(2)AAprovide to the accountant evidence that the notice

was provided to the commissioner.

(c)AAIf the accountant does not receive the evidence required

by Subsection (b)(2) on or before the fifth business day after the

date the accountant notified the insurer or health maintenance

organization under Subsection (a), the accountant shall file with

the commissioner a copy of the accountant’s written notice not

later than the 10th business day after the date the accountant

notified the insurer or health maintenance organization.

(d)AAAn accountant is not liable to an insurer or health

maintenance organization or the insurer’s or health maintenance

organization’s policyholders, shareholders, officers, employees,

directors, creditors, or affiliates for a statement made under this

section if the statement was made in good faith to comply with this

section. (V.T.I.C. Art. 1.15A, Secs. 15(a), (b), (d).)

Sec.A401.018.AAINFORMATION DISCOVERED AFTER DATE OF AUDITED

FINANCIAL REPORT. If, after the date of an audited financial report

filed under this subchapter, the accountant becomes aware of facts

that might have affected the report, the accountant must take

action as prescribed in Volume 1, AU Section 561, Professional

Standards of the American Institute of Certified Public

Accountants. (V.T.I.C. Art. 1.15A, Sec. 15(c).)

Sec.A401.019.AAREPORT ON SIGNIFICANT DEFICIENCIES IN

INTERNAL CONTROL. (a) In addition to the audited financial report
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required by this subchapter, each insurer or health maintenance

organization shall provide to the commissioner a written report of

significant deficiencies required and prepared by an accountant in

accordance with the Professional Standards of the American

Institute of Certified Public Accountants.

(b)AAThe insurer or health maintenance organization shall

annually file with the commissioner the report required by this

section not later than the 60th day after the date the audited

financial report is filed. The insurer or health maintenance

organization shall also provide a description of remedial actions

taken or proposed to be taken to correct significant deficiencies,

if the actions are not described in the accountant’s report.

(c)AAThe report must follow generally the form for

communication of internal control structure matters noted in an

audit described in Statement on Auditing Standard (SAS) No. 60, AU

Section 325, Professional Standards of the American Institute of

Certified Public Accountants. (V.T.I.C. Art. 1.15A, Sec. 16.)

Sec.A401.020.AAACCOUNTANT WORK PAPERS.AA(a)AAIn this

section, "work papers" means the records kept by an accountant of

the procedures followed, the tests performed, the information

obtained, and the conclusions reached that are pertinent to the

accountant ’s audit of an insurer ’s or health maintenance

organization’s financial statements. The term includes work

programs, analyses, memoranda, letters of confirmation and

representation, abstracts of company documents and schedules, and

commentaries prepared or obtained by the accountant in the course

of auditing the financial statements that support the accountant’s
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opinion.

(b)AAAn insurer or health maintenance organization required

to file an audited financial report under this subchapter shall

require the insurer’s or health maintenance organization ’s

accountant to make available for review by the department’s

examiners the work papers and any record of communications between

the accountant and the insurer or health maintenance organization

relating to the accountant’s audit that were prepared in conducting

the audit. The insurer or health maintenance organization shall

require that the accountant retain the work papers and records of

communications until the earlier of:

(1)AAthe date the department files a report on the

examination covering the audit period; or

(2)AAthe seventh anniversary of the date of the last day

of the audit period.

(c)AAThe department may copy and retain the copies of

pertinent work papers when the department ’s examiners conduct a

review under Subsection (b). The review is considered an

investigation, and work papers obtained during that investigation

may be made confidential by the commissioner, unless the work

papers are admitted as evidence in a hearing before a governmental

agency or in a court. (V.T.I.C. Art. 1.15A, Sec. 17.)

Sec.A401.021.AAPENALTY FOR FAILURE TO COMPLY.AA(a)AAIf an

insurer or health maintenance organization fails to comply with

this subchapter, the commissioner shall order that the insurer ’s or

health maintenance organization’s annual audit be performed by a

qualified independent certified public accountant.
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(b)AAThe commissioner shall assess against the insurer or

health maintenance organization the cost of auditing the insurer ’s

or health maintenance organization ’s financial statement under

this section.

(c)AAThe insurer or health maintenance organization shall

pay to the commissioner the amount of the assessment not later than

the 30th day after the date the commissioner issues the notice of

assessment to the insurer or health maintenance organization.

(d)AAMoney collected under this section shall be deposited to

the credit of the Texas Department of Insurance operating account

for use by the commissioner and the department to pay the expenses

incurred under this subchapter. (V.T.I.C. Art. 1.15A, Sec. 9(d).)

[Sections 401.022-401.050 reserved for expansion]

SUBCHAPTER B. EXAMINATION OF CARRIERS

Sec.A401.051.AADUTY TO EXAMINE CARRIERS.AA(a)AAThe

department or an examiner appointed by the department shall visit

at the carrier’s principal office:

(1)AAeach carrier that is organized under the laws of

this state; and

(2)AAeach other carrier that is authorized to engage in

business in this state.

(b)AAThe department or an examiner appointed by the

department may visit the carrier for the purpose of investigating

the carrier’s affairs and condition. The department or an examiner

appointed by the department shall examine the carrier ’s financial

condition and ability to meet the carrier ’s liabilities and

compliance with the laws of this state that affect the conduct of
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the carrier’s business.

(c)AAThe department or an examiner appointed by the

department may conduct the visit and examination of a carrier

described by Subsection (a)(2) alone or with representatives of the

insurance supervising departments of other states. (V.T.I.C. Art.

1.15, Sec. 1 (part); Art. 1.19 (part).)

Sec.A401.052.AAFREQUENCY OF EXAMINATION.AA(a)AAThe

department shall visit and examine a carrier:

(1)AAannually during the first three years after the

carrier is organized or incorporated; and

(2)AAexcept as provided by Subsection (b), once every

three years after the period described by Subdivision (1), or on a

more frequent basis as the department considers necessary.

(b)AAIf the commissioner determines that the financial

strength of a carrier justifies less frequent examinations than

those required under Subsection (a)(2), the department may conduct

the examination at intervals not less frequent than every five

years. The commissioner shall adopt rules governing the

determination under this subsection of whether the financial

strength of a carrier justifies less frequent examinations.

(V.T.I.C. Art. 1.15, Secs. 1 (part), 10.)

Sec.A401.053.AAEXAMINATION PERIOD.AAUnless the department

requests that an examination cover a longer period, the examination

must cover the period beginning on the last day covered by the most

recent examination and ending on December 31 of the year preceding

the year in which the examination is being conducted. (V.T.I.C.

Art. 1.04A (part).)
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Sec.A401.054.AAPOWERS RELATED TO EXAMINATION.AAThe

department or the examiner appointed by the department:

(1)AAhas free access, and may require the carrier or the

carrier’s agent to provide free access, to all books and papers of

the carrier or the carrier’s agent that relate to the carrier’s

business and affairs; and

(2)AAhas the authority to summon and examine under

oath, if necessary, an officer, agent, or employee of the carrier or

any other person in relation to the carrier ’s affairs and

condition. (V.T.I.C. Art. 1.15, Sec. 1 (part); Art. 1.19 (part).)

Sec.A401.055.AAEFFECT OF SUBCHAPTER ON AUTHORITY TO USE

INFORMATION. This subchapter does not limit the commissioner ’s

authority to use a final or preliminary examination report, an

examiner’s or company’s work papers or other documents, or any other

information discovered or developed during an examination in

connection with a legal or regulatory action that the commissioner,

in the commissioner’s sole discretion, considers appropriate.

(V.T.I.C. Art. 1.15, Sec. 7.)

Sec.A401.056.AARULES RELATED TO REPORTS AND HEARINGS.AAThe

commissioner by rule shall adopt:

(1)AAprocedures governing the filing and adoption of an

examination report;

(2)AAprocedures governing a hearing to be held under

this subchapter; and

(3)AAguidelines governing an order issued under this

subchapter. (V.T.I.C. Art. 1.15, Sec. 6.)

Sec.A401.057.AAUSE OF AUDIT AND WORK PAPERS.AA(a)AAIn this
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section, "work papers" has the meaning assigned by Section

401.020(a).

(b)AAIn conducting an examination under this subchapter, the

department shall use audits and work papers that the carrier makes

available to the department and that are prepared by an accountant

or accounting firm meeting the qualifications of Section 401.011.

The department may conduct a separate audit of the carrier if

necessary. Work papers developed in the audit shall be maintained

in the manner provided by Sections 401.020(b) and (c).

(c)AAThe carrier shall provide the department with:

(1)AAthe work papers of an accountant or accounting

firm or the carrier; and

(2)AAa record of any communications between the

accountant or accounting firm and the carrier that relate to an

audit.

(d)AAThe accountant or accounting firm shall deliver the

information described by Subsection (c) to the examiner. The

examiner shall retain the information during the department’s

examination of the carrier.

(e)AAInformation obtained under this section is confidential

and may not be disclosed to the public except when introduced as

evidence in a hearing. (V.T.I.C. Art. 1.15, Sec. 8.)

Sec.A401.058.AACONFIDENTIALITY OF REPORTS AND RELATED

INFORMATION.AA(a)AAA final or preliminary examination report and

any information obtained during an examination are confidential and

are not subject to disclosure under Chapter 552, Government Code.

(b)AASubsection (a) applies if the examined carrier is under

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

29



supervision or conservatorship. Subsection (a) does not apply to

an examination conducted in connection with a liquidation or

receivership under this code or another insurance law of this

state. (V.T.I.C. Art. 1.15, Sec. 9.)

Sec.A401.059.AADETERMINATION OF VALUE.AAIn determining the

value or market value of an investment in or on real estate or an

improvement to real estate by a carrier authorized to engage in

business in this state, the department, in administering this code,

may consider any factor or matter that the department considers

proper and material, including:

(1)AAan appraisal by a real estate board or other

qualified person;

(2)AAan affidavit by another person familiar with those

values;

(3)AAa tax valuation;

(4)AAthe cost of acquisition after deducting for

depreciation and obsolescence;

(5)AAthe cost of replacement;

(6)AAsales of other comparable property;

(7)AAenhancement in value from any cause;

(8)AAincome received or to be received; and

(9)AAany improvements made. (V.T.I.C. Art. 1.15, Sec.

2.)

Sec.A401.060.AARIGHT TO INFORMATION RELATING TO

DETERMINATION OF VALUE OR MARKET VALUE.AA(a)AAIf the department

determines the value or market value of an insurer ’s investment in

or on real estate or an improvement to real estate, the insurer is
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entitled to make a written request for a written finding by the

commissioner in relation to that determination.

(b)AANot later than the 10th day after the date the

commissioner receives a request under Subsection (a), the

commissioner shall enter a written order or finding that:

(1)AAstates separately the department’s findings on

each factor or matter on which the department relied in making the

determination; and

(2)AAincludes the name and address of each person who

provided evidence relating to a factor or matter on which the

department relied in making the determination.

(c)AAThe commissioner shall provide to the insurer that

requested a written finding under this section a copy of the finding

or order. (V.T.I.C. Art. 1.15, Sec. 3.)

Sec.A401.061.AADISCIPLINARY ACTION FOR FAILURE TO COMPLY

WITH SUBCHAPTER.AAA carrier is subject to disciplinary action under

Chapter 82 if the carrier or the carrier ’s agent fails or refuses to

comply with:

(1)AAthis subchapter or a rule adopted under this

subchapter; or

(2)AAa request by the department or an appointed

examiner to be examined or to provide information requested as part

of an examination. (V.T.I.C. Art. 1.15, Sec. 5.)

Sec.A401.062.AASTAY OF RULE, ORDER, DECISION, OR

FINDING.AAThe filing of a petition under Subchapter D, Chapter 36,

for judicial review of a rule, order, decision, or finding of the

commissioner or department under this subchapter operates as a stay
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of the rule, order, decision, or finding until the court directs

otherwise. (V.T.I.C. Art. 1.15, Sec. 4.)

[Sections 401.063-401.100 reserved for expansion]

SUBCHAPTER C. EXAMINERS AND ACTUARIES

Sec.A401.101.AAUSE OF DEPARTMENT EXAMINER OR OTHER QUALIFIED

PERSON OR FIRM.AAThe department may use a salaried department

examiner or may appoint a qualified person or firm to perform an

examination of an insurance organization as provided by law or to

assist in the performance of an examination. (V.T.I.C. Art. 1.04A

(part).)

Sec.A401.102.AALEGISLATIVE INTENT AS TO APPOINTMENT OR

EMPLOYMENT OF EXAMINERS AND ACTUARIES. (a) The legislature

recognizes that experienced, highly qualified examiners and

actuaries are necessary for the department to effectively monitor

and regulate the solvency of insurers in this state. It is the

intent of the legislature that the department, in appointing or

employing an examiner or actuary, select a person who:

(1)AAhas substantial experience in financial matters

relating to insurance or other areas of financial activity that are

compatible with the business of insurance; and

(2)AAis recognized for the outstanding quality of the

person’s work in relation to areas of responsibility typically

assigned to an examiner or actuary in the insurance field.

(b)AAThe legislature pledges to provide to the department the

necessary funding to implement this section and to support the

department in the department ’s efforts to attract the highly

qualified persons necessary to fulfill regulatory responsibilities
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relating to insurer solvency assigned to those persons under the

insurance laws of this state. (V.T.I.C. Art. 1.17A.)

Sec.A401.103.AAAPPOINTMENT OF EXAMINERS AND ACTUARIES. (a)

The department shall appoint:

(1)AAa chief examiner and the number of assistant

examiners the department considers necessary to conduct

examinations of insurance companies, corporations, and

associations at the expense of the insurance company, corporation,

or association as provided by law; and

(2)AAthe number of actuaries the department considers

necessary to:

(A)AAadvise the department in connection with the

performance of the department’s duties; and

(B)AAotherwise aid and counsel the department in

connection with the examinations.

(b)AAThe department may increase or decrease the number of

examiners or actuaries as needed for examination duties. (V.T.I.C.

Art. 1.17 (part).)

Sec.A401.104.AAAPPOINTMENT OF EXAMINERS, ACTUARIES, AND

OTHER PERSONS FOR CERTAIN EXAMINATIONS. (a) The department may

commission a department actuary, the chief examiner, another

department examiner or employee, or any other person to conduct or

assist in the examination of a company that is not organized under

the laws of this state.

(b)AAThe department may compensate a person described by

Subsection (a). If the department compensates the person, the

person may not receive any other compensation while the person is
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assigned to the examination.

(c)AAExcept as provided by this section and Section 401.152,

a department actuary or examiner may not continue to serve in that

capacity if the person directly or indirectly accepts employment or

compensation for a service rendered or to be rendered from any

insurance company for any reason. (V.T.I.C. Art. 1.17 (part).)

Sec.A401.105.AAOATH OF EXAMINERS AND ASSISTANTS.AABefore

entering into the duties of appointment as an examiner or assistant

examiner, an individual must take and file in the office of the

secretary of state an oath to:

(1)AAsupport the constitution of this state;

(2)AAfaithfully conduct the individual ’s duties of

office;

(3)AAmake fair and impartial examinations;

(4)AAnot accept, directly or indirectly, as a gift or

emolument any pay for the discharge of the individual ’s duty, other

than the compensation to which the individual is entitled by law;

and

(5)AAnot reveal the condition of a corporation, firm,

or person or any information secured while examining a corporation,

firm, or person to anyone other than:

(A)AAthe department or an authorized

representative of the department; or

(B)AAas required when testifying in an

administrative hearing under this code or another insurance law of

this state or in court. (V.T.I.C. Art. 1.18 (part).)

Sec.A401.106.AARIGHT OF ACTION ON BOND.AAIf an examiner or
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assistant examiner knowingly makes a false report or gives any

information in violation of law that relates to an examination of a

corporation, firm, or person, the corporation, firm, or person has

a right of action on a bond authorized under Chapter 653, Government

Code, for the entity’s injuries in a suit brought in the name of the

state at the relation of the entity. (V.T.I.C. Art. 1.18 (part).)

[Sections 401.107-401.150 reserved for expansion]

SUBCHAPTER D. EXAMINATION EXPENSES

Sec.A401.151.AAEXPENSES OF EXAMINATION OF DOMESTIC INSURER.

(a) A domestic insurer examined on behalf of this state by the

department or under the department ’s authority shall pay the

expenses of the examination in an amount the commissioner certifies

as just and reasonable.

(b)AAThe department shall collect an assessment at the time

of the examination to cover all expenses attributable directly to

that examination, including:

(1)AAthe salaries and expenses of department employees;

and

(2)AAexpenses described by Section 803.007.

(c)AAThe department shall also impose an annual assessment on

domestic insurers in an amount sufficient to meet all other

expenses and disbursements necessary to comply with the laws of

this state relating to the examination of insurers.

(d)AAIn determining the amount of the assessment under

Subsection (c), the department:

(1)AAshall consider:

(A)AAthe insurer’s annual premium receipts or
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admitted assets, or both, that are not attributable to 90 percent of

pension plan contracts as defined by Section 818(a), Internal

Revenue Code of 1986; or

(B)AAthe total amount of the insurer’s insurance

in force; and

(2)AAmay not consider insurance premiums for insurance

contracted for by a state or federal governmental entity to provide

welfare benefits to designated welfare recipients or contracted for

in accordance with or in furtherance of Title 2, Human Resources

Code, or the federal Social Security Act (42 U.S.C. Section 301 et

seq.).

(e)AAThe amount of all examination and evaluation fees paid

to the state by an insurer in each taxable year shall be allowed as a

credit on the amount of premium taxes due under this subchapter.

(V.T.I.C. Art. 1.16, Secs. (a), (b) (part); Art. 1.19 (part).)

Sec.A401.152.AAEXPENSES OF EXAMINATION OF OTHER INSURERS.

(a) An insurer not organized under the laws of this state shall

reimburse the department for the salary and expenses of each

examiner participating in an examination of the insurer and for

other department expenses that are properly allocable to the

department ’s participation in the examination.

(b)AAAn insurer shall pay the expenses under this section

regardless of whether the examination is made only by the

department or jointly with the insurance supervisory authority of

another state.

(c)AAThe insurer shall pay the expenses directly to the

department on presentation of an itemized written statement from
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the commissioner.

(d)AAThe commissioner shall determine the salary of an

examiner participating in an examination of an insurer ’s books or

records located in another state based on the salary rate

recommended by the National Association of Insurance Commissioners

or the examiner ’s regular salary rate.

(e)AAThe limitations provided by Sections 803.007(1) and

(2)(B) for a domestic company apply to a foreign insurer. (V.T.I.C.

Art. 1.16, Secs. (b) (part), (f) (part).)

Sec.A401.153.AAREIMBURSEMENT OF EXPENSES OF CERTAIN PERSONS

OR FIRMS. (a) A person or firm appointed by the department to

examine an insurer or to assist in the insurer’s examination shall

be paid for those services at the usual and customary rates charged

for those services. The insurer being examined shall pay the fee

for those services.

(b)AAThe commissioner may disapprove the payment of a fee

under Subsection (a) if the fee is excessive in relation to the

services actually performed. (V.T.I.C. Art. 1.04A (part).)

Sec.A401.154.AATAX CREDIT AUTHORIZED. An insurer is

entitled to a credit on the amount of premium or other taxes to be

paid by the insurer for all examination fees paid under Section

401.153. The insurer may take the credit for the taxable year

during which the examination fees are paid and may take the credit

to the same extent the insurer may take a credit for examination

fees paid when a salaried department examiner conducts the

examination. (V.T.I.C. Art. 1.04A (part).)

Sec.A401.155.AAADDITIONAL ASSESSMENTS.AA(a) The department
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shall impose additional assessments against insurers on a pro rata

basis as necessary to:

(1)AAcover all expenses and disbursements required by

law; and

(2)AAcomply with this subchapter and Sections 401.103,

401.104, 401.105, and 401.106.

(b)AAThe department shall use any surplus resulting from an

assessment under this section to reduce the amount of subsequent

assessments. (V.T.I.C. Art. 1.16, Sec. (e).)

Sec.A401.156.AADEPOSIT AND USE OF ASSESSMENT AND FEE. (a)

The department shall deposit an assessment or fee collected under

this subchapter to the credit of the Texas Department of Insurance

operating account.

(b)AAMoney deposited under this section shall be used to pay

the salaries and expenses of actuaries and examiners and all other

expenses relating to examinations of insurers. (V.T.I.C. Art.

1.16, Secs. (d) (part), (f) (part).)

[Sections 401.157-401.200 reserved for expansion]

SUBCHAPTER E. CONFIDENTIALITY OF CERTAIN INFORMATION

Sec.A401.201.AACONFIDENTIALITY OF EARLY WARNING SYSTEM

INFORMATION.AAInformation relating to the financial solvency of an

organization regulated by the department under this code or another

insurance law of this state that is obtained by the department’s

early warning system is confidential and is not subject to

disclosure under Chapter 552, Government Code. (V.T.I.C. Art.

1.15B.)
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CHAPTER 402. DISCLOSURE OF MATERIAL TRANSACTIONS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A402.001.AAAPPLICABILITY OF CHAPTER

Sec.A402.002.AAGENERAL REPORTING REQUIREMENTS

Sec.A402.003.AAEXCEPTIONS TO REPORTING REQUIREMENTS

Sec.A402.004.AAREPORT MADE ON NONCONSOLIDATED BASIS

Sec.A402.005.AACONFIDENTIALITY OF REPORT

[Sections 402.006-402.050 reserved for expansion]

SUBCHAPTER B. ACQUISITION AND DISPOSITION OF ASSETS

Sec.A402.051.AAACQUISITIONS AND DISPOSITIONS CONSIDERED

AAAAAAAAAAAAAAAAAMATERIAL

Sec.A402.052.AAACQUISITIONS AND DISPOSITIONS SUBJECT TO

AAAAAAAAAAAAAAAAACHAPTER

Sec.A402.053.AACONTENT OF REPORT CONCERNING MATERIAL

AAAAAAAAAAAAAAAAAACQUISITIONS AND DISPOSITIONS

[Sections 402.054-402.100 reserved for expansion]

SUBCHAPTER C. NONRENEWAL, CANCELLATION, AND REVISION

OF CEDED REINSURANCE AGREEMENTS

Sec.A402.101.AANONRENEWALS, CANCELLATIONS, AND

AAAAAAAAAAAAAAAAAREVISIONS CONSIDERED MATERIAL

Sec.A402.102.AACONDITIONS UNDER WHICH REPORT CONCERNING

AAAAAAAAAAAAAAAAANONRENEWAL, CANCELLATION, OR REVISION

AAAAAAAAAAAAAAAAAREQUIRED

Sec.A402.103.AACONDITIONS UNDER WHICH REPORT CONCERNING

AAAAAAAAAAAAAAAAANONRENEWAL, CANCELLATION, OR REVISION

AAAAAAAAAAAAAAAAANOT REQUIRED
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Sec.A402.104.AACONTENT OF REPORT CONCERNING MATERIAL

AAAAAAAAAAAAAAAAANONRENEWALS, CANCELLATIONS, AND

AAAAAAAAAAAAAAAAAREVISIONS

CHAPTER 402. DISCLOSURE OF MATERIAL TRANSACTIONS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A402.001.AAAPPLICABILITY OF CHAPTER.AA(a)AAExcept as

provided by Subsection (b), this chapter applies to:

(1)AAeach of the following domestic or commercially

domiciled insurers:

(A)AAa capital stock insurance company;

(B)AAa mutual insurance company;

(C)AAa title insurance company;

(D)AAa fraternal benefit society;

(E)AAa Lloyd’s plan;

(F)AAa reciprocal or interinsurance exchange;

(G)AAa group hospital service corporation or a

nonprofit hospital, medical, or dental service corporation;

(H)AAa risk retention group; and

(I)AAa nonprofit legal services corporation; and

(2)AAa domestic or commercially domiciled health

maintenance organization.

(b)AAThis chapter does not apply to a domestic insurer that

engages in the business of insurance only in this state or to a

domestic health maintenance organization that engages in the

business of a health maintenance organization only in this state

until the insurer or health maintenance organization is authorized

to engage in the business of insurance or the business of a health
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maintenance organization, as applicable, in another state.

(V.T.I.C. Art.A21.49-8, Sec. 1.)

Sec.A402.002.AAGENERAL REPORTING REQUIREMENTS. (a) An

insurer or health maintenance organization shall file with the

department a report, including any necessary exhibit or other

attachment, that discloses:

(1)AAthe material acquisition or disposition of assets;

or

(2)AAthe material nonrenewal, cancellation, or

revision of a ceded reinsurance agreement.

(b)AAThe insurer or health maintenance organization shall

file the report required under Subsection (a) not later than the

15th day after the last day of the calendar month in which any

transaction for which a report is required occurs. (V.T.I.C.

Art.A21.49-8, Secs. 2(a) (part), (b), (c).)

Sec.A402.003.AAEXCEPTIONS TO REPORTING REQUIREMENTS. An

insurer or health maintenance organization is not required to file

a report under Section 402.002 if:

(1)AAthe acquisition or disposition of assets or the

nonrenewal, cancellation, or revision of a ceded reinsurance

agreement is not material; or

(2)AAthe insurer ’s or health maintenance organization ’s

material acquisition or disposition of assets or material

nonrenewal, cancellation, or revision of a ceded reinsurance

agreement has been submitted to the commissioner for review,

approval, or information under another provision of this code or

another law, regulation, or requirement. (V.T.I.C. Art. 21.49-8,
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Secs. 2(a) (part), 3(a) (part), 4(a) (part).)

Sec.A402.004.AAREPORT MADE ON NONCONSOLIDATED BASIS. (a) An

insurer or health maintenance organization shall report each

material acquisition or disposition and each material nonrenewal,

cancellation, or revision of a ceded reinsurance agreement on a

nonconsolidated basis unless the insurer or health maintenance

organization:

(1)AAis part of a consolidated group of insurers or

health maintenance organizations that uses a pooling arrangement or

a 100 percent reinsurance agreement that affects the solvency and

integrity of the insurer ’s or health maintenance organization ’s

reserves; and

(2)AAhas ceded substantially all of the insurer ’s or

health maintenance organization’s direct and assumed business to

the pooling arrangement.

(b)AAFor purposes of Subsection (a), an insurer or health

maintenance organization is considered to have ceded substantially

all of the insurer’s or health maintenance organization ’s direct

and assumed business to a pooling arrangement if:

(1)AAthe insurer or health maintenance organization

has, during a calendar year, less than $1 million total direct and

assumed written premiums that are not subject to a pooling

arrangement; and

(2)AAthe net income of the business that is not subject

to the pooling arrangement represents less than five percent of the

insurer’s or health maintenance organization’s capital and surplus.

(V.T.I.C. Art. 21.49-8, Secs. 3(e), (f), 4(f), (g).)
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Sec.A402.005.AACONFIDENTIALITY OF REPORT.AA(a)AAA report

obtained by or disclosed to the commissioner under this chapter is

confidential and is not subject to a subpoena, other than a grand

jury subpoena.

(b)AAThe report may not be disclosed by the commissioner, the

National Association of Insurance Commissioners, or any other

person without the prior written consent of the affected insurer or

health maintenance organization unless the commissioner, after

providing notice and an opportunity for a hearing to the affected

insurer or health maintenance organization, determines that the

interest of shareholders, holders of policies or evidences of

coverage, or the public will be served by publishing the report. If

the commissioner makes that determination, the department may:

(1)AAdisclose the report to the public; and

(2)AApublish any part of the report in a manner the

commissioner considers appropriate.

(c)AAThe report may be disclosed to the insurance department

of another state or another authorized governmental agency without

complying with Subsection (b). (V.T.I.C. Article 21.49-8, Sec.

2(d).)

[Sections 402.006-402.050 reserved for expansion]

SUBCHAPTER B. ACQUISITION AND DISPOSITION OF ASSETS

Sec.A402.051.AAACQUISITIONS AND DISPOSITIONS CONSIDERED

MATERIAL.AAFor purposes of this chapter, an acquisition, or the

aggregate of a series of related acquisitions during a 30-day

period, or a disposition, or the aggregate of a series of related

dispositions during a 30-day period, is material if it:
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(1)AAis not recurring;

(2)AAis not in the ordinary course of business; and

(3)AAinvolves more than five percent of the reporting

insurer’s or health maintenance organization ’s total admitted

assets as reported in the insurer’s or health maintenance

organization’s most recent statutory statement filed with the

department. (V.T.I.C. Art.A21.49-8, Sec. 3(a) (part).)

Sec.A402.052.AAACQUISITIONS AND DISPOSITIONS SUBJECT TO

CHAPTER.AA(a)AAAn asset acquisition subject to this chapter

includes a purchase, lease, exchange, merger, consolidation,

succession, or other acquisition of assets, except the construction

or development of real property by or for the reporting insurer or

health maintenance organization or the acquisition of materials for

that purpose.

(b)AAAn asset disposition subject to this chapter includes a

sale, lease, exchange, merger, consolidation, mortgage,

hypothecation, assignment, whether for the benefit of a creditor or

otherwise, abandonment, destruction, or other disposition of

assets. (V.T.I.C. Art.A21.49-8, Secs. 3(b), (c).)

Sec.A402.053.AACONTENT OF REPORT CONCERNING MATERIAL

ACQUISITIONS AND DISPOSITIONS.AAIn a report of a material

acquisition or disposition of assets under Section 402.002, an

insurer or health maintenance organization shall disclose:

(1)AAthe date of the transaction;

(2)AAthe manner of acquisition or disposition;

(3)AAa description of the assets involved;

(4)AAthe nature and amount of the consideration given
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or received;

(5)AAthe purpose of the transaction;

(6)AAthe manner by which the amount of consideration

was determined;

(7)AAthe gain or loss recognized or realized as a result

of the transaction; and

(8)AAthe name of each person from whom the assets were

acquired or to whom they were disposed. (V.T.I.C. Art.A21.49-8,

Sec. 3(d).)

[Sections 402.054-402.100 reserved for expansion]

SUBCHAPTER C. NONRENEWAL, CANCELLATION, AND REVISION

OF CEDED REINSURANCE AGREEMENTS

Sec.A402.101.AANONRENEWALS, CANCELLATIONS, AND REVISIONS

CONSIDERED MATERIAL.AAFor purposes of this chapter, a nonrenewal,

cancellation, or revision of a ceded reinsurance agreement is

material if, on an annual basis, as reported in an insurer ’s or

health maintenance organization ’s most recent statutory statement

filed with the department, the nonrenewal, cancellation, or

revision affects:

(1)AAfor property and casualty business, including

accident and health business when written as property and casualty

business, more than 50 percent of the insurer ’s or health

maintenance organization’s ceded written premium; or

(2)AAfor life, annuity, and accident and health

business, more than 50 percent of the total reserve credit taken for

business ceded by the insurer or health maintenance organization.

(V.T.I.C. Art.A21.49-8, Sec. 4(a) (part).)
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Sec.A402.102.AACONDITIONS UNDER WHICH REPORT CONCERNING

NONRENEWAL, CANCELLATION, OR REVISION REQUIRED.AAExcept as

provided by Section 402.103, an insurer or health maintenance

organization shall file a report of a material nonrenewal,

cancellation, or revision of ceded reinsurance under Section

402.002, without regard to which party initiated the nonrenewal,

cancellation, or revision, if:

(1)AAthe entire cession has been canceled, nonrenewed,

or revised, and ceded indemnity and loss adjustment expense

reserves after the nonrenewal, cancellation, or revision represent

less than 50 percent of the comparable reserves that would have been

ceded had the nonrenewal, cancellation, or revision not occurred;

(2)AAan authorized or accredited reinsurer has been

replaced by an unauthorized reinsurer on an existing cession, and

the result of the revision affects more than 10 percent of the

cession; or

(3)AAa collateral requirement previously established

for an unauthorized reinsurer has been reduced, in that the

requirement to collateralize incurred but unreported claim

reserves has been waived for at least one unauthorized reinsurer

newly participating in an existing cession, and the result of the

revision affects more than 10 percent of the cession. (V.T.I.C.

Art.A21.49-8, Secs. 4(c), (d).)

Sec.A402.103.AACONDITIONS UNDER WHICH REPORT CONCERNING

NONRENEWAL, CANCELLATION, OR REVISION NOT REQUIRED.AAAn insurer or

health maintenance organization is not required to file a report

under Section 402.002 if the insurer’s or health maintenance

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

46



organization’s ceded written premium of the total reserve credit

taken for business ceded is, on an annual basis, less than an amount

equal to:

(1)AA10 percent of direct and assumed written premiums;

or

(2)AA10 percent of the statutory reserve requirement

before a cession. (V.T.I.C. Art.A21.49-8, Sec. 4(b).)

Sec.A402.104.AACONTENT OF REPORT CONCERNING MATERIAL

NONRENEWALS, CANCELLATIONS, AND REVISIONS.AAIn a report of a

material nonrenewal, cancellation, or revision of a ceded

reinsurance agreement under Section 402.002, an insurer or health

maintenance organization shall disclose:

(1)AAthe effective date of the nonrenewal,

cancellation, or revision;

(2)AAa description of the transaction that identifies

the initiator of the transaction;

(3)AAthe purpose of the transaction; and

(4)AAif applicable, the identity of each replacement

reinsurer. (V.T.I.C. Art.A21.49-8, Sec. 4(e).)

CHAPTER 403. DIVIDENDS

SUBCHAPTER A. PAYMENT OF DIVIDENDS

Sec.A403.001.AALIMITATION ON DIVIDENDS

Sec.A403.002.AADIVIDENDS TO POLICYHOLDERS IN COMMERCIAL

AAAAAAAAAAAAAAAAALINES

[Sections 403.003-403.050 reserved for expansion]

SUBCHAPTER B. ESTIMATE OF PROFITS

Sec.A403.051.AAESTIMATE OF PROFITS
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Sec.A403.052.AAESTIMATE OF PROFITS OF CERTAIN INSURERS

Sec.A403.053.AAACQUIRED EARNED SURPLUS

[Sections 403.054-403.100 reserved for expansion]

SUBCHAPTER C. PENALTIES

Sec.A403.101.AAPENALTIES

Sec.A403.102.AAPENALTIES FOR CERTAIN INSURERS

CHAPTER 403. DIVIDENDS

SUBCHAPTER A. PAYMENT OF DIVIDENDS

Sec.A403.001.AALIMITATION ON DIVIDENDS.AAAn insurer

organized under the laws of this state, including a life, health,

fire, marine, or inland marine insurance company, may not pay a

dividend except from surplus profits arising from the insurer ’s

business. (V.T.I.C. Arts. 21.31 (part), 21.32 (part).)

Sec.A403.002.AADIVIDENDS TO POLICYHOLDERS IN COMMERCIAL

LINES.AA(a)AAAn insurer may pay to a commercial policyholder or

group of commercial policyholders a dividend that covers more than

one class or line of commercial business only:

(1)AAafter the insurer establishes on an aggregate

basis adequate loss reserves for the classes or lines of commercial

insurance included within the dividend; and

(2)AAif the insurer has sufficient surplus from which

to pay the dividend.

(b)AANot later than the 15th day before an insurer pays a

dividend described by Subsection (a), the insurer shall file with

the department notice of the insurer’s intent to pay the dividend.

(c)AAThe classes or lines of commercial business for which

dividends are authorized under this section include any commercial
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class or line of commercial business regulated by Title 10 or

Chapter 5.

(d)AAAn insurer’s limitation of a dividend on one or more

classes or lines of commercial business to a group of commercial

policyholders is not unfair discrimination if the group:

(1)AAhas clearly identifiable underwriting

characteristics; or

(2)AAis an association or group of business entities

engaged in similar undertakings. (V.T.I.C. Art.A5.41-2.)

[Sections 403.003-403.050 reserved for expansion]

SUBCHAPTER B. ESTIMATE OF PROFITS

Sec.A403.051.AAESTIMATE OF PROFITS.AAAn insurer organized

under the laws of this state may not include the following in the

estimate of the insurer’s profits for the purpose of paying

dividends under Section 403.001:

(1)AAthe reserve on all unexpired risks computed in the

manner provided by this code;

(2)AAthe amount of all unpaid losses, whether adjusted

or unadjusted; and

(3)AAall other debts due and payable, or to become due

and payable, by the insurer. (V.T.I.C. Art.A21.31 (part).)

Sec.A403.052.AAESTIMATE OF PROFITS OF CERTAIN INSURERS.AAA

life, health, fire, marine, or inland marine insurance company

organized under the laws of this state may not include the following

in the estimate of the company’s profits for the purpose of paying

dividends under Section 403.001:

(1)AAthe reserve on all unexpired risks computed in the
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manner provided by this code;

(2)AAthe amount of all unpaid losses, whether adjusted

or unadjusted;

(3)AAeach amount due the company on bonds, mortgages,

stocks, or book-accounts on which no part of the principal or

interest has been paid during the year preceding the estimate of

profits and for which:

(A)AAa suit for foreclosure or collection has not

been commenced; or

(B)AAa judgment obtained in a suit for foreclosure

or collection has remained unsatisfied for a period of more than two

years and no interest has been paid on the judgment; and

(4)AAif no interest has been paid on a judgment

described by Subdivision (3)(B), any interest that is due or

accrued on the judgment and remains unpaid. (V.T.I.C. Art.A21.32

(part).)

Sec.A403.053.AAACQUIRED EARNED SURPLUS.AA(a)AAThis section

applies only to:

(1)AAa stock domestic insurance company authorized to

engage in the business of life, accident, or health insurance in

this state;

(2)AAa stock foreign or alien life, health, or accident

insurance company;

(3)AAa stock insurance company authorized to engage in

the business of property, casualty, or fire insurance; and

(4)AAa domestic Lloyd’s plan, reciprocal or

interinsurance exchange, or title insurance company.
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(b)AAIn determining the amount of "surplus profits arising

from the insurer’s business" or "earned surplus" for the purpose of

paying dividends to shareholders, the insurer may include the

acquired earned surplus of an insurance subsidiary acquired by the

insurer to the extent that:

(1)AAthe inclusion is permitted by an order of the

commissioner made in accordance with commissioner rules; and

(2)AAthe earned surplus of the acquired subsidiary on

the date of acquisition that exists on the date of the

commissioner’s order is not otherwise reflected in the insurer ’s

earned surplus. (V.T.I.C. Art.A21.32A.)

[Sections 403.054-403.100 reserved for expansion]

SUBCHAPTER C. PENALTIES

Sec.A403.101.AAPENALTIES.AA(a)AAThe department may revoke

the charter of an insurer organized under the laws of this state

that pays a dividend in violation of Sections 403.001 and 403.051.

If the department revokes an insurer’s charter under this

subsection, the department shall immediately revoke the insurer ’s

certificate of authority.

(b)AANot later than the 10th day before the date on which the

department intends to revoke an insurer ’s certificate of authority

under this section, the department shall give the insurer written

notice of the department’s intent. The notice must include the

specific reasons for the revocation. (V.T.I.C. Art.A21.31 (part).)

Sec.A403.102.AAPENALTIES FOR CERTAIN INSURERS.AAThe

department may revoke the charter of a life, health, fire, marine,

or inland marine insurance company organized under the laws of this
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state that pays a dividend in violation of Sections 403.001 and

403.052. If the department revokes a company ’s charter under this

section, the department shall immediately revoke the company’s

certificate of authority. (V.T.I.C. Art.A21.32 (part).)

CHAPTER 404. FINANCIAL CONDITION

SUBCHAPTER A. HAZARDOUS FINANCIAL CONDITION

Sec.A404.001.AADEFINITION

Sec.A404.002.AAAPPLICABILITY OF SUBCHAPTER

Sec.A404.003.AAORDER TO REMEDY CONDITION

Sec.A404.004.AACONSTRUCTION WITH LAW RELATING TO

AAAAAAAAAAAAAAAAACAPITAL AND SURPLUS

Sec.A404.005.AASTANDARDS AND CRITERIA FOR EARLY WARNING

Sec.A404.006.AAAGREEMENT WITH ANOTHER JURISDICTION

[Sections 404.007-404.050 reserved for expansion]

SUBCHAPTER B. IMPAIRMENT OF STOCK OR SURPLUS

Sec.A404.051.AAIMPAIRMENT PROHIBITED

Sec.A404.052.AADETERMINATION OF IMPAIRMENT

Sec.A404.053.AAREMEDY FOR IMPAIRMENT

CHAPTER 404. FINANCIAL CONDITION

SUBCHAPTER A. HAZARDOUS FINANCIAL CONDITION

Sec.A404.001.AADEFINITION.AAIn this subchapter, "insurer"

includes:

(1)AAa capital stock insurance company;

(2)AAa reciprocal or interinsurance exchange;

(3)AAa Lloyd’s plan;

(4)AAa fraternal benefit society;

(5)AAa mutual company, including a mutual assessment
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company;

(6)AAa statewide mutual assessment company;

(7)AAa local mutual aid association;

(8)AAa burial association;

(9)AAa county mutual insurance company;

(10)AAa farm mutual insurance company;

(11)AAa fidelity, guaranty, or surety company;

(12)AAa title insurance company;

(13)AAa stipulated premium company;

(14)AAa group hospital service corporation;

(15)AAa health maintenance organization;

(16)AAa risk retention group; and

(17)AAany other organization or person engaged in the

business of insurance. (V.T.I.C. Art.A1.32, Sec. 1(a) (part).)

Sec.A404.002.AAAPPLICABILITY OF SUBCHAPTER. This subchapter

applies to a person or organization engaged in the business of

insurance without regard to whether the person or organization is

listed in Section 404.001, unless another statute specifically

cites this subchapter and exempts the person or organization from

this subchapter. (V.T.I.C. Art.A1.32, Sec. 1(a) (part).)

Sec.A404.003.AAORDER TO REMEDY CONDITION. (a) If the

financial condition of an insurer, when reviewed as provided by

Subsection (b), indicates a condition that might make the insurer ’s

continued operation hazardous to the insurer’s policyholders or

creditors or to the public, the commissioner may, after notice and

hearing, order the insurer to take action reasonably necessary to

remedy the condition.
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(b)AAThe insurer’s financial condition must be reviewed

under Subsection (a) in conjunction with one or more of the

following:

(1)AAthe kinds and nature of risks insured;

(2)AAthe loss experience and ownership of the insurer;

(3)AAthe ratio of total annual premium and net

investment income to commission expenses, general insurance

expenses, policy benefits paid, and required policy reserve

increases;

(4)AAthe insurer’s method of operation, affiliations,

or investments;

(5)AAany contracts that lead or may lead to contingent

liability; or

(6)AAagreements in respect to guaranty and surety.

(c)AAIn an order issued under Subsection (a), the

commissioner may take any action the commissioner considers

reasonably necessary to remedy the condition described by

Subsection (a), including:

(1)AArequiring an insurer to:

(A)AAreduce the total amount of present and

potential liability for policy benefits by reinsurance;

(B)AAreduce the volume of new business accepted;

(C)AAsuspend or limit writing new business for a

period;

(D)AAreduce general insurance and commission

expenses by specified methods; or

(E)AAincrease the insurer’s capital and surplus by
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contribution; or

(2)AAsuspending or canceling the insurer’s certificate

of authority.

(d)AAThe commissioner may use the remedies available under

Subsection (c) in conjunction with the provisions of Chapter 83 if

the commissioner determines that the financial condition of the

insurer is hazardous and can be reasonably expected to cause

significant and imminent harm to the insurer ’s policyholders or the

public. (V.T.I.C. Art.A1.32, Sec. 2.)

Sec.A404.004.AACONSTRUCTION WITH LAW RELATING TO CAPITAL AND

SURPLUS.AAThe commissioner’s authority under Section 404.003 to

require an increase in an insurer’s capital and surplus by

contribution, and any capital and surplus requirements imposed by

the commissioner under that section, prevail over:

(1)AAthe capital and surplus requirements of:

(A)AASections 822.054, 822.201-822.203, 822.205,

822.210-822.212, 841.054, 841.201, 841.204, 841.205, 841.207,

884.206, 884.308, and 884.309; and

(B)AASubchapter G, Chapter 841;

(2)AAany other provision of this code or other law

establishing capital and surplus requirements for insurers; and

(3)AAany rule adopted under a law described by

Subdivision (1) or (2). (V.T.I.C. Art.A1.32, Sec. 2A.)

Sec.A404.005.AASTANDARDS AND CRITERIA FOR EARLY

WARNING.AA(a)AAThe commissioner by rule may:

(1)AAestablish uniform standards and criteria for early

warning that the continued operation of an insurer might be

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

55



hazardous to the insurer’s policyholders or creditors or to the

public; and

(2)AAestablish standards for evaluating the financial

condition of an insurer.

(b)AAStandards established by the commissioner under this

section must be consistent with the purposes of Section 404.003.

(V.T.I.C. Art.A1.32, Sec.A3.)

Sec.A404.006.AAAGREEMENT WITH ANOTHER JURISDICTION.AAThe

commissioner may enter into an agreement with the insurance

regulatory authority of another jurisdiction concerning the

management, volume of business, expenses of operation, plans for

reinsurance, rehabilitation, or reorganization, and method of

operations of, and type of risks to be insured by, an insurer that

is:

(1)AAlicensed in the other jurisdiction; and

(2)AAconsidered to be in a hazardous financial

condition or in need of a specific remedy that may be imposed by the

commissioner and the insurance regulatory authority of the other

jurisdiction. (V.T.I.C. Art.A1.32, Sec. 4.)

[Sections 404.007-404.050 reserved for expansion]

SUBCHAPTER B. IMPAIRMENT OF STOCK OR SURPLUS

Sec.A404.051.AAIMPAIRMENT PROHIBITED.AA(a)AAThe impairment

of the capital stock of a stock insurance company is prohibited.

(b)AAImpairment of the following surpluses in excess of that

provided by Section 404.053 is prohibited:

(1)AAthe surplus of a stock insurance company; or

(2)AAthe minimum required aggregate surplus of a:
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(A)AAmutual company;

(B)AALloyd’s plan; or

(C)AAreciprocal or interinsurance exchange.

(V.T.I.C. Art.A1.10, Sec. 5 (part).)

Sec.A404.052.AADETERMINATION OF IMPAIRMENT.AA(a)AAWhen

determining under this subchapter whether the surplus or the

minimum required aggregate surplus of an insurer is impaired, the

commissioner shall charge against the insurer:

(1)AAthe reinsurance reserve required by the laws of

this state; and

(2)AAall other debts and claims against the insurer.

(b)AAThis section does not apply to a life insurance company.

(V.T.I.C. Art.A1.10, Sec. 5 (part).)

Sec.A404.053.AAREMEDY FOR IMPAIRMENT.AA(a)AAThe

commissioner shall order an insurer to remedy an impairment of the

insurer’s surplus, aggregate surplus, or aggregate of guaranty fund

and surplus, as applicable, by bringing the surplus to an

acceptable level specified by the commissioner, or to cease

engaging in business in this state, if the commissioner determines

that:

(1)AAthe surplus required by Section 822.054, 822.202,

822.203, 822.205, 822.210, 822.211, or 822.212 of a stock insurance

company engaged in the kind of insurance business described by the

company’s certificate of authority:

(A)AAis impaired by more than 50 percent; or

(B)AAis less than the minimum level of surplus

required by risk-based capital and surplus rules adopted by the
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commissioner; or

(2)AAthe required aggregate of guaranty fund and

surplus of a Lloyd’s plan, or the required aggregate surplus of a

reciprocal or interinsurance exchange or of a mutual company, other

than a life insurance company, engaged in the kind of insurance

business described by the insurer’s certificate of authority:

(A)AAis impaired by more than 25 percent; or

(B)AAis less than the minimum level of surplus

required by risk-based capital and surplus rules adopted by the

commissioner.

(b)AAAfter issuing an order described by Subsection (a), the

commissioner shall immediately institute any proceeding necessary

to determine what further actions the commissioner will take in

relation to the matter. (V.T.I.C. Art.A1.10, Sec.A5 (part).)

[Chapters 405-420 reserved for expansion]

SUBTITLE B. RESERVES AND INVESTMENTS

CHAPTER 421. RESERVES IN GENERAL

Sec.A421.001.AARESERVES REQUIRED

Sec.A421.002.AACERTIFICATES FROM OTHER STATES

CHAPTER 421. RESERVES IN GENERAL

Sec.A421.001.AARESERVES REQUIRED.AA(a)AAAn insurer shall

maintain reserves in an amount estimated in the aggregate to

provide for the payment of all losses or claims for which the

insurer may be liable and that are:

(1)AAincurred on or before the date of statement,

whether reported or unreported; and

(2)AAunpaid as of the date of statement.
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(b)AAIn addition to the reserves required by Subsection (a),

an insurer shall maintain reserves in an amount estimated to

provide for the expenses of adjustment or settlement of the losses

or claims described by that subsection.

(c)AAThe commissioner shall adopt each current formula

recommended by the National Association of Insurance Commissioners

for establishing reserves for each line of insurance. Each insurer

writing a line of insurance to which a formula adopted under this

subsection applies shall establish reserves in compliance with that

formula. (V.T.I.C. Art.A21.39.)

Sec.A421.002.AACERTIFICATES FROM OTHER STATES.AAIn

computing the reserve liability of an insurer, the commissioner may

accept the certificate of the officer of another state charged with

the duty of supervising the insurer if:

(1)AAthe insurer is organized under the laws of the

other state; and

(2)AAthe certificate shows that the reserve liability

has been computed in accordance with Section 421.001. (V.T.I.C.

Art.A21.40.)

CHAPTER 422. ASSET PROTECTION ACT

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A422.001.AASHORT TITLE

Sec.A422.002.AAPURPOSES

Sec.A422.003.AADEFINITIONS

Sec.A422.004.AAAPPLICABILITY OF CHAPTER

Sec.A422.005.AAEXEMPTIONS

Sec.A422.006.AACONFLICT WITH OTHER LAW
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[Sections 422.007-422.050 reserved for expansion]

SUBCHAPTER B. ENCUMBRANCE OF ASSETS

Sec.A422.051.AARESTRICTIONS ON ENCUMBRANCE OF ASSETS

Sec.A422.052.AAREPORT TO COMMISSIONER

Sec.A422.053.AACLAIMANT LIEN ON CERTAIN ASSETS

Sec.A422.054.AAPREFERENTIAL CLAIMS ON LIQUIDATION

CHAPTER 422. ASSET PROTECTION ACT

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A422.001.AASHORT TITLE.AAThis chapter may be cited as

the Asset Protection Act. (V.T.I.C. Art.A21.39-A, Sec. 1.)

Sec.A422.002.AAPURPOSES.AA(a)AAThe purposes of this chapter

are to:

(1)AArequire an insurer to maintain unencumbered assets

in an amount equal to the insurer ’s reserve liabilities;

(2)AAprovide preferential claims against assets in

favor of an owner, beneficiary, assignee, certificate holder, or

third-party beneficiary of an insurance policy; and

(3)AAprevent the pledge or encumbrance of assets in

excess of certain amounts without a prior written order of the

commissioner.

(b)AAThis chapter and the powers granted and functions

authorized by this chapter shall be exercised to accomplish the

purposes of this chapter. (V.T.I.C. Art.A21.39-A, Secs. 2, 6

(part).)

Sec.A422.003.AADEFINITIONS.AAIn this chapter:

(1)AA"Asset" means any property in which an insurer

owns a legal or equitable interest.
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(2)AA"Claimant" means an owner, beneficiary, assignee,

certificate holder, or third-party beneficiary of an insurance

benefit or right arising from the coverage of an insurance policy to

which this chapter applies.

(3)AA"Reserve assets" means the assets of an insurer

that are authorized investments for policy reserves under this

code.

(4)AA"Reserve liabilities" means the liabilities that

an insurer is required under this code to establish for all of the

insurer’s outstanding insurance policies. (V.T.I.C. Art.A21.39-A,

Sec. 4.)

Sec.A422.004.AAAPPLICABILITY OF CHAPTER.AAThis chapter

applies to:

(1)AAthe following domestic insurers:

(A)AAa stock life, health, or accident insurance

company;

(B)AAa mutual life, health, or accident insurance

company;

(C)AAa stock fire or casualty insurance company;

(D)AAa mutual fire or casualty insurance company;

(E)AAa title insurance company;

(F)AAa mutual assessment company;

(G)AAa local mutual aid association;

(H)AAa local mutual burial association;

(I)AAa statewide mutual assessment company;

(J)AAa stipulated premium company;

(K)AAa fraternal benefit society;
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(L)AAa group hospital service corporation;

(M)AAa county mutual insurance company;

(N)AAa Lloyd’s plan;

(O)AAa reciprocal or interinsurance exchange;

(P)AAa farm mutual insurance company; and

(Q)AAa mortgage guaranty insurer; and

(2)AAall kinds of insurance written by an insurer to

which this chapter applies. (V.T.I.C. Art.A21.39-A, Sec. 3

(part).)

Sec.A422.005.AAEXEMPTIONS.AA(a)AAThis chapter does not

apply to:

(1)AAvariable contracts for which separate accounts are

required to be maintained;

(2)AAa reinsurance agreement or any trust account

related to the reinsurance agreement if the agreement and trust

account meet the requirements of Chapter 492 or 493;

(3)AAan assessment-as-needed company or insurance

coverage written by an assessment-as-needed company;

(4)AAan insurer while:

(A)AAthe insurer is subject to a conservatorship

order issued by the commissioner; or

(B)AAa court-appointed receiver is in charge of

the insurer’s affairs; or

(5)AAan insurer ’s reserve assets that are held,

deposited, pledged, or otherwise encumbered to secure, offset,

protect, or meet the insurer’s reserve liabilities established in a

reinsurance agreement under which the insurer reinsures the
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insurance policy liabilities of a ceding insurer if:

(A)AAthe ceding insurer and the reinsurer are

authorized to engage in business in this state; and

(B)AAin accordance with a written agreement

between the ceding insurer and the reinsurer, reserve assets

substantially equal to the reserve liabilities the reinsurer must

establish on the reinsured business are:

(i)AAdeposited by or withheld from the

reinsurer and held in the custody of the ceding insurer, or

deposited and held in a trust account with a state or national bank

domiciled in this state, as security for the payment of the

reinsurer’s obligations under the reinsurance agreement;

(ii)AAheld subject to withdrawal by the

ceding insurer; and

(iii)AAheld under the separate or joint

control of the ceding insurer.

(b)AANotwithstanding this section, the commissioner may

examine any asset, reinsurance agreement, or deposit arrangement

described by Subsection (a)(5) at any time, in accordance with the

commissioner’s authority under this code to examine an insurer.

(V.T.I.C. Art.A21.39-A, Secs. 3 (part), 3A.)

Sec.A422.006.AACONFLICT WITH OTHER LAW.AAIf this chapter

conflicts with another law relating to the subject matter or

application of this chapter, this chapter controls. (V.T.I.C.

Art.A21.39-A, Sec. 6 (part).)

[Sections 422.007-422.050 reserved for expansion]
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SUBCHAPTER B. ENCUMBRANCE OF ASSETS

Sec.A422.051.AARESTRICTIONS ON ENCUMBRANCE OF

ASSETS.AA(a)AAAn insurer shall at all times maintain unencumbered

assets in an amount equal to the insurer’s reserve liabilities.

(b)AAAn insurer may not pledge or otherwise encumber:

(1)AAthe insurer’s assets in an amount that exceeds the

amount of the insurer’s capital and surplus; or

(2)AAmore than 10 percent of the insurer ’s reserve

assets.

(c)AANotwithstanding any other provision of this section, on

application made to the commissioner, the commissioner may issue a

written order approving the pledge or encumbrance of an insurer ’s

asset in any amount if the commissioner determines that the pledge

or encumbrance will not adversely affect the insurer ’s solvency.

(V.T.I.C. Art.A21.39-A, Sec. 5 (part).)

Sec.A422.052.AAREPORT TO COMMISSIONER.AA(a)AANot later than

the 10th day after the date an insurer pledges or otherwise

encumbers an asset, the insurer shall report in writing to the

commissioner:

(1)AAthe amount and identity of the pledged or

encumbered asset; and

(2)AAthe terms of the transaction.

(b)AAAnnually, or more often as required by the commissioner,

the insurer shall file with the commissioner a statement sworn to by

the insurer’s chief executive officer that:

(1)AAtitle to assets that equal the amount of the

insurer’s reserve liabilities and that are not pledged or otherwise
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encumbered is vested in the insurer;

(2)AAthe only assets of the insurer that are pledged or

otherwise encumbered are those identified and reported in the sworn

statement, and no other assets of the insurer are pledged or

otherwise encumbered; and

(3)AAthe terms of the transaction pledging or otherwise

encumbering the assets are those reported in the sworn statement.

(V.T.I.C. Art.A21.39-A, Sec. 5 (part).)

Sec.A422.053.AACLAIMANT LIEN ON CERTAIN ASSETS.AA(a)AAA

person, corporation, association, or other legal entity that

accepts as security for an insurer’s debt or other obligation a

pledge or encumbrance of an asset of the insurer that is not made in

accordance with this chapter is considered to have accepted the

asset subject to a superior, preferential, and automatically

perfected lien in favor of a claimant of the insurer.

(b)AASubsection (a) does not apply to an asset of an insurer

in conservatorship or receivership if the commissioner in the

conservatorship proceeding, or the court in which the receivership

is pending, approves the pledge or encumbrance of the asset.

(V.T.I.C. Art.A21.39-A, Sec. 5 (part).)

Sec.A422.054.AAPREFERENTIAL CLAIMS ON LIQUIDATION.AAIf an

insurer is involuntarily or voluntarily liquidated, a claimant of

the insurer has a prior and preferential claim against all assets of

the insurer other than the assets that have been pledged or

encumbered in accordance with this chapter. All claimants have

equal status, and their prior and preferential claim is superior to

any claim or cause of action against the insurer by any other
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person, corporation, association, or legal entity. (V.T.I.C.

Art.A21.39-A, Sec. 5 (part).)

CHAPTER 423. TRANSACTIONS WITH MONEY AND OTHER ASSETS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A423.001.AAAPPLICABILITY OF CHAPTER

Sec.A423.002.AAAMBIGUITIES AND CONFLICTS WITH OTHER LAW

Sec.A423.003.AARULES

[Sections 423.004-423.050 reserved for expansion]

SUBCHAPTER B. TRANSACTIONS WITH MONEY

Sec.A423.051.AADEPOSIT AND INVESTMENT OF MONEY

Sec.A423.052.AAMONEY HELD IN POOLING ACCOUNT

Sec.A423.053.AAAUTHORITY TO DEPOSIT MONEY IN ACCOUNT OF

AAAAAAAAAAAAAAAAAREINSURER

[Sections 423.054-423.100 reserved for expansion]

SUBCHAPTER C. TRANSACTIONS WITH OTHER ASSETS

Sec.A423.101.AADEFINITION

Sec.A423.102.AADEPOSIT AND HOLDING OF SECURITIES

Sec.A423.103.AASECURITIES HELD UNDER CUSTODIAL OR TRUST

AAAAAAAAAAAAAAAAAAGREEMENT

Sec.A423.104.AAPROOF OF OWNERSHIP OF SECURITIES

Sec.A423.105.AAMANDATORY DEPOSIT OF SECURITIES;

AAAAAAAAAAAAAAAAACOMMISSIONER CONTROL

Sec.A423.106.AAREQUIRED EVIDENCE FOR SECURITIES

Sec.A423.107.AAASSETS DEPOSITED WITH CLEARING

AAAAAAAAAAAAAAAAACORPORATION

Sec.A423.108.AALIMITATION ON ASSETS DEPOSITED WITH

AAAAAAAAAAAAAAAAACLEARING CORPORATION
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CHAPTER 423. TRANSACTIONS WITH MONEY AND OTHER ASSETS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A423.001.AAAPPLICABILITY OF CHAPTER.AA(a)AAThis chapter

applies to a domestic insurer regulated under this code, including:

(1)AAa stock company;

(2)AAa reciprocal or interinsurance exchange;

(3)AAa Lloyd’s plan;

(4)AAa fraternal benefit society;

(5)AAa stipulated premium company;

(6)AAa mutual insurance company of any kind, including:

(A)AAa statewide mutual assessment company;

(B)AAa local mutual aid association;

(C)AAa burial association;

(D)AAa county mutual insurance company; and

(E)AAa farm mutual insurance company; and

(7)AAany other organization or person engaged in the

business of insurance.

(b)AAA provision of this code limiting the regulation of an

insurer under this code does not limit the application of this

chapter, except that this chapter does not apply to an insurer that

is exempted from its application by another statute that cites this

chapter. (V.T.I.C. Art. 21.39-B, Sec. 4 (part).)

Sec.A423.002.AAAMBIGUITIES AND CONFLICTS WITH OTHER

LAW.AAThis chapter controls to the extent of an ambiguity or a

conflict between this chapter and another provision of this code.

(V.T.I.C. Art.A21.39-B, Sec. 4 (part).)

Sec.A423.003.AARULES. The commissioner may adopt rules
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necessary to implement this chapter. (V.T.I.C. Art. 21.39-B, Sec.

3.)

[Sections 423.004-423.050 reserved for expansion]

SUBCHAPTER B. TRANSACTIONS WITH MONEY

Sec.A423.051.AADEPOSIT AND INVESTMENT OF MONEY.AAA director,

member of a committee, officer, or clerk of a domestic insurer who

has the duty to handle or invest the insurer’s money may not:

(1)AAinvest the money other than in the corporate name

of the insurer, except as provided by Section 423.102;

(2)AAdeposit the money unless the deposit is:

(A)AAin the corporate name of the insurer;

(B)AAin a pooling account with one or more

affiliates, as described by Section 823.003; or

(C)AAin accordance with a reinsurance agreement;

(3)AAborrow the insurer’s money;

(4)AAhave any interest in a loan, pledge, security, or

property of the insurer, except as a stockholder; or

(5)AAtake or receive for the individual ’s use a fee,

brokerage, commission, gift, or other consideration for, or on

account of, a loan made by or on behalf of the insurer. (V.T.I.C.

Art.A21.39-B, Sec. 1 (part).)

Sec.A423.052.AAMONEY HELD IN POOLING ACCOUNT.AA(a)AAOnly a

domestic insurer and an affiliate, as described by Section 823.003,

may hold money in a pooling account.

(b)AAThe accounting and operating records and books of the

insurer and affiliate must be adequately detailed to identify

specific insurance policies and policyholders with the money from
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premiums received by the insurer that issues the policies.

(V.T.I.C. Art.A21.39-B, Sec. 2 (part).)

Sec.A423.053.AAAUTHORITY TO DEPOSIT MONEY IN ACCOUNT OF

REINSURER.AAA reinsurance agreement between a domestic insurer and

an affiliate, as described by Section 823.003, must specifically

authorize the deposit of money from premiums to the account of the

affiliate that assumes the reinsurance. (V.T.I.C. Art.A21.39-B,

Sec. 2 (part).)

[Sections 423.054-423.100 reserved for expansion]

SUBCHAPTER C. TRANSACTIONS WITH OTHER ASSETS

Sec.A423.101.AADEFINITION.AAIn this subchapter, "clearing

corporation" means:

(1)AAa clearing corporation as defined by Section

8.102(a), Business & Commerce Code; or

(2)AAa clearance system that:

(A)AAis organized or operating under the laws of

at least one foreign country;

(B)AAprovides for book-entry settlement and

custody of internationally traded securities; and

(C)AAhas been organized and in operation for not

less than 15 consecutive years. (V.T.I.C. Art. 21.39-B, Sec.

5(b).)

Sec.A423.102.AADEPOSIT AND HOLDING OF SECURITIES.AA(a)AAA

domestic insurer that has securities held in or purchased for the

insurer’s general account or separate accounts may deposit the

securities or arrange through an agent, broker, or dealer for

deposit of the securities with a clearing corporation or in the
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Federal Reserve book-entry system.

(b)AAIf securities are deposited directly with a clearing

corporation or deposited indirectly through a participating

custodian bank, certificates representing securities of the same

class of the same issuer may be merged and held in bulk, in the name

of a nominee of the clearing corporation, with any other securities

deposited with the clearing corporation by any person, regardless

of the ownership of the securities.

(c)AACertificates under Subsection (b) that represent

securities of small denominations may be merged into one or more

certificates of larger denominations.

(d)AAThe records of an agent, broker, dealer, or member bank

through which an insurer holds securities in the Federal Reserve

book-entry system and the records of a custodian bank through which

an insurer holds securities with a clearing corporation must show

that the securities are held for the insurer and show the accounts

for which the securities are held.

(e)AAA bank must enter into a custodial agreement with an

insurer to be eligible to act as a participating custodian bank for

the insurer under this section. (V.T.I.C. Art.A21.39-B, Sec. 5(a)

(part).)

Sec.A423.103.AASECURITIES HELD UNDER CUSTODIAL OR TRUST

AGREEMENT.AAA domestic insurer’s securities that are held under a

custodial agreement or trust agreement with a bank, Federal Home

Loan Bank, or trust company may be issued in the name of a nominee of

the bank, Federal Home Loan Bank, or trust company only if the bank,

Federal Home Loan Bank, or trust company:
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(1)AAhas corporate trust powers;

(2)AAis authorized to act as a custodian or trustee;

(3)AAis organized under the laws of the United States or

any state of the United States; and

(4)AAmeets one of the following requirements:

(A)AAis a member of the Federal Reserve System;

(B)AAis a member of or is eligible to receive

deposits that are insured by the Federal Deposit Insurance

Corporation;

(C)AAmaintains an account with a Federal Reserve

Bank and is subject to supervision and examination by the Board of

Governors of the Federal Reserve System; or

(D)AAis subject to supervision and examination by

the Federal Housing Finance Board. (V.T.I.C. Art.A21.39-B, Sec. 1

(part).)

Sec.A423.104.AAPROOF OF OWNERSHIP OF SECURITIES.AA(a)AAA

domestic insurer may demonstrate ownership of a security through a

definitive certificate or in accordance with rules adopted under

this section.

(b)AAThe commissioner shall adopt rules under which a

domestic insurer may demonstrate ownership of an uncertificated

security, as defined by Section 8.102(a), Business & Commerce Code,

consistent with common practices of securities exchanges and

markets. The rules must establish:

(1)AAstandards for the types of uncertificated

securities the insurer may hold;

(2)AAthe manner in which the insurer may demonstrate
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ownership of the security; and

(3)AAadequate financial safeguards relating to the

ownership of uncertificated securities. (V.T.I.C. Art.A21.39-B,

Secs. 5(a) (part), 6.)

Sec.A423.105.AAMANDATORY DEPOSIT OF SECURITIES;

COMMISSIONER CONTROL.AA(a)AAAn insurer that is required to deposit

securities as a condition of engaging in the business of insurance

in this state may deposit the securities with a clearing

corporation or in the Federal Reserve book-entry system.

(b)AASecurities under Subsection (a) are under the

commissioner’s control and may not be withdrawn by the insurer

without the commissioner ’s approval. (V.T.I.C. Art.A21.39-B, Sec.

5(c) (part).)

Sec.A423.106.AAREQUIRED EVIDENCE FOR SECURITIES.AA(a)AAAn

insurer that deposits securities under Section 423.105 shall

provide evidence to the commissioner to establish that:

(1)AAthe securities are recorded in an account in the

name of:

(A)AAthe participating custodian bank or member

bank through which the insurer deposits the securities with a

clearing corporation or in the Federal Reserve book-entry system;

or

(B)AAthe insurer, if the insurer makes the deposit

directly with the clearing corporation as a direct participant; and

(2)AAthe records of the participating custodian bank,

direct participant, or member bank and of the clearing corporation

show that the securities are under the commissioner ’s control.
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(b)AAEvidence under Subsection (a)(1) must be issued, as

applicable, by:

(1)AAthe participating custodian bank;

(2)AAthe member bank; or

(3)AAthe insurer, when the insurer makes the deposit

directly with the clearing corporation as a direct participant.

(V.T.I.C. Art.A21.39-B, Sec. 5(c) (part).)

Sec.A423.107.AAASSETS DEPOSITED WITH CLEARING CORPORATION.

A domestic insurer may deposit assets with a clearing corporation

only if:

(1)AAthe insurer is a member of an insurance holding

company system that has assets of at least $5 billion, as shown by

annual statements of member insurers for the preceding year;

(2)AAthe insurer uses the clearing corporation only as

a depository for investments in internationally traded securities;

(3)AAthe insurer’s total investment in internationally

traded securities under Subdivision (2) does not exceed the

insurer’s policyholders’ surplus; and

(4)AAthe insurer does not use securities deposited with

the clearing corporation as security for reinsurance. (V.T.I.C.

Art.A21.39-B, Sec. 5(e).)

Sec.A423.108.AALIMITATION ON ASSETS DEPOSITED WITH CLEARING

CORPORATION.AAThe commissioner by rule may adopt a reasonable limit

on the percentage of a domestic insurer’s assets that may be

deposited with a clearing corporation. The limit may not exceed

five percent of the insurer’s total assets, as shown by the

insurer’s annual statement filed with the department for the year
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preceding the year for which the limit is adopted. (V.T.I.C.

Art.A21.39-B, Sec. 5(d).)

CHAPTER 424. INVESTMENTS FOR CERTAIN INSURERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A424.001.AADEFINITIONS

Sec.A424.002.AAINAPPLICABILITY OF CERTAIN LAW

[Sections 424.003-424.050 reserved for expansion]

SUBCHAPTER B. INVESTMENT OF FUNDS IN EXCESS

OF MINIMUM CAPITAL AND SURPLUS

Sec.A424.051.AAGENERAL INVESTMENT AUTHORITY SPECIFIED

AAAAAAAAAAAAAAAAABY LAW

Sec.A424.052.AAADDITIONAL GENERAL INVESTMENT AUTHORITY

Sec.A424.053.AALIMITATION AS TO SINGLE ISSUER OR

AAAAAAAAAAAAAAAAABORROWER

Sec.A424.054.AAAPPLICABILITY OF PERCENTAGE

AAAAAAAAAAAAAAAAAAUTHORIZATIONS AND LIMITATIONS

Sec.A424.055.AAWAIVER BY COMMISSIONER OF QUANTITATIVE

AAAAAAAAAAAAAAAAALIMITATIONS

Sec.A424.056.AAWRITTEN INVESTMENT PLAN

Sec.A424.057.AAINVESTMENT RECORDS

Sec.A424.058.AAAUTHORIZED INVESTMENTS: FORM OF MINIMUM

AAAAAAAAAAAAAAAAACAPITAL AND SURPLUS

Sec.A424.059.AAAUTHORIZED INVESTMENTS: GOVERNMENT

AAAAAAAAAAAAAAAAAOBLIGATIONS

Sec.A424.060.AAAUTHORIZED INVESTMENTS: STOCK OF

AAAAAAAAAAAAAAAAANATIONAL OR STATE BANK
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Sec.A424.061.AAAUTHORIZED INVESTMENTS: DEPOSITS IN

AAAAAAAAAAAAAAAAACERTAIN FINANCIAL INSTITUTIONS

Sec.A424.062.AAAUTHORIZED INVESTMENTS: CERTAIN

AAAAAAAAAAAAAAAAAOBLIGATIONS OF PARTNERSHIP OR

AAAAAAAAAAAAAAAAACORPORATION

Sec.A424.063.AAAUTHORIZED INVESTMENTS: MUTUAL FUNDS

Sec.A424.064.AAAUTHORIZED INVESTMENTS: REAL PROPERTY

Sec.A424.065.AAACTING AS REAL ESTATE BROKER OR

AAAAAAAAAAAAAAAAASALESPERSON PROHIBITED

Sec.A424.066.AAAUTHORIZED INVESTMENTS: OBLIGATIONS

AAAAAAAAAAAAAAAAASECURED BY REAL PROPERTY LOANS

Sec.A424.067.AAAUTHORIZED INVESTMENTS: TRANSPORTATION

AAAAAAAAAAAAAAAAAEQUIPMENT

Sec.A424.068.AAAUTHORIZED INVESTMENTS: INVESTMENT IN

AAAAAAAAAAAAAAAAAFOREIGN JURISDICTION

Sec.A424.069.AAAUTHORIZED INVESTMENTS: CERTAIN LOANS

Sec.A424.070.AAAUTHORIZED INVESTMENTS: OBLIGATIONS OF

AAAAAAAAAAAAAAAAALOCAL GOVERNMENTAL ENTITIES

Sec.A424.071.AAAUTHORIZED INVESTMENTS: THE UNIVERSITY

AAAAAAAAAAAAAAAAAOF TEXAS

Sec.A424.072.AAAUTHORIZED INVESTMENTS:AABONDS ISSUED,

AAAAAAAAAAAAAAAAAASSUMED, OR GUARANTEED IN

AAAAAAAAAAAAAAAAAINTERNATIONAL MARKET

Sec.A424.073.AAAUTHORIZED INVESTMENTS:AAINSURER ENGAGED

AAAAAAAAAAAAAAAAAIN BUSINESS IN FOREIGN COUNTRY

Sec.A424.074.AAOTHER SPECIFICALLY AUTHORIZED

AAAAAAAAAAAAAAAAAINVESTMENTS
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[Sections 424.075-424.100 reserved for expansion]

SUBCHAPTER C. INVESTMENT POOLS

Sec.A424.101.AADEFINITIONS

Sec.A424.102.AAAUTHORITY TO INVEST IN POOL

Sec.A424.103.AAINVESTMENT POOL REQUIREMENTS AND

AAAAAAAAAAAAAAAAAQUALIFICATIONS

Sec.A424.104.AAAUTHORIZED INVESTMENTS FOR SHORT-TERM

AAAAAAAAAAAAAAAAAINVESTMENT POOL

Sec.A424.105.AASHORT-TERM INVESTMENT POOL: CERTAIN

AAAAAAAAAAAAAAAAASHORT-TERM OBLIGATIONS

Sec.A424.106.AASHORT-TERM INVESTMENT POOL: CERTAIN

AAAAAAAAAAAAAAAAAMONEY MARKET FUNDS

Sec.A424.107.AAAUTHORIZED INVESTMENTS FOR AUTHORIZED

AAAAAAAAAAAAAAAAAINVESTMENT POOL; LIMITATION

Sec.A424.108.AAGENERAL INSURER INVESTMENT LIMITATIONS

Sec.A424.109.AADESIGNATION OF POOL MANAGER;

AAAAAAAAAAAAAAAAAQUALIFICATIONS

Sec.A424.110.AAPOOL MANAGER TO MAINTAIN ASSETS; CUSTODY

AAAAAAAAAAAAAAAAAAGREEMENT

Sec.A424.111.AAPOOLING AGREEMENT PROVISIONS

Sec.A424.112.AAWITHDRAWALS AND DISTRIBUTIONS

Sec.A424.113.AAINVESTMENT POOL RECORDS

Sec.A424.114.AAINSPECTION OF RECORDS

Sec.A424.115.AAREPORTS OF TRANSACTIONS BETWEEN POOL AND

AAAAAAAAAAAAAAAAAPARTICIPANT

[Sections 424.116-424.150 reserved for expansion]
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SUBCHAPTER D. DOLLAR ROLL, REPURCHASE, REVERSE REPURCHASE,

AND SECURITIES LENDING TRANSACTIONS

Sec.A424.151.AADEFINITIONS

Sec.A424.152.AATRANSACTIONS AUTHORIZED

Sec.A424.153.AAPERIOD OF TRANSACTION

Sec.A424.154.AACASH REQUIREMENTS

Sec.A424.155.AACOLLATERAL REQUIREMENTS

Sec.A424.156.AAPERCENTAGE LIMITATIONS

Sec.A424.157.AARULES

[Sections 424.158-424.200 reserved for expansion]

SUBCHAPTER E. RISK CONTROL TRANSACTIONS

Sec.A424.201.AADEFINITIONS

Sec.A424.202.AARISK CONTROL TRANSACTIONS AUTHORIZED

Sec.A424.203.AANOTICE OF INTENT TO ENGAGE IN RISK

AAAAAAAAAAAAAAAAACONTROL TRANSACTIONS REQUIRED

Sec.A424.204.AATRADING REQUIREMENTS FOR DERIVATIVE

AAAAAAAAAAAAAAAAAINSTRUMENTS

Sec.A424.205.AADERIVATIVE USE PLAN

Sec.A424.206.AAINTERNAL CONTROL PROCEDURES

Sec.A424.207.AAABILITY TO DEMONSTRATE HEDGING

AAAAAAAAAAAAAAAAACHARACTERISTICS AND EFFECTIVENESS

Sec.A424.208.AAOFFSETTING TRANSACTIONS

Sec.A424.209.AAINCLUSION OF COUNTERPARTY EXPOSURE

AAAAAAAAAAAAAAAAAAMOUNTS

Sec.A424.210.AAOVERSIGHT BY COMMISSIONER

Sec.A424.211.AAAUTHORITY TO ENTER INTO HEDGING

AAAAAAAAAAAAAAAAATRANSACTION
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Sec.A424.212.AAAUTHORITY TO ENTER INTO INCOME

AAAAAAAAAAAAAAAAAGENERATION TRANSACTION

Sec.A424.213.AALIMITATION ON SALE OF CALL OPTION ON

AAAAAAAAAAAAAAAAAASSETS

Sec.A424.214.AALIMITATION ON SALE OF PUT OPTION ON

AAAAAAAAAAAAAAAAAASSETS

Sec.A424.215.AALIMITATION ON SALE OF CALL OPTION ON

AAAAAAAAAAAAAAAAADERIVATIVE INSTRUMENT

Sec.A424.216.AALIMITATION ON SALE OF CAP OR FLOOR

Sec.A424.217.AAAUTHORITY TO ENTER REPLICATION

AAAAAAAAAAAAAAAAATRANSACTION

Sec.A424.218.AARULES

CHAPTER 424. INVESTMENTS FOR CERTAIN INSURERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A424.001.AADEFINITIONS. In this chapter:

(1)AA"Insurer" means any insurer organized under the

laws of this state other than an insurer writing life, health, and

accident insurance.

(2)AA"Minimum capital and surplus" means the minimum

amount of capital stock and minimum amount of surplus required of an

insurer under Section 822.054 or 822.210.

(3)AA"Securities valuation office" means the

Securities Valuation Office of the National Association of

Insurance Commissioners. (V.T.I.C. Art. 2.10, Sec. (e) (part);

Art.A2.10-5, Sec.A1(10).)

Sec.A424.002.AAINAPPLICABILITY OF CERTAIN LAW. The

definition of "state" assigned by Section 311.005, Government Code,
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does not apply to this chapter. (New.)

[Sections 424.003-424.050 reserved for expansion]

SUBCHAPTER B. INVESTMENT OF FUNDS IN EXCESS

OF MINIMUM CAPITAL AND SURPLUS

Sec.A424.051.AAGENERAL INVESTMENT AUTHORITY SPECIFIED BY

LAW. An insurer may not invest the insurer ’s funds in excess of

minimum capital and surplus, except that an insurer may invest as

otherwise authorized by this code. (V.T.I.C. Art. 2.10, Sec. (e)

(part).)

Sec.A424.052.AAADDITIONAL GENERAL INVESTMENT AUTHORITY. An

insurer may make investments that are not otherwise authorized by

this chapter or otherwise authorized by this code for the insurer

if:

(1)AAthe investment is not specifically prohibited by

law and does not exceed the limits prescribed by this code;

(2)AAthe amount of a single investment under this

section does not exceed five percent of the insurer ’s capital and

surplus in excess of the insurer’s minimum capital and surplus; and

(3)AAthe aggregate amount of all investments made by

the insurer under this section does not exceed five percent of the

insurer’s assets. (V.T.I.C. Art. 2.10-1, Sec. (2).)

Sec.A424.053.AALIMITATION AS TO SINGLE ISSUER OR BORROWER.

(a) Notwithstanding Sections 424.051, 424.056-424.071, and

424.074, the aggregate amount of an insurer ’s investments in all or

any type of securities, loans, obligations, or evidences of

indebtedness of a single issuer or borrower, other than investments

described by Subsection (c), may not exceed five percent of the
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insurer’s total assets.

(b)AAFor purposes of this section, a single issuer or

borrower includes:

(1)AAthe issuer’s or borrower’s majority-owned

subsidiaries;

(2)AAthe issuer’s or borrower’s parent; or

(3)AAthe majority-owned subsidiaries of the issuer’s or

borrower’s parent.

(c)AAThis section does not apply to:

(1)AAan authorized investment that:

(A)AAis a direct obligation of or guaranteed by

the full faith and credit of the United States, this state, or a

political subdivision of this state; or

(B)AAis insured by an agency of the United States

or this state; or

(2)AAan investment described by Section 424.061 or

424.063. (V.T.I.C. Art. 2.10, Sec. (g) (part).)

Sec.A424.054.AAAPPLICABILITY OF PERCENTAGE AUTHORIZATIONS

AND LIMITATIONS. (a) The percentage authorizations and

limitations established by Sections 424.051, 424.053-424.071, and

424.074 apply only at the time an investment is originally acquired

or a transaction is entered into and do not apply to the insurer or

the investment or transaction after that time.

(b)AAAn investment, once qualified under a law described by

Subsection (a), remains qualified notwithstanding any refinancing,

restructuring, or modification of the investment, except that an

insurer may not refinance, restructure, or modify an investment
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solely to circumvent the requirements or limitations of a law

described by Subsection (a). (V.T.I.C. Art. 2.10, Sec. (f).)

Sec.A424.055.AAWAIVER BY COMMISSIONER OF QUANTITATIVE

LIMITATIONS. (a) Notwithstanding Sections 424.051,

424.056-424.071, and 424.074, the commissioner may waive a

quantitative limitation on any investment authorized by those laws

if:

(1)AAthe insurer seeks the waiver before making the

investment;

(2)AAa hearing is held to determine whether the waiver

should be granted;

(3)AAthe applicant seeking the waiver establishes that

unreasonable or unnecessary loss or harm will result to the insurer

if the commissioner denies the waiver;

(4)AAthe excess investment will not have a material

adverse effect on the insurer; and

(5)AAthe size of the investment is reasonable in

relation to the insurer’s assets, capital, surplus, and

liabilities.

(b)AAThe commissioner’s waiver must be in writing and may

treat the resulting excess investment as a nonadmitted asset.

(V.T.I.C. Art. 2.10, Sec. (g) (part).)

Sec.A424.056.AAWRITTEN INVESTMENT PLAN. (a) Each insurer’s

board of directors, or, if the insurer does not have a board of

directors, the corresponding authority designated by the insurer ’s

charter, bylaws, or plan of operation, shall adopt a written

investment plan consistent with the requirements of:
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(1)AAthis chapter;

(2)AASections 822.204, 822.209, 861.258, and 862.002;

and

(3)AAother statutes governing investments by the

insurer.

(b)AAThe investment plan must:

(1)AAspecify the diversification of the insurer’s

investments designed to reduce the risk of large losses, by:

(A)AAbroad categories, such as bonds and real

property loans;

(B)AAkinds, such as government obligations,

obligations of business entities, mortgage-backed securities, and

real property loans on office, retail, industrial, or residential

properties;

(C)AAquality;

(D)AAmaturity;

(E)AAtype of industry; and

(F)AAgeographical areas, as to both domestic and

foreign investments;

(2)AAbalance safety of principal with yield and growth;

(3)AAseek a reasonable relationship of assets and

liabilities as to term and nature; and

(4)AAbe appropriate considering the capital and surplus

and the business conducted by the insurer.

(c)AAAt least annually, the board of directors or

corresponding authority shall review the adequacy of the investment

plan and the implementation of the plan.
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(d)AAAn insurer shall maintain the insurer’s investment plan

in the insurer’s principal office and provide the plan to the

commissioner or the commissioner ’s designee on request. The

commissioner or the commissioner ’s designee shall maintain the plan

as a privileged and confidential document. The plan is not subject

to public disclosure. (V.T.I.C. Art. 2.10, Secs. (a), (b), (c).)

Sec.A424.057.AAINVESTMENT RECORDS. An insurer shall

maintain investment records covering each transaction. The insurer

must be able to demonstrate at all times to the department that the

insurer’s investments are within the limitations imposed by the

statutes listed in Section 424.056(a). (V.T.I.C. Art. 2.10, Sec.

(d).)

Sec.A424.058.AAAUTHORIZED INVESTMENTS: FORM OF MINIMUM

CAPITAL AND SURPLUS. An insurer may invest the insurer ’s funds in

excess of minimum capital and surplus in any manner authorized by

Section 822.204 for investment of the insurer’s minimum capital and

surplus. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.059.AAAUTHORIZED INVESTMENTS: GOVERNMENT

OBLIGATIONS. An insurer may invest the insurer’s funds in excess of

minimum capital and surplus in a bond or other evidence of

indebtedness of any state or of Canada or a province of Canada that:

(1)AAis issued by the authority of law; and

(2)AAat the time of purchase:

(A)AAbears interest; and

(B)AAis not in default as to principal or

interest. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.060.AAAUTHORIZED INVESTMENTS: STOCK OF NATIONAL OR
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STATE BANK. (a) An insurer may invest the insurer ’s funds in

excess of minimum capital and surplus in the stock of:

(1)AAa national bank; or

(2)AAa state bank of this state whose deposits are

insured by the Federal Deposit Insurance Corporation.

(b)AANotwithstanding Subsection (a)(2):

(1)AAnot more than 35 percent of the total outstanding

stock of a single state bank may be purchased by a single insurer;

and

(2)AAif an insurer has invested the insurer’s funds in

35 percent of a state bank’s stock under this section, no other

insurer may invest funds in the bank ’s remaining stock. (V.T.I.C.

Art. 2.10, Sec. (e) (part).)

Sec.A424.061.AAAUTHORIZED INVESTMENTS: DEPOSITS IN CERTAIN

FINANCIAL INSTITUTIONS. (a) Subject to this section, an insurer

may invest in any type of savings deposit, time deposit,

certificate of deposit, NOW account, or money market account in a

solvent bank, savings and loan association, or credit union that is

organized under the laws of the United States or a state, or in a

branch of one of those financial institutions.

(b)AAAn investment under this section must be made in

accordance with the laws or regulations applicable to the bank,

savings and loan association, or credit union.

(c)AAThe amount of an insurer’s deposits in a single bank,

savings and loan association, or credit union may not exceed the

greater of:

(1)AA20 percent of the insurer’s capital and surplus;
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(2)AAthe amount of federal or state deposit insurance

coverage that applies to the deposits; or

(3)AA10 percent of the amount of capital, surplus, and

undivided profits of the financial institution receiving the

deposits. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.062.AAAUTHORIZED INVESTMENTS: CERTAIN OBLIGATIONS

OF PARTNERSHIP OR CORPORATION. (a) Except as provided by this

section, an insurer may invest the insurer ’s funds in excess of

minimum capital and surplus in a stock, bond, debenture, bill of

exchange, evidence of indebtedness, other commercial note or bill,

or security of any partnership or dividend-paying corporation that:

(1)AAis incorporated under the laws of the United

States, this state, another state, Canada, or a province of Canada;

(2)AAis solvent at the time of the investment; and

(3)AAhas not defaulted in the payment of any of the

partnership’s or corporation ’s obligations during the five years

preceding the date of the investment.

(b)AAExcept as provided by Subsection (d), an insurer may

invest the insurer’s funds in excess of minimum capital and

surplus, and all reserves required by law, in a stock, bond, or

debenture of any solvent corporation that is incorporated under the

laws of the United States, this state, another state, Canada, or a

province of Canada.

(c)AAFunds invested under Subsection (a) may not be invested

in the stock of an oil, manufacturing, or mercantile corporation

unless the corporation has, at the time of the investment:

(1)AAa net worth of at least $250,000, if the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

85



corporation is organized under the laws of this state; or

(2)AAa combined capital, surplus, and undivided profits

of at least $2.5 million, if the corporation is not organized under

the laws of this state.

(d)AAAn insurer may not invest the insurer’s funds in:

(1)AAthe insurer’s own stock or in any stock on account

of which the holders or owners of the stock may be liable for an

assessment other than taxes; or

(2)AAany stock, bond, or other security issued by a

corporation with respect to which a majority of the stock having

voting powers is directly or indirectly owned by or for the benefit

of an officer or director of the insurer, unless the insurer has

been in continuous operation for at least five years. (V.T.I.C.

Art. 2.10, Sec. (e) (part).)

Sec.A424.063.AAAUTHORIZED INVESTMENTS: MUTUAL FUNDS. An

insurer may invest the insurer’s funds in excess of minimum capital

and surplus in shares of a mutual fund engaged in business under the

Investment Company Act of 1940 (15 U.S.C. Section 80a-1 et seq.), as

amended, if:

(1)AAthe mutual fund is solvent and has at least $1

million of net assets as of the date of the mutual fund ’s latest

annual or more recent certified audited financial statement; and

(2)AAthe amount of the insurer’s investment in a single

mutual fund does not exceed 15 percent of the insurer ’s capital and

surplus. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.064.AAAUTHORIZED INVESTMENTS: REAL PROPERTY. (a)

Subject to this section, an insurer may invest the insurer’s funds
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in excess of minimum capital and surplus in real property to the

extent authorized by other provisions of this code.

(b)AAAn insurer with admitted assets of more than $500

million may own investment real property other than real property

authorized by another provision of this code, or participations in

that other investment real property, if the property is materially

enhanced in value by:

(1)AAthe construction of durable, permanent-type

buildings and other improvements that cost an amount at least equal

to the cost of the real property, excluding buildings and

improvements at the time the property is acquired; or

(2)AAthe construction, commenced before the second

anniversary of the date the real property is acquired, of buildings

and improvements described by Subdivision (1).

(c)AAThe amount invested by an insurer in a single investment

real property and improvements, or in any interest in real property

and improvements, may not exceed five percent of the insurer ’s

admitted assets in excess of $500 million. The total amount

invested by an insurer in investment real property and improvements

may not exceed 15 percent of the insurer’s admitted assets in excess

of $500 million.

(d)AAExcept as provided by Section 862.002, an insurer may

not own, develop, or hold an equity interest in any residential

property or subdivision, single or multiunit family dwelling

property, or undeveloped real property to subdivide for or develop

residential, single or multiunit family dwellings.

(e)AAThe investment authority granted by this section is in
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addition to and separate from the investment authority granted by

Section 862.002, except that an insurer may not invest in any real

property that, when added to properties acquired by the insurer

under Section 862.002, would exceed the limitations prescribed by

that section.

(f)AAAn insurer ’s admitted assets are determined from the

insurer’s annual statements that are made as of the December 31 that

precedes the date of the determination and are filed with the

department as required by law. The value of any investment made

under this section is subject to the appraisal requirement of

Section 862.002. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.065.AAACTING AS REAL ESTATE BROKER OR SALESPERSON

PROHIBITED. An insurer defined in Section 822.001 or 822.201 or

another insurer specifically made subject to Sections 424.051,

424.053-424.071, and 424.074 may not engage in the business of a

broker or salesperson as defined by Chapter 1101, Occupations Code,

except that the insurer may hold, improve, maintain, manage, rent,

lease, sell, exchange, or convey any of the real property interests

legally owned as investments under this code. (V.T.I.C. Art. 2.10,

Sec. (e) (part).)

Sec.A424.066.AAAUTHORIZED INVESTMENTS: OBLIGATIONS SECURED

BY REAL PROPERTY LOANS. (a) Subject to this section, an insurer

may invest the insurer’s funds in excess of minimum capital and

surplus in a bond, note, or evidence of indebtedness, or a

participation in a bond, note, or evidence of indebtedness, that is

secured by a valid first lien on real property or a leasehold estate

in real property located in the United States or in any state,
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commonwealth, territory, or possession of the United States.

(b)AAThe amount of an obligation secured by a first lien on

real property or a leasehold estate in real property may exceed 90

percent of the value of the real property or leasehold estate only

if:

(1)AAthe amount does not exceed 100 percent of the value

of the real property or leasehold estate and the insurer or one or

more wholly owned subsidiaries of the insurer owns, in the

aggregate, a 10 percent or greater equity interest in the real

property or leasehold estate;

(2)AAthe amount does not exceed 95 percent of the value

of the real property and:

(A)AAthe property contains only a dwelling

designed exclusively for occupancy by not more than four families

for residential purposes; and

(B)AAthe portion of the unpaid balance of the

obligation that exceeds 90 percent of the value of the real property

is guaranteed or insured by a mortgage guaranty insurer authorized

to engage in business in this state; or

(3)AAthe amount exceeds 90 percent of the value of the

real property only to the extent the obligation is insured or

guaranteed by:

(A)AAthis state;

(B)AAthe United States;

(C)AAthe Federal Housing Administration under the

National Housing Act (12 U.S.C. Section 1701 et seq.), as amended;

or
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(D)AAany other agency or instrumentality of the

United States.

(c)AAThe term of an obligation secured by a first lien on a

leasehold estate in real property and improvements located on the

property may not exceed a period equal to four-fifths of the

unexpired term of the leasehold estate, and the obligation must

fully amortize during that period. The term of the leasehold estate

may not expire sooner than the 10th anniversary of the expiration

date of the term of the obligation.

(d)AAAn obligation secured by a first lien on a leasehold

estate in real property and improvements located on the property

must be payable in equal monthly, quarterly, semiannual, or annual

payments of principal plus accrued interest to the date of the

principal payment.

(e)AAAn insurer ’s investment in a single obligation under

this section may not exceed 10 percent of the insurer ’s capital and

surplus. An insurer’s aggregate investments under this section may

not exceed 30 percent of the insurer’s assets. (V.T.I.C. Art. 2.10,

Sec. (e) (part).)

Sec.A424.067.AAAUTHORIZED INVESTMENTS: TRANSPORTATION

EQUIPMENT. An insurer may invest the insurer ’s funds in excess of

minimum capital and surplus in:

(1)AAan adequately secured equipment trust obligation,

certificate, or other instrument evidencing an interest in

transportation equipment wholly or partly located in the United

States; and

(2)AAa right to receive determined portions of rental,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

90



purchase, or other fixed obligatory payments for the use or

purchase of the equipment. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.068.AAAUTHORIZED INVESTMENTS: INVESTMENT IN

FOREIGN JURISDICTION. (a) In addition to the investments in Canada

authorized by Sections 424.051, 424.058-424.071, and 424.074 and

subject to this section, an insurer may invest the insurer’s funds

in excess of minimum capital and surplus in an investment in a

foreign commonwealth, territory, or possession of the United

States, a foreign country other than Canada, or a foreign security

originating in one of those commonwealths, territories,

possessions, or countries, if:

(1)AAthe investment is similar to investments the

insurer is authorized by Sections 424.051, 424.058-424.071, and

424.074 to make within the United States or Canada; and

(2)AAif a debt obligation, the investment is rated one

or two by the securities valuation office.

(b)AAThe aggregate amount of an insurer’s investments under

Sections 424.051, 424.058-424.071, and 424.074 in a single foreign

jurisdiction may not exceed:

(1)AAas to a foreign jurisdiction that is given a

sovereign debt rating of one by the securities valuation office, 10

percent of the insurer’s admitted assets; or

(2)AAas to any other foreign jurisdiction, five percent

of the insurer’s admitted assets.

(c)AAThe amount of investments made under this section may

not exceed the sum of:

(1)AAthe amounts authorized by Section 424.073; and
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(2)AA20 percent of the insurer’s assets.

(d)AAThe combined total of the amount of investments made

under this section, the amount of similar investments made within

the United States and Canada, and any amounts of investments

authorized by Section 424.073 may not exceed any limitation

prescribed by Sections 424.051, 424.058-424.071, and 424.074.

(V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.069.AAAUTHORIZED INVESTMENTS: CERTAIN LOANS. An

insurer may invest the insurer’s funds in excess of minimum capital

and surplus in a loan on the pledge of any mortgage, stock, bond, or

other evidence of indebtedness acceptable as an investment under

Sections 424.051, 424.053-424.071, and 424.074, if the current

value of the mortgage, stock, bond, or other evidence of

indebtedness is at least 25 percent more than the amount of the

loan. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.070.AAAUTHORIZED INVESTMENTS: OBLIGATIONS OF LOCAL

GOVERNMENTAL ENTITIES. (a) Subject to this section, an insurer may

invest the insurer’s funds in excess of minimum capital and surplus

in a bond or other interest-bearing evidence of indebtedness of a:

(1)AAcounty or subdivision of a county;

(2)AAmunicipality;

(3)AAroad district;

(4)AAturnpike district or authority;

(5)AAwater district;

(6)AAschool district;

(7)AAsanitary or navigation district; or

(8)AAmunicipally owned revenue water system, sewer
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system, or electric utility company with respect to which the

municipality has appropriated, pledged, or otherwise provided for

special revenues to meet the principal and interest payments of the

bond or other evidence of indebtedness.

(b)AAA bond or other evidence of indebtedness of a navigation

district is an authorized investment under this section only if:

(1)AAthe navigation district is located wholly or

partly in a county that has a population of at least 100,000; and

(2)AAthe interest due on the bond or other evidence of

indebtedness has never been in default. (V.T.I.C. Art. 2.10, Sec.

(e) (part).)

Sec.A424.071.AAAUTHORIZED INVESTMENTS: THE UNIVERSITY OF

TEXAS. An insurer may invest the insurer’s funds in excess of

minimum capital and surplus in an interest-bearing note or bond of

The University of Texas issued under the laws of this state.

(V.T.I.C. Art. 2.10, Sec. (e) (part).)

Sec.A424.072.AAAUTHORIZED INVESTMENTS:AABONDS ISSUED,

ASSUMED, OR GUARANTEED IN INTERNATIONAL MARKET. An insurer may

invest the insurer’s funds in excess of minimum capital and surplus

in bonds issued, assumed, or guaranteed by any of the following

international financial institutions in which the United States is

a member:

(1)AAthe Inter-American Development Bank;

(2)AAthe International Bank for Reconstruction and

Development (the World Bank);

(3)AAthe African Development Bank;

(4)AAthe Asian Development Bank; or

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

93



(5)AAthe International Finance Corporation. (V.T.I.C.

Art. 2.10-1, Sec. (1).)

Sec.A424.073.AAAUTHORIZED INVESTMENTS:AAINSURER ENGAGED IN

BUSINESS IN FOREIGN COUNTRY. (a) Subject to this section, an

insurer authorized by the law of a foreign country to engage in a

line of insurance in which the insurer is authorized to engage in

this state may invest in foreign securities originating in the

foreign country of the same kind as the domestic securities

originating in the United States in which the insurer is authorized

to invest under Sections 424.051, 424.053-424.071, and 424.074.

(b)AAThe aggregate amount of an insurer’s investments made

under this section in a single country may not exceed by more than

10 percent at any time the lesser of:

(1)AAthe amount of funds required by the law of the

foreign country to be maintained in securities originating in that

country; or

(2)AAthe amount of total unearned premium reserves,

reinsurance reserves, loss reserves, and any other liabilities

required by the law of this state to be carried by the insurer that

are directly attributable to the particular insurance policies or

contracts on residents or property located in the foreign country.

(c)AAThis section does not authorize an insurer to invest in

a foreign security originating in a foreign country with respect to

which the president of the United States or other federal authority

has refused to exercise the authority to issue guarantees on

projects in the country to citizens or corporations of the United

States against loss by reason of inconvertibility of currency,
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expropriation, confiscation, war, revolution, or insurrection

because the foreign country has failed to enter into arrangements

for the security of American property as required by the president

or other federal authority for the issuance of those guarantees.

(V.T.I.C. Art. 2.10-2.)

Sec.A424.074.AAOTHER SPECIFICALLY AUTHORIZED INVESTMENTS.

An insurer may invest the insurer ’s funds in excess of minimum

capital and surplus in:

(1)AAa savings account as authorized by Chapter 65,

Finance Code;

(2)AAa bond or other indebtedness as authorized by

Sections 435.045 and 435.046, Government Code;

(3)AAa bond issued under Subchapter B, Chapter 1505,

Government Code;

(4)AAa bond as authorized by Subchapter B, Chapter 284,

Transportation Code;

(5)AAa municipal bond issued under Sections 51.038 and

51.039, Water Code;

(6)AAan insured account or evidence of indebtedness as

authorized by Section 1, Chapter 160, General Laws, Acts of the 43rd

Legislature, Regular Session, 1933 (Article 842a, Vernon ’s Texas

Civil Statutes);

(7)AAan insured or guaranteed obligation as authorized

by Chapter 230, Acts of the 49th Legislature, Regular Session, 1945

(Article 842a-1, Vernon’s Texas Civil Statutes);

(8)AAa bond issued under Section 1, Chapter 1, page 427,

General Laws, Acts of the 46th Legislature, Regular Session, 1939
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(Article 1269k-1, Vernon’s Texas Civil Statutes);

(9)AAa bond as authorized by Section 24, Chapter 110,

Acts of the 51st Legislature, Regular Session, 1949 (Article

8280-133, Vernon’s Texas Civil Statutes);

(10)AAa bond as authorized by Section 19, Chapter 340,

Acts of the 51st Legislature, Regular Session, 1949 (Article

8280-137, Vernon’s Texas Civil Statutes);

(11)AAa bond as authorized by Section 10, Chapter 398,

Acts of the 51st Legislature, Regular Session, 1949 (Article

8280-138, Vernon’s Texas Civil Statutes);

(12)AAa bond as authorized by Section 18, Chapter 465,

Acts of the 51st Legislature, Regular Session, 1949 (Article

8280-139, Vernon’s Texas Civil Statutes); or

(13)AAanother investment specifically authorized by

law. (V.T.I.C. Art. 2.10, Sec. (e) (part).)

[Sections 424.075-424.100 reserved for expansion]

SUBCHAPTER C. INVESTMENT POOLS

Sec.A424.101.AADEFINITIONS. In this subchapter:

(1)AA"Business entity" means an association,

corporation, joint stock company, joint venture, limited liability

company, mutual fund trust, partnership, or other similar form of

business organization, regardless of whether organized for profit.

(2)AA"Obligation" means:

(A)AAa bond, note, debenture, trust certificate,

including an equipment certificate, or production payment;

(B)AAa negotiable bank certificate of deposit,

bankers’ acceptance, credit tenant loan, or other loan secured by

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

96



financing net leases; or

(C)AAany other evidence of indebtedness for the

payment of money or participation certificates or other evidences

of an interest in an obligation otherwise described by this

subdivision, whether constituting a general obligation of the

issuer or payable only out of certain revenues or certain funds

pledged or otherwise dedicated for payment.

(3)AA"Qualified bank" means a national bank, state

bank, or trust company that:

(A)AAis at all times adequately capitalized as

determined by the standards adopted by the United States banking

regulators; and

(B)AAis either a member of the Federal Reserve

System or regulated by state banking laws.

(4)AA"Repurchase transaction," "reverse repurchase

transaction," and "securities lending transaction" have the

meanings assigned by Section 424.151. (V.T.I.C. Art. 2.10-5, Secs.

1(1), (5), (6), (7), (8), (9).)

Sec.A424.102.AAAUTHORITY TO INVEST IN POOL. An insurer may

acquire investments and participate in an investment pool that is

qualified under Section 424.103(b) and the investments of which are

limited to investments authorized for:

(1)AAa short-term investment pool under Section

424.104; or

(2)AAan authorized investment pool under Section

424.107. (V.T.I.C. Art. 2.10-5, Sec. 2.)

Sec.A424.103.AAINVESTMENT POOL REQUIREMENTS AND
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QUALIFICATIONS. (a) An investment pool must be a business entity.

(b)AATo be qualified, an investment pool must:

(1)AAhave a written pooling agreement and a pool

manager that comply with the requirements of this subchapter; and

(2)AAcomply with Subsection (c).

(c)AAThe investment pool may not:

(1)AAacquire securities issued, assumed, guaranteed,

or insured by the investing insurer or an affiliate of the investing

insurer;

(2)AAborrow or incur indebtedness for borrowed money,

except for securities lending and reverse repurchase transactions

that meet the requirements of this subchapter; or

(3)AApermit the aggregate value of securities loaned or

sold to, purchased from, or invested in a single business entity at

the time of the loan, sale, purchase, or investment to exceed 10

percent of the pool ’s total assets. (V.T.I.C. Art. 2.10-5, Secs.

5(a), (b), (c), 6(a).)

Sec.A424.104.AAAUTHORIZED INVESTMENTS FOR SHORT-TERM

INVESTMENT POOL. A short-term investment pool may contain only:

(1)AAobligations described by Section 424.105;

(2)AAmoney market funds described by Section 424.106;

or

(3)AArepurchase, reverse repurchase, and securities

lending transactions that meet the requirements of Subchapter D.

(V.T.I.C. Art. 2.10-5, Sec. 3(a) (part).)

Sec.A424.105.AASHORT-TERM INVESTMENT POOL: CERTAIN

SHORT-TERM OBLIGATIONS. (a) Obligations contained in a short-term
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investment pool must meet the requirements of this section.

(b)AAThe obligations must:

(1)AAhave a rating by the securities valuation office

of one or two, or an equivalent rating issued by a nationally

recognized statistical rating organization recognized by the

securities valuation office; or

(2)AAbe issued by an issuer with outstanding

obligations that have a rating described by Subdivision (1).

(c)AAThe obligations must have:

(1)AAa remaining maturity of 397 days or less or a put

that:

(A)AAentitles the holder to receive the principal

amount of the obligation; and

(B)AAmay be exercised through maturity at

specified intervals not exceeding 397 days; or

(2)AAa remaining maturity of three years or less and a

floating interest rate that resets at least quarterly on the basis

of a current short-term index and is not subject to a maximum limit,

if the obligations do not have an interest rate that varies

inversely to market interest rate changes.

(d)AAFor purposes of this section, a current short-term index

is:

(1)AAa federal funds rate;

(2)AAthe prime rate;

(3)AAthe rate for treasury bills;

(4)AAthe London InterBank Offered Rate; or

(5)AAthe rate for commercial paper. (V.T.I.C. Art.
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2.10-5, Secs. 3(a) (part), (b), (c).)

Sec.A424.106.AASHORT-TERM INVESTMENT POOL: CERTAIN MONEY

MARKET FUNDS. A short-term investment pool may contain a money

market fund as described by 17 C.F.R. Section 270.2a-7 under the

Investment Company Act of 1940 (15 U.S.C. Section 80a-1 et seq.), as

amended, that is:

(1)AAa government money market fund that at all times:

(A)AAinvests only in obligations issued,

guaranteed, or insured by the United States or collateralized

repurchase agreements composed of those obligations; and

(B)AAqualifies for investment without a reserve

under the Purposes and Procedures Manual of the securities

valuation office or a successor publication; or

(2)AAa class one money market fund that at all times

qualifies for investment using the bond class one reserve factor

described by the Purposes and Procedures Manual of the securities

valuation office. (V.T.I.C. Art. 2.10-5, Secs. 1(2), (3), (4),

3(a) (part).)

Sec.A424.107.AAAUTHORIZED INVESTMENTS FOR AUTHORIZED

INVESTMENT POOL; LIMITATION. (a) An authorized investment pool

may contain only investments that a participating insurer is

authorized to acquire by provisions of this code other than this

subchapter.

(b)AAThe insurer ’s total of proportionate ownership

interests in a single authorized investment held by an authorized

investment pool and the insurer ’s direct investments in that

authorized investment may not exceed the limit prescribed by the
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applicable authorizing provision.

(c)AAIn addition to the limitation described by Subsection

(b), an insurer is subject to the limitations described by Section

424.108. (V.T.I.C. Art. 2.10-5, Sec. 4.)

Sec.A424.108.AAGENERAL INSURER INVESTMENT LIMITATIONS. An

insurer may not acquire an investment in an investment pool if, as a

result of and after making the investment, the aggregate amount of

investments held by the insurer under this subchapter at the time of

the investment:

(1)AAin a single investment pool would exceed 10

percent of the insurer’s admitted assets;

(2)AAin all investment pools investing in investments

authorized under Section 424.107 would exceed 25 percent of the

insurer’s admitted assets; or

(3)AAin all investment pools would exceed 35 percent of

the insurer’s admitted assets. (V.T.I.C. Art. 2.10-5, Sec. 6(c).)

Sec.A424.109.AADESIGNATION OF POOL MANAGER; QUALIFICATIONS.

(a) The pooling agreement for an investment pool must designate a

pool manager.

(b)AAThe pool manager must be organized under the laws of the

United States or a state and must be:

(1)AAthe investing insurer, an affiliated insurer, or a

business entity affiliated with the insurer;

(2)AAa qualified bank;

(3)AAa business entity registered under the Investment

Advisers Act of 1940 (15 U.S.C. Section 80b-1 et seq.), as amended;

(4)AAthe attorney-in-fact of a reciprocal or
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interinsurance exchange; or

(5)AAthe United States manager or an affiliate or

subsidiary of the United States manager of a United States branch of

an alien insurer. (V.T.I.C. Art. 2.10-5, Sec. 5(d).)

Sec.A424.110.AAPOOL MANAGER TO MAINTAIN ASSETS; CUSTODY

AGREEMENT. (a) The pool manager shall maintain the assets of the

investment pool in one or more accounts, in the name of or on behalf

of the pool, under a custody agreement with a qualified bank.

(b)AAThe custody agreement must:

(1)AAstate and recognize the claims and rights of each

participant;

(2)AAacknowledge that the investment pool ’s underlying

assets are held solely for the benefit of each participant in

proportion to the aggregate amount of the participant ’s investments

in the pool; and

(3)AAcontain an agreement that the pool ’s underlying

assets may not be commingled with the general assets of the

custodian qualified bank or any other person. (V.T.I.C. Art.

2.10-5, Sec. 5(f).)

Sec.A424.111.AAPOOLING AGREEMENT PROVISIONS. The pooling

agreement for an investment pool must provide that:

(1)AA100 percent of the ownership interests in the pool

must at all times be held by:

(A)AAan insurer and the insurer’s affiliated

insurers;

(B)AAfor a pool investing solely in investments

authorized under Section 424.104, the insurer and the insurer ’s
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subsidiaries and affiliates or any pension or profit-sharing plan

of the insurer and the insurer’s subsidiaries and affiliates; or

(C)AAfor a United States branch of an alien

insurer, subsidiaries or affiliates of the insurer ’s United States

manager;

(2)AAthe pool’s underlying assets are held solely for

the benefit of each participant and may not be commingled with the

general assets of the pool manager or any other person;

(3)AAeach participant owns an undivided interest in the

pool’s underlying assets in proportion to the aggregate amount of

the participant ’s interest in the pool; and

(4)AAa pool participant or, if a pool participant is

insolvent, bankrupt, or in receivership, the participant ’s

trustee, receiver, conservator, or other successor-in-interest may

withdraw all or any portion of the participant’s investment from

the pool under the terms of the pooling agreement. (V.T.I.C. Art.

2.10-5, Sec. 5(g).)

Sec.A424.112.AAWITHDRAWALS AND DISTRIBUTIONS. (a) A pool

participant must be able to make withdrawals on demand without

penalty or other assessment on any business day, and settlement of

funds must occur within a reasonable and customary period that does

not exceed five business days after a withdrawal.

(b)AAThe pooling agreement must provide that the pool manager

shall make a distribution to a pool participant, at the manager ’s

discretion:

(1)AAin cash in an amount equal to the fair market value

at the time of the distribution of the participant’s pro rata share
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of each of the pool’s underlying assets;

(2)AAin kind in an amount equal to a pro rata share of

each underlying asset; or

(3)AAin a combination of cash and in-kind distributions

in an amount equal to a pro rata share of each underlying asset.

(c)AAA distribution under Subsection (b) must be computed

after subtracting all the investment pool ’s applicable fees and

expenses. (V.T.I.C. Art. 2.10-5, Secs. 6(d), (e), (f).)

Sec.A424.113.AAINVESTMENT POOL RECORDS. The pool manager

shall compile and maintain:

(1)AAdetailed accounting records that show:

(A)AAthe cash receipts and disbursements

reflecting each pool participant’s proportionate investment in the

investment pool; and

(B)AAa complete description of all the pool ’s

underlying assets, including the amount, interest rate, and

maturity date, if any, of each of those assets and other appropriate

designations; and

(2)AAother records that, on a daily basis, allow third

parties to verify each participant ’s investment in the pool.

(V.T.I.C. Art. 2.10-5, Sec. 5(e).)

Sec.A424.114.AAINSPECTION OF RECORDS. The pool manager

shall make records of the investment pool available for inspection

by the commissioner. (V.T.I.C. Art. 2.10-5, Sec. 6(g).)

Sec.A424.115.AAREPORTS OF TRANSACTIONS BETWEEN POOL AND

PARTICIPANT. (a) A transaction between an investment pool and a

pool participant is not subject to Subchapter C, Chapter 823,
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except that before entering into a pool, an insurer subject to

Chapter 823 shall give the commissioner the written notice required

under Section 823.103.

(b)AAThe investment pool’s investment activities and the

transactions between the pool and a pool participant must be

reported in the registration statement required by Subchapter B,

Chapter 823. (V.T.I.C. Art. 2.10-5, Sec. 6(b).)

[Sections 424.116-424.150 reserved for expansion]

SUBCHAPTER D. DOLLAR ROLL, REPURCHASE, REVERSE REPURCHASE,

AND SECURITIES LENDING TRANSACTIONS

Sec.A424.151.AADEFINITIONS. In this subchapter:

(1)AA"Dollar roll transaction" means two simultaneous

transactions with settlement dates not more than 96 days apart, in

one of which an insurer sells to a business entity, and in the other

of which the insurer is obligated to purchase from the same business

entity, substantially similar securities that are:

(A)AAmortgage-backed securities issued, assumed,

or guaranteed by the Government National Mortgage Association, the

Federal National Mortgage Association, the Federal Home Loan

Mortgage Corporation, or a successor to one of those organizations;

or

(B)AAother mortgage-backed securities referred to

in 15 U.S.C. Section 77r-1 et seq., as amended.

(2)AA"Repurchase transaction" means a transaction in

which an insurer purchases securities from a business entity that

is obligated to repurchase the purchased securities or equivalent

securities from the insurer at a specified price, either within a
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specified period or on demand.

(3)AA"Reverse repurchase transaction" means a

transaction in which an insurer sells securities to a business

entity and is obligated to repurchase the sold securities or

equivalent securities from the business entity at a specified

price, either within a specified period or on demand.

(4)AA"Securities lending transaction" means a

transaction in which an insurer lends securities to a business

entity that is obligated to return the loaned securities or

equivalent securities to the insurer, either within a specified

period or on demand. (V.T.I.C. Art. 2.10-3A, Sec. 1.)

Sec.A424.152.AATRANSACTIONS AUTHORIZED.AAAn insurer may

engage in dollar roll, repurchase, reverse repurchase, and

securities lending transactions as provided by this subchapter.

(V.T.I.C. Art. 2.10-3A, Sec. 2(a).)

Sec.A424.153.AAPERIOD OF TRANSACTION.AAAn insurer must enter

into a written agreement for each transaction under this

subchapter, other than a dollar roll transaction. The agreement

must require that the transaction terminate on or before the first

anniversary of the transaction ’s inception. (V.T.I.C. Art.

2.10-3A, Sec. 2(b).)

Sec.A424.154.AACASH REQUIREMENTS. With respect to cash

received in a transaction under this subchapter, an insurer shall:

(1)AAinvest the cash in accordance with this subchapter

and in a manner that recognizes the liquidity needs of the

transaction; or

(2)AAuse the cash for the insurer’s general corporate
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purposes. (V.T.I.C. Art. 2.10-3A, Sec. 3(a).)

Sec.A424.155.AACOLLATERAL REQUIREMENTS. (a) While a

transaction under this subchapter is outstanding, the insurer or

the insurer’s agent or custodian shall maintain, as to acceptable

collateral received in the transaction, either physically or

through the book-entry system of the Federal Reserve, Depository

Trust Company, Participants Trust Company, or another securities

depository approved by the commissioner:

(1)AApossession of the collateral;

(2)AAa perfected security interest in the collateral;

or

(3)AAin the case of a jurisdiction outside of the United

States, title to, or the rights of a secured creditor to, the

collateral.

(b)AAThe amount of collateral required for repurchase,

reverse repurchase, and securities lending transactions is the

amount required under the Purposes and Procedures Manual of the

securities valuation office or a successor publication. (V.T.I.C.

Art. 2.10-3A, Secs. 3(b), (e).)

Sec.A424.156.AAPERCENTAGE LIMITATIONS. (a) An insurer may

not enter into a transaction under this subchapter if, as a result

of and after making the transaction, the aggregate amount of

securities loaned or sold to or purchased from:

(1)AAa single business entity counterparty under this

subchapter would exceed five percent of the insurer ’s assets; or

(2)AAall business entities under this subchapter would

exceed 40 percent of the insurer’s assets.
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(b)AAIn computing the amount sold to or purchased from a

business entity counterparty under a repurchase or reverse

repurchase transaction, effect may be given to netting provisions

under a master written agreement. (V.T.I.C. Art. 2.10-3A, Secs.

3(c), (d).)

Sec.A424.157.AARULES. The commissioner may adopt reasonable

rules and issue reasonable orders as necessary to implement this

subchapter. (V.T.I.C. Art. 2.10-3A, Sec. 3(f).)

[Sections 424.158-424.200 reserved for expansion]

SUBCHAPTER E. RISK CONTROL TRANSACTIONS

Sec.A424.201.AADEFINITIONS. In this subchapter:

(1)AA"Acceptable collateral" means:

(A)AAcash;

(B)AAcash equivalents;

(C)AAletters of credit and direct obligations; or

(D)AAsecurities that are fully guaranteed as to

principal and interest by the United States.

(2)AA"Business entity" includes an association, bank,

corporation, joint stock company, joint tenancy, joint venture,

limited liability company, mutual fund, partnership, sole

proprietorship, trust, or other similar form of business

organization, regardless of whether organized for profit.

(3)AA"Cap" means an agreement obligating the seller to

make payments to the buyer, with each payment based on the amount by

which a reference price or level or the performance or value of one

or more underlying interests exceeds a predetermined number that is

sometimes called the strike rate or strike price.
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(4)AA"Cash equivalent" means an investment or security

that is short-term, highly rated, highly liquid, and readily

marketable. The term includes a money market fund described by

Section 424.106. For purposes of this subdivision, an investment

or security is:

(A)AAshort-term if it has a remaining term to

maturity of one year or less; and

(B)AAhighly rated if it has:

(i)AAa rating of "P-1" by Moody ’s Investors

Service, Inc.;

(ii)AAa rating of "A-1" by the Standard and

Poor’s Division of the McGraw Hill Companies, Inc.; or

(iii)AAan equivalent rating by a nationally

recognized statistical rating organization recognized by the

securities valuation office.

(5)AA"Collar" means an agreement to receive payments as

the buyer of a cap, floor, or option and to make payments as the

seller of a different cap, floor, or option.

(6)(A)AA"Counterparty exposure amount" means:

(i)AAfor an over-the-counter derivative

instrument not entered into under a written master agreement that

provides for netting of payments owed by the respective parties,

the market value of the over-the-counter derivative instrument, if

the liquidation of the derivative instrument would result in a

final cash payment to the insurer, or zero, if the liquidation of

the derivative instrument would not result in a final cash payment

to the insurer; or
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(ii)AAfor an over-the-counter derivative

instrument entered into under a written master agreement that

provides for netting of payments owed by the respective parties and

for which the counterparty ’s domiciliary jurisdiction is within the

United States or a foreign jurisdiction listed in the Purposes and

Procedures Manual of the securities valuation office as eligible

for netting, the greater of zero or the net sum payable to the

insurer in connection with all derivative instruments subject to

the written master agreement on the liquidation of the instruments

in the event of the counterparty’s default under the master

agreement, if there is no condition precedent to the counterparty ’s

obligation to make the payment and if there is no setoff of amounts

payable under another instrument or agreement.

(B)AAFor purposes of this subdivision, market

value or the net sum payable, as applicable, must be determined at

the end of the most recent quarter of the insurer ’s fiscal year and

must be reduced by the market value of acceptable collateral held by

the insurer or a custodian on the insurer’s behalf.

(7)AA"Derivative instrument":

(A)AAmeans an agreement, option, or instrument, or

a series or combination of agreements, options, or instruments:

(i)AAto make or take delivery of, or assume

or relinquish, a specified amount of one or more underlying

interests, or to make a cash settlement instead of making or taking

delivery of, or assuming or relinquishing, a specified amount of an

underlying interest; or

(ii)AAthat has a price, performance, value,
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or cash flow based primarily on the actual or expected price, yield,

level, performance, value, or cash flow of one or more underlying

interests;

(B)AAincludes an option, a warrant not otherwise

permitted to be held by the insurer under this subchapter, a cap, a

floor, a collar, a swap, a swaption, a forward, a future, any other

substantially similar agreement, option, or instrument, and a

series or combination of those agreements, options, or instruments;

and

(C)AAdoes not include a collateralized mortgage

obligation, another asset-backed security, a principal-protected

structured security, a floating rate security, an instrument that

an insurer would otherwise be authorized to invest in or receive

under a provision of this subchapter other than this subdivision,

or a debt obligation of the insurer.

(8)AA"Derivative transaction" means a transaction

involving the use of one or more derivative instruments. The term

does not include a dollar roll transaction, repurchase transaction,

reverse repurchase transaction, or securities lending transaction.

(9)AA"Floor" means an agreement obligating the seller

to make payments to the buyer, each of which is based on the amount

by which a predetermined number that is sometimes called the floor

price or floor rate exceeds a reference level, performance, price,

or value of one or more underlying interests.

(10)AA"Forward" means an agreement to make or take

delivery in the future of one or more underlying interests, or to

effect a cash settlement, based on the actual or expected level,
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performance, price, or value of those interests. The term does not

include a future or a spot transaction effected within a customary

settlement period, a when-issued purchase, or another similar cash

market transaction.

(11)AA"Future" means an agreement traded on a futures

exchange to make or take delivery of one or more underlying

interests, or to effect a cash settlement, based on the actual or

expected level, performance, price, or value of those interests.

(12)AA"Futures exchange" means a foreign or domestic

exchange, contract market, or board of trade on which trading in

futures is conducted and that, in the United States, is authorized

to conduct that trading by the Commodity Futures Trading Commission

or a successor to that agency.

(13)AA"Hedging transaction" means a derivative

transaction entered into and maintained to manage, with respect to

an asset, liability, or portfolio of assets or liabilities, that an

insurer has acquired or incurred or anticipates acquiring or

incurring:

(A)AAthe risk of a change in value, yield, price,

cash flow, or quantity; or

(B)AAthe currency exchange rate risk.

(14)AA"Income generation transaction" means a

derivative transaction entered into to generate income. The term

does not include a hedging transaction or a replication

transaction.

(15)AA"Market value" means the price for a security or

derivative instrument obtained from a generally recognized source,
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the most recent quotation from a generally recognized source, or if

a generally recognized source does not exist, the price determined

under the terms of the instrument or in good faith by the insurer,

as can be reasonably demonstrated to the commissioner on request,

plus the amount of accrued but unpaid income on the security or

instrument to the extent that amount is not included in the price as

of the date the security or instrument is valued.

(16)AA"Option" means an agreement giving the buyer the

right to buy or receive, referred to as a "call option," to sell or

deliver, referred to as a "put option," to enter into, extend, or

terminate, or to effect a cash settlement based on the actual or

expected level, performance, price, spread, or value of, one or

more underlying interests.

(17)AA"Over-the-counter derivative instrument" means a

derivative instrument entered into with a business entity in a

manner other than through a securities exchange or futures exchange

or cleared through a qualified clearinghouse.

(18)AA"Potential exposure" means:

(A)AAas to a futures position, the amount of

initial margin required for that position; or

(B)AAas to a swap, collar, or forward, one-half of

one percent multiplied by the notional amount multiplied by the

square root of the remaining years to maturity.

(19)AA"Qualified clearinghouse" means a clearinghouse

that:

(A)AAis subject to the rules of a securities

exchange or a futures exchange; and
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(B)AAprovides clearing services, including acting

as a counterparty to each of the parties to a transaction in a

manner that eliminates the parties’ credit risk to each other.

(20)AA"Replication transaction" means a derivative

transaction or a combination of derivative transactions effected

separately or in conjunction with cash market investments included

in the insurer’s investment portfolio to replicate the risks and

returns of another authorized transaction, investment, or

instrument or to operate as a substitute for cash market

transactions. The term does not include a hedging transaction.

(21)AA"Securities exchange" means:

(A)AAan exchange registered as a national

securities exchange or a securities market registered under the

Securities Exchange Act of 1934 (15 U.S.C. Section 78a et seq.), as

amended;

(B)AAthe Private Offerings, Resales and Trading

through Automated Linkages system; or

(C)AAa designated offshore securities market as

defined by 17 C.F.R. Section 230.902, as amended.

(22)AA"Swap" means an agreement to exchange or to net

payments at one or more times based on the actual or expected price,

yield, level, performance, or value of one or more underlying

interests.

(23)AA"Swaption" means an option to purchase or sell a

swap at a given price and time or at a series of prices and times.

The term does not include a swap with an embedded option.

(24)AA"Underlying interest" means an asset, liability,
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or other interest underlying a derivative instrument or a

combination of those assets, liabilities, or interests. The term

includes a security, currency, rate, index, commodity, or

derivative instrument.

(25)AA"Warrant" means an instrument under which the

holder has the right to purchase or sell the underlying interest at

a given price and time or at a series of prices and times stated in

the warrant. (V.T.I.C. Art. 2.10-4, Sec. 1.)

Sec.A424.202.AARISK CONTROL TRANSACTIONS AUTHORIZED. (a)

Except as provided by Subsection (b), an insurer may engage in a

risk control transaction authorized by this subchapter to:

(1)AAprotect the insurer’s assets against the risk of

changing asset values or interest rates;

(2)AAreduce risk; and

(3)AAgenerate income.

(b)AAAn insurer with a statutory net capital and surplus as

determined by the insurer’s most recent financial statement

required to be filed with the department that is less than the

minimum amount of capital and surplus required for a new charter and

certificate of authority for the same type of insurer may not engage

in a transaction authorized under this subchapter. (V.T.I.C. Art.

2.10-4, Secs. 2(a), 8(b), (c).)

Sec.A424.203.AANOTICE OF INTENT TO ENGAGE IN RISK CONTROL

TRANSACTIONS REQUIRED. (a) Before an insurer with a statutory net

capital and surplus of less than $10 million engages in a

transaction authorized under this subchapter, the insurer shall

file a written notice with the commissioner describing:
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(1)AAthe need to engage in the transaction;

(2)AAthe lack of acceptable alternatives; and

(3)AAthe insurer’s plan to engage in the transaction.

(b)AAIf the commissioner does not issue an order prohibiting

an insurer who files a notice under Subsection (a) from engaging in

the transaction on or before the 90th day after the date the

commissioner receives the notice, the insurer may engage in the

transaction described in the notice.

(c)AAFor purposes of this section, an insurer ’s net capital

and surplus are determined by the insurer’s most recent financial

statement required to be filed with the department. (V.T.I.C. Art.

2.10-4, Secs. 8(a), (c).)

Sec.A424.204.AATRADING REQUIREMENTS FOR DERIVATIVE

INSTRUMENTS. Each derivative instrument must be:

(1)AAtraded on a securities exchange;

(2)AAentered into with, or guaranteed by, a business

entity;

(3)AAissued or written by, or entered into with, the

issuer of the underlying interest on which the derivative

instrument is based; or

(4)AAin the case of futures, traded through a broker who

is:

(A)AAregistered as a futures commission merchant

under the Commodity Exchange Act (7 U.S.C. Section 1 et seq.), as

amended; or

(B)AAexempt from that registration under 17 C.F.R.

Section 30.10, adopted under the Commodity Exchange Act (7 U.S.C.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

116



Section 1 et seq.), as amended. (V.T.I.C. Art. 2.10-4, Sec. 6.)

Sec.A424.205.AADERIVATIVE USE PLAN. (a) Before an insurer

enters into a derivative transaction, the insurer’s board of

directors must approve a derivative use plan as part of the

insurer’s investment plan otherwise required by law.

(b)AAThe derivative use plan must:

(1)AAdescribe investment objectives and risk

constraints, such as counterparty exposure amounts;

(2)AAdefine permissible transactions, identifying the

risks to be hedged and the assets or liabilities being replicated;

and

(3)AArequire compliance with the insurer’s internal

control procedures established under Section 424.206. (V.T.I.C.

Art. 2.10-4, Sec. 2(b).)

Sec.A424.206.AAINTERNAL CONTROL PROCEDURES. An insurer that

enters into a derivative transaction shall establish written

internal control procedures that require:

(1)AAa quarterly report to the board of directors that

reviews:

(A)AAeach derivative transaction entered into,

outstanding, or closed out;

(B)AAthe results and effectiveness of the

derivatives program; and

(C)AAthe credit risk exposure to each counterparty

for over-the-counter derivative transactions based on the

counterparty exposure amount;

(2)AAa system for determining whether hedging or
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replication strategies used by the insurer have been effective;

(3)AAa system of reports, at least as frequent as

monthly, to the insurer’s management, that include:

(A)AAa description of each derivative transaction

entered into, outstanding, or closed out during the period since

the last report;

(B)AAthe purpose of each outstanding derivative

transaction;

(C)AAa performance review of the derivative

instrument program; and

(D)AAthe counterparty exposure amount for each

over-the-counter derivative transaction;

(4)AAa written authorization that identifies the

responsibilities and limitations of authority of each person

authorized to effect and maintain derivative transactions; and

(5)AAappropriate documentation for each transaction,

including:

(A)AAthe purpose of the transaction;

(B)AAthe assets or liabilities to which the

transaction relates;

(C)AAthe specific derivative instrument used in

the transaction;

(D)AAfor an over-the-counter derivative

transaction, the name of the counterparty and the counterparty

exposure amount; and

(E)AAfor an exchange-traded derivative

instrument, the name of the exchange and the name of the firm that
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handled the transaction. (V.T.I.C. Art. 2.10-4, Sec. 2(c).)

Sec.A424.207.AAABILITY TO DEMONSTRATE HEDGING

CHARACTERISTICS AND EFFECTIVENESS. An insurer must be able to

demonstrate to the commissioner on request the intended hedging

characteristics and continuing effectiveness of a derivative

transaction or combination of transactions through:

(1)AAcash flow testing;

(2)AAduration analysis; or

(3)AAother appropriate analysis. (V.T.I.C. Art.

2.10-4, Sec. 2(d).)

Sec.A424.208.AAOFFSETTING TRANSACTIONS. (a) Subject to

this section, an insurer may purchase or sell one or more derivative

instruments to wholly or partly offset a derivative instrument

previously purchased or sold, without regard to the quantitative

limitations of this subchapter.

(b)AAAn offsetting transaction under this section must use

the same type of derivative instrument as the derivative instrument

being offset. (V.T.I.C. Art. 2.10-4, Sec. 2(f).)

Sec.A424.209.AAINCLUSION OF COUNTERPARTY EXPOSURE AMOUNTS.

The insurer shall include all counterparty exposure amounts in

determining compliance with the limitations of this subchapter.

(V.T.I.C. Art. 2.10-4, Sec. 2(e).)

Sec.A424.210.AAOVERSIGHT BY COMMISSIONER. (a) Not later

than the 10th day before the date an insurer is scheduled to enter

into an initial hedging transaction, the insurer shall notify the

commissioner in writing that:

(1)AAthe insurer’s board of directors has adopted an
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investment plan that authorizes hedging transactions; and

(2)AAeach hedging transaction will comply with this

subchapter.

(b)AAIf a hedging transaction does not comply with this

subchapter or if continuing the transaction may create a hazardous

financial condition for the insurer that affects the insurer ’s

policyholders or creditors or the public, the commissioner may,

after notice and an opportunity for a hearing, order the insurer to

take action that the commissioner determines is reasonably

necessary to:

(1)AAremedy a hazardous financial condition; or

(2)AAprevent an impending hazardous financial

condition from occurring. (V.T.I.C. Art. 2.10-4, Secs. 3(a), (d).)

Sec.A424.211.AAAUTHORITY TO ENTER INTO HEDGING TRANSACTION.

After providing notice under Section 424.210, an insurer may enter

into a hedging transaction under this subchapter if as a result of

and after making the transaction:

(1)AAthe aggregate statement value of all outstanding

caps, floors, options, swaptions, and warrants not attached to

another financial instrument purchased by the insurer under this

subchapter, other than a collar, does not exceed 7.5 percent of the

insurer’s assets;

(2)AAthe aggregate statement value of all outstanding

caps, floors, options, swaptions, and warrants written by the

insurer under this subchapter, other than a collar, does not exceed

three percent of the insurer ’s assets; and

(3)AAthe aggregate potential exposure of all
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outstanding collars, forwards, futures, and swaps entered into or

acquired by the insurer under this subchapter does not exceed 6.5

percent of the insurer’s assets. (V.T.I.C. Art. 2.10-4, Sec.

3(c).)

Sec.A424.212.AAAUTHORITY TO ENTER INTO INCOME GENERATION

TRANSACTION. An insurer may enter into an income generation

transaction only if:

(1)AAas a result of and after making the transaction,

the sum of the following amounts does not exceed 10 percent of the

insurer’s assets:

(A)AAthe aggregate statement value of admitted

assets that at the time of the transaction are subject to call or

that generate the cash flows for payments the insurer is required to

make under caps and floors sold by the insurer and that at the time

of the transaction are outstanding under this subchapter;

(B)AAthe statement value of admitted assets

underlying derivative instruments that at the time of the

transaction are subject to calls sold by the insurer and

outstanding under this subchapter; and

(C)AAthe purchase price of assets subject to puts

that at the time of the transaction are outstanding under this

subchapter; and

(2)AAthe transaction is a sale of:

(A)AAa call option on assets that meets the

requirements of Section 424.213;

(B)AAa put option on assets that meets the

requirements of Section 424.214;
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(C)AAa call option on a derivative instrument,

including a swaption, that meets the requirements of Section

424.215; or

(D)AAa cap or floor that meets the requirements of

Section 424.216. (V.T.I.C. Art. 2.10-4, Secs. 4(a), (b), (c).)

Sec.A424.213.AALIMITATION ON SALE OF CALL OPTION ON

ASSETS.AAIf an income generation transaction is a sale of a call

option on assets, the insurer must, during the entire period the

option is outstanding, hold, or have a currently exercisable right

to acquire, the underlying assets. (V.T.I.C. Art. 2.10-4, Sec.

4(d).)

Sec.A424.214.AALIMITATION ON SALE OF PUT OPTION ON

ASSETS.AA(a)AAIf an income generation transaction is a sale of a

put option on assets, the insurer must:

(1)AAduring the entire period the option is

outstanding, hold sufficient cash, cash equivalents, or interests

in a short-term investment pool to purchase the underlying assets

on exercise of the option; and

(2)AAhave the ability to hold the underlying assets in

the insurer’s portfolio.

(b)AAIf during the entire period the put option is

outstanding the total market value of all put options sold by the

insurer exceeds two percent of the insurer’s assets, the insurer

shall set aside, under a custodial or escrow agreement, cash or cash

equivalents that have a market value equal to the amount of the

insurer’s put option obligations in excess of two percent of the

insurer’s assets. (V.T.I.C. Art. 2.10-4, Sec. 4(e).)
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Sec.A424.215.AALIMITATION ON SALE OF CALL OPTION ON

DERIVATIVE INSTRUMENT.AAIf an income generation transaction is a

sale of a call option on a derivative instrument, including a

swaption, the insurer must:

(1)AAduring the entire period the call option is

outstanding, hold, or have a currently exercisable right to

acquire, assets generating the cash flow necessary to make any

payment for which the insurer is liable under the underlying

derivative instrument; and

(2)AAhave the ability to enter into the underlying

derivative transaction for the insurer ’s portfolio. (V.T.I.C. Art.

2.10-4, Sec. 4(f).)

Sec.A424.216.AALIMITATION ON SALE OF CAP OR FLOOR.AAIf an

income generation transaction is a sale of a cap or a floor, the

insurer must, during the entire period the cap or floor is

outstanding, hold, or have a currently exercisable right to

acquire, assets generating the cash flow necessary to make any

payment for which the insurer is liable under the cap or floor.

(V.T.I.C. Art. 2.10-4, Sec. 4(g).)

Sec.A424.217.AAAUTHORITY TO ENTER REPLICATION

TRANSACTION.AA(a)AAAn insurer may enter into a replication

transaction only with the prior written approval of the

commissioner.

(b)AATo be eligible for approval by the commissioner:

(1)AAthe insurer must be otherwise authorized to invest

the insurer’s funds under this chapter in the asset being

replicated; and
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(2)AAthe asset being replicated must be subject to all

the provisions of this subchapter relating to the making of the

transaction by the insurer with respect to that kind of asset as if

the transaction constituted a direct investment by the insurer in

the replicated asset.

(c)AAThe commissioner may adopt rules regarding replication

transactions as necessary to implement this section. (V.T.I.C.

Art. 2.10-4, Sec. 5.)

Sec.A424.218.AARULES. The commissioner may adopt rules

consistent with this subchapter that prescribe reasonable limits,

standards, and guidelines for:

(1)AAthe risk control transactions authorized under

this subchapter; and

(2)AAplans related to those transactions. (V.T.I.C.

Art. 2.10-4, Sec. 7.)

CHAPTER 425. RESERVES AND INVESTMENTS FOR LIFE INSURANCE

COMPANIES AND RELATED ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A425.001.AASECURITIES IN AMOUNT OF RESERVES

AAAAAAAAAAAAAAAAAREQUIRED

Sec.A425.002.AACERTAIN INSURERS: DEPOSIT OF

AAAAAAAAAAAAAAAAASECURITIES, MONEY, OR PROPERTY IN

AAAAAAAAAAAAAAAAAAMOUNT OF LEGAL RESERVES

Sec.A425.003.AACERTAIN INSURERS: REQUIRED DEPOSITS OF

AAAAAAAAAAAAAAAAASECURITIES; ADDITIONAL DEPOSITS AND

AAAAAAAAAAAAAAAAAWITHDRAWALS
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Sec.A425.004.AARECORDS OF SECURITIES DEPOSITED WITH

AAAAAAAAAAAAAAAAADEPARTMENT; REPORT OF VALUE

Sec.A425.005.AADEPARTMENT DUTIES REGARDING DEPOSITED

AAAAAAAAAAAAAAAAASECURITIES; INSURANCE COMPANY ACCESS

Sec.A425.006.AAADDITIONAL RESERVES REQUIRED:

AAAAAAAAAAAAAAAAASUBSTANDARD OR EXTRA HAZARDOUS

AAAAAAAAAAAAAAAAAPOLICIES

Sec.A425.007.AASUBSCRIPTION TO OR UNDERWRITING PURCHASE

AAAAAAAAAAAAAAAAAOR SALE OF SECURITIES OR PROPERTY

AAAAAAAAAAAAAAAAAPROHIBITED; CONTROL OF DISPOSITION OF

AAAAAAAAAAAAAAAAAPROPERTY

Sec.A425.008.AAAUTHORIZED INVESTMENTS FOR FOREIGN

AAAAAAAAAAAAAAAAACOMPANIES

Sec.A425.009.AASTUDENT LOANS

[Sections 425.010-425.050 reserved for expansion]

SUBCHAPTER B. STANDARD VALUATION LAW

Sec.A425.051.AASHORT TITLE

Sec.A425.052.AADEFINITIONS

Sec.A425.053.AAANNUAL VALUATION OF RESERVES

Sec.A425.054.AAACTUARIAL OPINION REQUIRED

Sec.A425.055.AASUPPORTING MEMORANDUM FOR ACTUARIAL

AAAAAAAAAAAAAAAAAOPINION

Sec.A425.056.AALIMITATION ON LIABILITY FOR ACTUARIAL

AAAAAAAAAAAAAAAAAOPINION

Sec.A425.057.AADISCIPLINARY ACTION: COMPANY OR PERSON

AAAAAAAAAAAAAAAAACERTIFYING OPINION
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Sec.A425.058.AAVALUATION OF POLICY OR CONTRACT:

AAAAAAAAAAAAAAAAAGENERAL RULE

Sec.A425.059.AAVALUATION OF CERTAIN ANNUITIES AND PURE

AAAAAAAAAAAAAAAAAENDOWMENT CONTRACTS

Sec.A425.060.AAAPPLICABILITY OF CALENDAR YEAR STATUTORY

AAAAAAAAAAAAAAAAAVALUATION INTEREST RATES

Sec.A425.061.AACOMPUTATION OF CALENDAR YEAR STATUTORY

AAAAAAAAAAAAAAAAAVALUATION INTEREST RATE: GENERAL RULE

Sec.A425.062.AAWEIGHTING FACTORS

Sec.A425.063.AAREFERENCE INTEREST RATE

Sec.A425.064.AACOMMISSIONERS RESERVE VALUATION METHOD

Sec.A425.065.AACOMMISSIONERS ANNUITY RESERVE VALUATION

AAAAAAAAAAAAAAAAAMETHOD

Sec.A425.066.AAMINIMUM AGGREGATE RESERVES

Sec.A425.067.AAOPTIONAL RESERVE COMPUTATIONS

Sec.A425.068.AARESERVE COMPUTATION: GROSS PREMIUM

AAAAAAAAAAAAAAAAACHARGED LESS THAN VALUATION NET

AAAAAAAAAAAAAAAAAPREMIUM

Sec.A425.069.AARESERVE COMPUTATION: INDETERMINATE

AAAAAAAAAAAAAAAAAPREMIUM PLANS AND CERTAIN OTHER PLANS

Sec.A425.070.AACOMPUTATION OF RESERVE FOR CERTAIN

AAAAAAAAAAAAAAAAAPOLICIES BY CALENDAR YEAR OF ISSUE

[Sections 425.071-425.100 reserved for expansion]

SUBCHAPTER C. AUTHORIZED INVESTMENTS AND TRANSACTIONS FOR CAPITAL

STOCK LIFE, HEALTH, AND ACCIDENT INSURERS

Sec.A425.101.AADEFINITIONS

Sec.A425.102.AAINAPPLICABILITY OF CERTAIN LAW
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Sec.A425.103.AAAPPLICABILITY OF SUBCHAPTER

Sec.A425.104.AAPURPOSE
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Sec.A425.106.AAINVESTMENT RECORDS; DEMONSTRATION OF
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AAAAAAAAAAAAAAAAAOBLIGATIONS

Sec.A425.110.AAAUTHORIZED INVESTMENTS: OBLIGATIONS OF
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AAAAAAAAAAAAAAAAAENTITIES

Sec.A425.111.AAAUTHORIZED INVESTMENTS: BONDS ISSUED,
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AAAAAAAAAAAAAAAAAINTERNATIONAL MARKET

Sec.A425.112.AAAUTHORIZED INVESTMENTS: POLICY LOANS

Sec.A425.113.AAAUTHORIZED INVESTMENTS: DEPOSITS IN

AAAAAAAAAAAAAAAAACERTAIN FINANCIAL INSTITUTIONS

Sec.A425.114.AAAUTHORIZED INVESTMENTS: INSURANCE

AAAAAAAAAAAAAAAAACOMPANY INVESTMENT POOLS

Sec.A425.115.AAAUTHORIZED INVESTMENTS: EQUITY

AAAAAAAAAAAAAAAAAINTERESTS

Sec.A425.116.AAAUTHORIZED INVESTMENTS: PREFERRED STOCK

Sec.A425.117.AAAUTHORIZED INVESTMENTS: COLLATERAL

AAAAAAAAAAAAAAAAALOANS
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Sec.A425.118.AAAUTHORIZED INVESTMENTS: OBLIGATIONS

AAAAAAAAAAAAAAAAASECURED BY REAL PROPERTY LOANS

Sec.A425.119.AAAUTHORIZED INVESTMENTS: REAL PROPERTY

Sec.A425.120.AAAUTHORIZED INVESTMENTS: OIL, GAS, AND

AAAAAAAAAAAAAAAAAMINERALS

Sec.A425.121.AAAUTHORIZED INVESTMENTS: SECURITIES

AAAAAAAAAAAAAAAAALENDING, REPURCHASE, REVERSE

AAAAAAAAAAAAAAAAAREPURCHASE, AND DOLLAR ROLL

AAAAAAAAAAAAAAAAATRANSACTIONS

Sec.A425.122.AAAUTHORIZED INVESTMENTS: PREMIUM LOANS

Sec.A425.123.AAAUTHORIZED INVESTMENTS: MONEY MARKET

AAAAAAAAAAAAAAAAAFUNDS

Sec.A425.124.AAAUTHORIZED INVESTMENTS: RISK CONTROL

AAAAAAAAAAAAAAAAATRANSACTIONS

Sec.A425.125.AARISK CONTROL TRANSACTIONS: DEFINITIONS

Sec.A425.126.AARISK CONTROL TRANSACTIONS: DERIVATIVE

AAAAAAAAAAAAAAAAAUSE PLAN

Sec.A425.127.AARISK CONTROL TRANSACTIONS: INTERNAL

AAAAAAAAAAAAAAAAACONTROL PROCEDURES

Sec.A425.128.AARISK CONTROL TRANSACTIONS: OVERSIGHT BY

AAAAAAAAAAAAAAAAACOMMISSIONER

Sec.A425.129.AARISK CONTROL TRANSACTIONS: LIMITATIONS

AAAAAAAAAAAAAAAAAON INCOME GENERATION TRANSACTIONS

Sec.A425.130.AARISK CONTROL TRANSACTIONS: LIMITATIONS

AAAAAAAAAAAAAAAAAON REPLICATION TRANSACTIONS

Sec.A425.131.AARISK CONTROL TRANSACTIONS: TRADING

AAAAAAAAAAAAAAAAAREQUIREMENTS
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Sec.A425.132.AARISK CONTROL TRANSACTIONS: OFFSETTING

AAAAAAAAAAAAAAAAATRANSACTIONS

[Sections 425.133-425.150 reserved for expansion]

Sec.A425.151.AAAUTHORIZED INVESTMENTS: FOREIGN

AAAAAAAAAAAAAAAAACOUNTRIES AND UNITED STATES

AAAAAAAAAAAAAAAAATERRITORIES

Sec.A425.152.AAAUTHORIZED INVESTMENTS: INVESTMENTS NOT

AAAAAAAAAAAAAAAAAOTHERWISE SPECIFIED OR PROHIBITED;

AAAAAAAAAAAAAAAAAINVESTMENTS AUTHORIZED BY OTHER LAW

Sec.A425.153.AAAUTHORIZED INVESTMENTS: CERTAIN

AAAAAAAAAAAAAAAAAPREVIOUSLY AUTHORIZED INVESTMENTS

Sec.A425.154.AAAPPLICABILITY OF PERCENTAGE

AAAAAAAAAAAAAAAAAAUTHORIZATIONS AND LIMITATIONS

Sec.A425.155.AAQUALIFICATION OF INVESTMENTS

Sec.A425.156.AADISTRIBUTIONS, REINSURANCE, AND MERGER

Sec.A425.157.AAAGGREGATE DIVERSIFICATION REQUIREMENTS

Sec.A425.158.AAWAIVER BY COMMISSIONER OF QUANTITATIVE

AAAAAAAAAAAAAAAAALIMITATIONS

Sec.A425.159.AAACCOUNTING PROVISIONS

Sec.A425.160.AAINVESTMENTS OF CEDING INSURERS

Sec.A425.161.AAACTING AS REAL ESTATE BROKER OR

AAAAAAAAAAAAAAAAASALESPERSON PROHIBITED

Sec.A425.162.AARULES

[Sections 425.163-425.200 reserved for expansion]

SUBCHAPTER D. AUTHORIZED INVESTMENTS AND TRANSACTIONS FOR OTHER

LIFE, HEALTH, AND ACCIDENT INSURERS

Sec.A425.201.AADEFINITION
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Sec.A425.202.AAAPPLICABILITY OF SUBCHAPTER

Sec.A425.203.AALIMITATION ON FUNDS AND OTHER ASSETS

Sec.A425.204.AAAPPROVAL OF INVESTMENTS AND LOANS

AAAAAAAAAAAAAAAAAREQUIRED

Sec.A425.205.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAAGOVERNMENT BONDS

Sec.A425.206.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAACORPORATE BONDS, NOTES, AND DEBENTURES

Sec.A425.207.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAASHARES OF SAVINGS AND LOAN

AAAAAAAAAAAAAAAAAASSOCIATIONS

Sec.A425.208.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAABANK AND BANK HOLDING COMPANY STOCKS

Sec.A425.209.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAADEBENTURES OF PUBLIC UTILITY

AAAAAAAAAAAAAAAAACORPORATIONS

Sec.A425.210.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAAPREFERRED STOCK OF PUBLIC UTILITY

AAAAAAAAAAAAAAAAACORPORATIONS

Sec.A425.211.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAABONDS ISSUED, ASSUMED, OR GUARANTEED

AAAAAAAAAAAAAAAAAIN INTERNATIONAL MARKET

Sec.A425.212.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAASECURITIES OR INVESTMENTS AUTHORIZED

AAAAAAAAAAAAAAAAAOR DESCRIBED BY SPECIFIC STATUTORY

AAAAAAAAAAAAAAAAAPROVISION
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Sec.A425.213.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAAOTHER SECURITIES SPECIFICALLY

AAAAAAAAAAAAAAAAAAUTHORIZED BY LAW

Sec.A425.214.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAALOANS SECURED BY REAL PROPERTY

Sec.A425.215.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAALOANS SECURED BY CERTAIN COLLATERAL

AAAAAAAAAAAAAAAAASECURED BY REAL PROPERTY

Sec.A425.216.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAAPOLICY LOANS

Sec.A425.217.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAALOANS SECURED BY CERTAIN SECURITIES

Sec.A425.218.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

AAAAAAAAAAAAAAAAASECURITIES NOT OTHERWISE SPECIFIED

Sec.A425.219.AAAUTHORIZED INVESTMENTS FOR POLICY

AAAAAAAAAAAAAAAAARESERVES AND SURPLUS: BONDS OF

AAAAAAAAAAAAAAAAACERTAIN WATER CONTROL AND IMPROVEMENT

AAAAAAAAAAAAAAAAADISTRICTS

Sec.A425.220.AAAUTHORIZED INVESTMENTS FOR CAPITAL,

AAAAAAAAAAAAAAAAASURPLUS, AND CONTINGENCY FUNDS:

AAAAAAAAAAAAAAAAACAPITAL STOCK, BONDS, AND OTHER

AAAAAAAAAAAAAAAAACORPORATE OBLIGATIONS

Sec.A425.221.AAAUTHORIZED INVESTMENTS FOR CAPITAL,

AAAAAAAAAAAAAAAAASURPLUS, AND CONTINGENCY FUNDS: BONDS

AAAAAAAAAAAAAAAAAOR NOTES OF EDUCATIONAL OR RELIGIOUS

AAAAAAAAAAAAAAAAACORPORATIONS
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Sec.A425.222.AAAUTHORIZED INVESTMENTS FOR CAPITAL,

AAAAAAAAAAAAAAAAASURPLUS, AND CONTINGENCY FUNDS: LIFE

AAAAAAAAAAAAAAAAAINCOME INTERESTS IN QUALIFIED TRUSTS

Sec.A425.223.AAAUTHORIZED INVESTMENTS FOR CAPITAL,

AAAAAAAAAAAAAAAAASURPLUS, AND CONTINGENCY FUNDS:

AAAAAAAAAAAAAAAAACAPITAL STOCK OF REINSURER

Sec.A425.224.AAAUTHORIZED INVESTMENTS FOR CAPITAL,

AAAAAAAAAAAAAAAAASURPLUS, AND CONTINGENCY FUNDS: LOANS

AAAAAAAAAAAAAAAAASECURED BY CORPORATE STOCK

Sec.A425.225.AAINVESTMENT IN FOREIGN SECURITIES

Sec.A425.226.AAINVESTMENT IN STOCK SUBJECT TO

AAAAAAAAAAAAAAAAAASSESSMENT PROHIBITED

Sec.A425.227.AACERTAIN INVESTMENT POWERS NOT A

AAAAAAAAAAAAAAAAARESTRICTION

Sec.A425.228.AAINVESTMENTS OF CEDING INSURER

Sec.A425.229.AAAUTHORIZED INVESTMENTS: REAL ESTATE FOR

AAAAAAAAAAAAAAAAAINSURER ’S OFFICES

Sec.A425.230.AAAUTHORIZED INVESTMENTS: OIL, GAS, AND

AAAAAAAAAAAAAAAAAMINERALS

Sec.A425.231.AAAUTHORIZED INVESTMENTS: REAL PROPERTY

AAAAAAAAAAAAAAAAAACQUIRED UNDER CERTAIN CIRCUMSTANCES

Sec.A425.232.AAAUTHORIZED INVESTMENTS: IMPROVED

AAAAAAAAAAAAAAAAAINCOME-PRODUCING REAL PROPERTY

CHAPTER 425. RESERVES AND INVESTMENTS FOR LIFE INSURANCE

COMPANIES AND RELATED ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A425.001.AASECURITIES IN AMOUNT OF RESERVES
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REQUIRED.AAThe commissioner, after determining the amount of the

reserves required on all of a life insurance company ’s policies in

force, shall ensure that the company has at least that amount in

securities of the class and character required by the law of this

state, after all debts and claims against the company and the

minimum capital required by Chapter 841 or 982, as applicable, have

been provided for. (V.T.I.C. Art.A3.32.)

Sec.A425.002.AACERTAIN INSURERS: DEPOSIT OF SECURITIES,

MONEY, OR PROPERTY IN AMOUNT OF LEGAL RESERVES. (a) Except as

provided by Subsection (b), a life insurance company incorporated

under the laws of this state may deposit with the department, for

the common benefit of all the holders of the company’s policies and

annuity contracts and in an amount equal to the legal reserve on all

the company’s outstanding policies and contracts in force,

securities of the character in which the law of this state permits

the company to invest, or against which the law of this state

permits the company to loan, the company ’s capital, surplus, or

reserves.

(b)AAA life insurance company may not make a new deposit of

securities after August 28, 1961, except to the extent expressly

required by Section 425.003.

(c)AAFor purposes of this section, securities may be

physically delivered to the department without being accompanied by

a written transfer of a lien securing the securities. A life

insurance company may deposit registered or unregistered United

States government securities under this section.

(d)AAA life insurance company may deposit lawful money of the
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United States instead of all or part of the securities described by

Subsection (a). A company may, for the purposes of the deposit

described by Subsection (a), convey to the department in trust the

real property in which any part of the company’s reserve is lawfully

invested. If the company conveys the property, the department

shall hold the title to the property in trust until the company

deposits with the department securities to take the place of the

property, at which time the department shall reconvey the property

to the company.

(e)AAThe department may have any securities or real property

appraised and valued before the securities or real property may be

deposited with or conveyed to the department under this section.

The life insurance company shall pay the reasonable expense of the

appraisal or valuation.

(f)AAFor purposes of state, county, and municipal taxation,

the situs of the deposited securities is the municipality and

county in which the life insurance company’s charter requires the

principal business office of the company making the deposit to be

located. (V.T.I.C. Art.A3.16, Secs. 1 (part), 2, 3.)

Sec.A425.003.AACERTAIN INSURERS: REQUIRED DEPOSITS OF

SECURITIES; ADDITIONAL DEPOSITS AND WITHDRAWALS. (a) A life

insurance company that, before August 28, 1961, issued or assumed

the obligations of policies or annuity contracts that were

registered as provided by Article 3.18, as that article existed

before August 28, 1961, shall have on deposit with the department

securities of the character described by Section 425.002 in an

amount equal to or greater than the aggregate net value of the
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company’s outstanding registered policies and annuity contracts in

force.

(b)AATo comply with Subsection (a), a life insurance company

shall periodically make additional deposits of securities in

amounts of not less than $5,000. A company whose deposits exceed

the aggregate net value of the company’s outstanding registered

policies and annuity contracts in force may periodically withdraw

the excess in amounts of not less than $5,000. A company may at any

time withdraw any of the company’s deposited securities by

depositing in their place securities of equal value to the

securities replaced and of a character authorized by this chapter.

(c)AAA life insurance company may at any time collect the

interest, rents, and other income from the company ’s securities on

deposit.

(d)AAThe net value of each policy or annuity contract subject

to this section is the policy ’s or contract ’s value according to the

standard prescribed by state law when the first premium on the

policy or contract is paid, minus the amount of any liens the life

insurance company has against the policy or contract not to exceed

the policy’s or contract’s value.

(e)AAThe department shall hold a life insurance company ’s

securities on deposit with the department under this section in

trust for the benefit of all holders of the company ’s outstanding

policies and annuity contracts that were registered as provided by

Article 3.18, as that article existed before August 28, 1961.

(f)AAA life insurance company that has outstanding

registered policies or annuity contracts in force may not reinsure
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all or any part of that outstanding business, other than in a

company authorized to engage in business in this state. (V.T.I.C.

Art.A3.16, Sec. 1 (part); Art.A3.17.)

Sec.A425.004.AARECORDS OF SECURITIES DEPOSITED WITH

DEPARTMENT; REPORT OF VALUE.AAEach life insurance company that is

required by Section 425.003 to have securities on deposit with the

department shall:

(1)AAkeep records of:

(A)AAall of the company ’s outstanding registered

policies and annuity contracts in force; and

(B)AAthe net value of those policies and

contracts; and

(2)AAnot later than the 15th day after the last day of

each calendar month, file with the department a report stating

whether the value of the company ’s securities on deposit is equal to

or greater than the aggregate net value of the company ’s registered

policies and annuity contracts outstanding and in force at the end

of the preceding calendar month. (V.T.I.C. Art.A3.18, Secs. 2, 3.)

Sec.A425.005.AADEPARTMENT DUTIES REGARDING DEPOSITED

SECURITIES; INSURANCE COMPANY ACCESS. (a) The department shall

keep securities deposited by a life insurance company under

Sections 425.002 and 425.003 in a secure safe-deposit, fireproof

box or vault in the municipality of, or a municipality near the

location of, the company’s home office.

(b)AAThe life insurance company’s officers may, in

accordance with reasonable rules adopted by the commissioner, have

access to the securities to detach interest coupons, credit
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payment, and exchange securities as provided by Section 425.003.

(V.T.I.C. Art.A3.18, Sec. 4.)

Sec.A425.006.AAADDITIONAL RESERVES REQUIRED: SUBSTANDARD OR

EXTRA HAZARDOUS POLICIES. (a) If a life insurance company engaged

in business under the laws of this state has written or assumed

risks that are substandard or extra hazardous and has charged more

for the policies under which those risks are written or assumed than

the company’s published premium rates, the commissioner shall, in

valuing those policies, compute and charge extra reserves on the

policies as necessary because of the extra hazard assumed and the

extra premium charged.

(b)AAIf the commissioner determines, after notice and

hearing, that a particular risk or class of risks is substandard or

extra hazardous, a life insurance company may not, after the

determination is made, write or assume the particular risk or class

of risks unless the company charges an extra premium as necessary

because of the extra hazard assumed. (V.T.I.C. Art.A3.29.)

Sec.A425.007.AASUBSCRIPTION TO OR UNDERWRITING PURCHASE OR

SALE OF SECURITIES OR PROPERTY PROHIBITED; CONTROL OF DISPOSITION

OF PROPERTY. (a) A life insurance company organized under the laws

of this state may not:

(1)AAsubscribe to, or participate in, any underwriting

of the purchase or sale of securities or property;

(2)AAenter into a transaction described by Subdivision

(1) for a purpose described by Subdivision (1);

(3)AAsell on account of the company jointly with any

other person, firm, or corporation; or

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

137



(4)AAenter into any agreement to withhold from sale any

of the company’s property.

(b)AAThe disposition of the life insurance company’s

property must be at all times within the control of the company ’s

board of directors. (V.T.I.C. Art.A3.39a.)

Sec.A425.008.AAAUTHORIZED INVESTMENTS FOR FOREIGN

COMPANIES. A foreign company shall invest the company ’s assets in:

(1)AAsecurities or property of the same classes in

which the law of this state permits a domestic insurance company to

invest; or

(2)AAsecurities permitted by other law of this state

and approved by the commissioner as being of substantially the same

grade as securities or property in which a domestic insurance

company is permitted to invest. (V.T.I.C. Art.A3.41.)

Sec.A425.009.AASTUDENT LOANS. A foreign or domestic life

insurance company may make loans to a student enrolled in an

institution of higher education if the principal amount of the loan

is insured by:

(1)AAthe federal government under the Higher Education

Act of 1965 (Pub. L. No. 89-329), as amended; or

(2)AAthe Texas Guaranteed Student Loan Corporation

under Chapter 57, Education Code. (V.T.I.C. Art.A3.41a.)

[Sections 425.010-425.050 reserved for expansion]

SUBCHAPTER B. STANDARD VALUATION LAW

Sec.A425.051.AASHORT TITLE. This subchapter may be cited as

the Standard Valuation Law. (V.T.I.C. Art.A3.28, Sec. 1.)

Sec.A425.052.AADEFINITIONS. (a) In this subchapter,
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"reserves" means reserve liabilities.

(b)AAAs used in this subchapter:

(1)AAan "issue year basis" of valuation means a

valuation basis under which the interest rate used to determine the

minimum valuation standard for the entire duration of the annuity

or guaranteed interest contract is the calendar year valuation

interest rate for the year of issue or year of purchase of the

annuity or guaranteed interest contract; and

(2)AAa "change in fund basis" of valuation means a

valuation basis under which the interest rate used to determine the

minimum valuation standard applicable to each change in the fund

held under the annuity or guaranteed interest contract is the

calendar year valuation interest rate for the year of the change in

the fund. (V.T.I.C. Art. 3.28, Secs. 2 (part), 5(c) (part).)

Sec.A425.053.AAANNUAL VALUATION OF RESERVES. (a) The

department shall annually value or have valued the reserves for all

outstanding life insurance policies and annuity and pure endowment

contracts of each life insurance company engaged in business in

this state. The department may certify the amount of those

reserves, specifying the mortality table or tables, rate or rates

of interest, and methods, including the net level premium method or

another method, used in computing those reserves.

(b)AAIn computing reserves under Subsection (a), the

department may use group methods and approximate averages for

fractions of a year or otherwise.

(c)AAInstead of valuing the reserves as required by

Subsection (a) for a foreign or alien company, the department may
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accept any valuation made by or for the insurance supervisory

official of another state or jurisdiction if:

(1)AAthe valuation complies with the minimum standard

provided by this subchapter; and

(2)AAthe official accepts as sufficient and valid for

all legal purposes a certificate of valuation made by the

department that states the valuation was made in a specified manner

according to which the aggregate reserves would be at least as large

as they would be if computed in the manner prescribed by the law of

that state or jurisdiction. (V.T.I.C. Art.A3.28, Sec. 2 (part).)

Sec.A425.054.AAACTUARIAL OPINION REQUIRED. (a) For

purposes of this section, "qualified actuary" means:

(1)AAa qualified actuary, as that term is defined by

Section 802.002; or

(2)AAa person who, before September 1, 1993, satisfied

the requirements of the former State Board of Insurance to submit an

opinion under former Section 2A(a)(1), Article 3.28.

(b)AAIn conjunction with the annual statement and in addition

to other information required by this subchapter, each life

insurance company engaged in business in this state shall annually

submit to the department the opinion of a qualified actuary as to

whether the reserves and related actuarial items held in support of

the policies and contracts specified by commissioner rule:

(1)AAare computed appropriately;

(2)AAare based on assumptions that satisfy contractual

provisions;

(3)AAare consistent with prior reported amounts; and
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(4)AAcomply with applicable laws of this state.

(c)AAThe commissioner by rule shall specify the requirements

of an actuarial opinion under Subsection (b), including any matters

considered necessary to the opinion ’s scope.

(d)AAThe opinion required by this section must:

(1)AAapply to all of the life insurance company’s

business in force, including individual and group health insurance

plans; and

(2)AAbe in the form and contain the substance specified

by commissioner rule and be acceptable to the commissioner.

(e)AAThe commissioner may accept as an opinion required to be

submitted under Subsection (b) by a foreign or alien company the

opinion filed by that company with the insurance supervisory

official of another state if the commissioner determines that the

opinion filed in the other state reasonably meets the requirements

applicable to a company domiciled in this state.

(f)AAExcept as exempted by or as otherwise provided by

commissioner rule, a life insurance company shall include in the

opinion required by Subsection (b) an opinion that states whether

the reserves and related actuarial items held in support of the

policies and contracts specified by commissioner rule adequately

provide for the company’s obligations under the policies and

contracts, including the benefits under and expenses associated

with the policies and contracts.

(g)AAIn making the opinion under Subsection (f), the reserves

and related actuarial items are considered in light of the assets

held by the life insurance company with respect to the reserves and
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related actuarial items, including:

(1)AAthe investment earnings on the assets; and

(2)AAthe considerations anticipated to be received and

retained under the policies and contracts.

(h)AAThe person who certifies the opinion required by

Subsection (b) must make the opinion required by Subsection (f).

(i)AARules adopted under this section may exempt life

insurance companies that would be exempt from the requirements of

this section under the most recently adopted regulation by the

National Association of Insurance Commissioners entitled "Model

Actuarial Opinion and Memorandum Regulation," or a successor to

that regulation, if the commissioner considers the exemption

appropriate. (V.T.I.C. Art.A3.28, Secs. 2A(a)(1), (2), (3), (b).)

Sec.A425.055.AASUPPORTING MEMORANDUM FOR ACTUARIAL OPINION.

(a) A memorandum that, in form and substance, complies with the

commissioner’s rules shall be prepared to support each actuarial

opinion required by Section 425.054.

(b)AAThe commissioner may engage an actuary or other

financial specialist as defined by commissioner rule if:

(1)AAa life insurance company does not provide a

supporting memorandum at the request of the commissioner in the

time specified by rule; or

(2)AAthe company provides a supporting memorandum, but

the commissioner determines that the supporting memorandum does not

meet the standards prescribed by rule or is otherwise unacceptable

to the commissioner.

(c)AAThe actuary or other financial specialist under
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Subsection (b) shall:

(1)AAreview the actuarial opinion and the basis for the

opinion; and

(2)AAprepare the supporting memorandum.

(d)AAA life insurance company is responsible for the expense

of the actuary or other financial specialist under Subsection (b).

(V.T.I.C. Art.A3.28, Secs. 2A(a)(6), (7).)

Sec.A425.056.AALIMITATION ON LIABILITY FOR ACTUARIAL

OPINION. (a) Except in cases of fraud or wilful misconduct or as

provided by Subsection (b), a person who certifies an opinion under

Section 425.054 is not liable for damages to a person, other than

the life insurance company covered by the opinion, for an act,

error, omission, decision, or other conduct with respect to the

person’s opinion.

(b)AASubsection (a) does not apply to an administrative

penalty imposed under Chapter 84. (V.T.I.C. Art.A3.28, Sec.

2A(a)(4).)

Sec.A425.057.AADISCIPLINARY ACTION: COMPANY OR PERSON

CERTIFYING OPINION. A company or person that certifies an opinion

under Section 425.054 and that violates Section 425.054 or 425.055

or rules adopted under those sections is subject to disciplinary

action under Chapter 82. (V.T.I.C. Art.A3.28, Sec. 2A(a)(5).)

Sec.A425.058.AAVALUATION OF POLICY OR CONTRACT: GENERAL

RULE. (a) Except as otherwise provided by Section 425.059,

425.060, 425.061, 425.062, or 425.063, the minimum standard for the

valuation of an outstanding life insurance policy or annuity or

pure endowment contract issued by a life insurance company on or
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after the date on which Chapter 1105 applies to policies issued by

the company, as determined under Section 1105.002(a) or (b), is the

commissioners reserve valuation method described by Sections

425.064, 425.065, and 425.068, computed using the table prescribed

by this section and with interest at 3-1/2 percent or at the

following rate, if applicable:

(1)AAin the case of a policy or contract issued on or

after June 14, 1973, and before August 29, 1977, other than an

annuity or pure endowment contract, four percent;

(2)AAin the case of a single premium life insurance

policy issued on or after August 29, 1977, 5-1/2 percent; or

(3)AAin the case of a life insurance policy issued on or

after August 29, 1977, other than a single premium life insurance

policy, 4-1/2 percent.

(b)AAExcept as provided by Subsection (c), for an ordinary

life insurance policy issued on the standard basis, excluding any

disability or accidental death benefits in the policy, the

applicable table is the Commissioners 1941 Standard Ordinary

Mortality Table, if the policy was issued before the date on which

Section 1105.152 would apply to the policy, as determined under

Section 1105.152(a) or (b), or the Commissioners 1958 Standard

Ordinary Mortality Table, if Section 1105.152 applies to the

policy. For a policy that is issued to insure a female risk:

(1)AAa modified net premium or present value for a

policy issued before August 29, 1977, may be computed according to

an age not more than three years younger than the insured’s actual

age; and
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(2)AAa modified net premium or present value for a

policy issued on or after August 29, 1977, may be computed according

to an age not more than six years younger than the insured ’s actual

age.

(c)AAFor an ordinary life insurance policy issued on the

standard basis, excluding any disability or accidental death

benefits in the policy, and to which Subchapter B, Chapter 1105,

applies, the applicable table is:

(1)AAthe Commissioners 1980 Standard Ordinary

Mortality Table;

(2)AAat the insurer’s option for one or more specified

life insurance plans, the Commissioners 1980 Standard Ordinary

Mortality Table with Ten-Year Select Mortality Factors; or

(3)AAany ordinary mortality table adopted after 1980 by

the National Association of Insurance Commissioners that is

approved by commissioner rule for use in determining the minimum

standard valuation for a policy to which this subdivision applies.

(d)AAFor an industrial life insurance policy issued on the

standard basis, excluding any disability or accidental death

benefits in the policy, the applicable table is:

(1)AAthe 1941 Standard Industrial Mortality Table, if

the policy was issued before the date on which Section 1105.153

would apply to the policy as determined under Section 1105.153(a)

or (b); or

(2)AAif Section 1105.153 applies to the policy:

(A)AAthe Commissioners 1961 Standard Industrial

Mortality Table; or
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(B)AAany industrial mortality table adopted after

1980 by the National Association of Insurance Commissioners that is

approved by commissioner rule for use in determining the minimum

standard of valuation for a policy to which this subdivision

applies.

(e)AAFor an individual annuity or pure endowment contract,

excluding any disability or accidental death benefits in the

policy, the applicable table is the 1937 Standard Annuity Mortality

Table, or at the insurer’s option, the Annuity Mortality Table for

1949, Ultimate, or a modification of either table that is approved

by the commissioner.

(f)AAFor a group annuity or pure endowment contract,

excluding any disability or accidental death benefits in the

policy, the applicable table is:

(1)AAthe Group Annuity Mortality Table for 1951;

(2)AAa modification of that table approved by the

commissioner; or

(3)AAat the insurance company’s option, a table or a

modification of a table prescribed for an individual annuity or

pure endowment contract by Subsection (e).

(g)AAFor total and permanent disability benefits in or

supplementary to an ordinary policy or contract, the applicable

tables are:

(1)AAfor a policy or contract issued on or after January

1, 1966:

(A)AAthe tables of Period 2 disablement rates and

the 1930 to 1950 termination rates of the 1952 Disability Study of
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the Society of Actuaries, with due regard to the type of benefit; or

(B)AAany table of disablement rates and

termination rates adopted after 1980 by the National Association of

Insurance Commissioners that are approved by commissioner rule for

use in determining the minimum standard of valuation for a policy to

which this subdivision applies;

(2)AAfor a policy or contract issued on or after January

1, 1961, and before January 1, 1966:

(A)AAa table described by Subdivision (1); or

(B)AAat the insurance company’s option, the Class

(3) Disability Table (1926); or

(3)AAfor a policy issued before January 1, 1961, the

Class (3) Disability Table (1926).

(h)AAA table described by Subsection (g) must, for an active

life, be combined with a mortality table permitted for computing

the reserves for a life insurance policy.

(i)AAFor accidental death benefits in or supplementary to a

policy, the applicable table is:

(1)AAfor a policy issued on or after January 1, 1966:

(A)AAthe 1959 Accidental Death Benefits Table; or

(B)AAany accidental death benefits table adopted

after 1980 by the National Association of Insurance Commissioners

that is approved by commissioner rule for use in determining the

minimum standard of valuation for a policy to which this

subdivision applies;

(2)AAfor a policy issued on or after January 1, 1961,

and before January 1, 1966:
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(A)AAa table described by Subdivision (1); or

(B)AAat the insurance company’s option, the

Inter-Company Double Indemnity Mortality Table; or

(3)AAfor a policy issued before January 1, 1961, the

Inter-Company Double Indemnity Mortality Table.

(j)AAA table described by Subsection (i) must be combined

with a mortality table permitted for computing the reserves for a

life insurance policy.

(k)AAFor group life insurance, life insurance issued on the

substandard basis and other special benefits, the applicable table

is a table approved by the commissioner.

(l)AANotwithstanding any other law, the minimum reserve

requirements applicable to a policy issued under Chapter 1153 are

met if, in the aggregate, the reserves are maintained at 100 percent

of the 1980 Commissioner’s Standard Ordinary Mortality Table, with

interest that does not exceed 5.5 percent. This subsection expires

September 1, 2013. (V.T.I.C. Art.A3.28, Secs. 3 (part), (a), (b),

(c), (d), (e), (f), (g), (h).)

Sec.A425.059.AAVALUATION OF CERTAIN ANNUITIES AND PURE

ENDOWMENT CONTRACTS. (a) This section applies to an individual

annuity or pure endowment contract issued on or after January 1,

1979, and an annuity or pure endowment purchased on or after January

1, 1979, under a group annuity or pure endowment contract. This

section also applies to an annuity or pure endowment contract

issued by an insurer after the date specified in a written notice:

(1)AAthat was filed with the State Board of Insurance

after June 14, 1973, but before January 1, 1979; and
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(2)AAunder which the insurance company filing the

notice elected to comply before January 1, 1979, with former

Section 4, Article 3.28, with respect to individual or group

annuities and pure endowment contracts as specified by the company

in the notice.

(b)AAExcept as provided by Section 425.060, 425.061,

425.062, or 425.063, the minimum standard for the valuation of an

individual or group annuity or pure endowment contract, excluding

any disability or accidental death benefits in the contract, is the

commissioners reserve valuation method described by Sections

425.064 and 425.065, computed using the table prescribed by this

section and with interest at the following interest rate, as

applicable:

(1)AAfor an individual annuity or pure endowment

contract issued before August 29, 1977, other than an individual

single premium immediate annuity contract, four percent;

(2)AAfor an individual single premium immediate annuity

contract issued before August 29, 1977, six percent;

(3)AAfor an individual annuity or pure endowment

contract issued on or after August 29, 1977, other than an

individual single premium immediate annuity contract or an

individual single premium deferred annuity or pure endowment

contract, 4-1/2 percent;

(4)AAfor an individual single premium immediate annuity

contract issued on or after August 29, 1977, 7-1/2 percent;

(5)AAfor an individual single premium deferred annuity

or pure endowment contract issued on or after August 29, 1977, 5-1/2
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percent;

(6)AAfor an annuity or pure endowment purchased before

August 29, 1977, under a group annuity or pure endowment contract,

six percent; or

(7)AAfor an annuity or pure endowment purchased on or

after August 29, 1977, under a group annuity or pure endowment

contract, 7-1/2 percent.

(c)AAFor an individual annuity or pure endowment contract

issued before August 29, 1977, the applicable table is:

(1)AAthe 1971 Individual Annuity Mortality Table; or

(2)AAa modification of that table approved by the

commissioner.

(d)AAFor an individual annuity or pure endowment contract

issued on or after August 29, 1977, including an individual single

premium immediate annuity contract, the applicable table is:

(1)AAthe 1971 Individual Annuity Mortality Table;

(2)AAan individual annuity mortality table adopted

after 1980 by the National Association of Insurance Commissioners

that is approved by the commissioner by rule for use in determining

the minimum standard of valuation for a specified type of contract

to which this subsection applies; or

(3)AAa modification of one of those tables approved by

the commissioner.

(e)AAFor an annuity or pure endowment purchased before August

29, 1977, under a group annuity or pure endowment contract, the

applicable table is:

(1)AAthe 1971 Group Annuity Mortality Table; or

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

150



(2)AAa modification of that table approved by the

commissioner.

(f)AAFor an annuity or pure endowment purchased on or after

August 29, 1977, under a group annuity or pure endowment contract,

the applicable table is:

(1)AAthe 1971 Group Annuity Mortality Table;

(2)AAa group annuity mortality table adopted after 1980

by the National Association of Insurance Commissioners that is

approved by the commissioner by rule for use in determining the

minimum standard of valuation for an annuity or pure endowment to

which this subsection applies; or

(3)AAa modification of one of those tables approved by

the commissioner. (V.T.I.C. Art.A3.28, Sec. 4.)

Sec.A425.060.AAAPPLICABILITY OF CALENDAR YEAR STATUTORY

VALUATION INTEREST RATES. The calendar year statutory valuation

interest rates as defined by Sections 425.061, 425.062, and 425.063

are the interest rates used in determining the minimum standard for

the valuation of:

(1)AAa life insurance policy to which Subchapter B,

Chapter 1105, applies;

(2)AAan individual annuity or pure endowment contract

issued on or after January 1, 1982;

(3)AAan annuity or pure endowment purchased on or after

January 1, 1982, under a group annuity or pure endowment contract;

or

(4)AAthe net increase, if any, in a calendar year after

January 1, 1982, in amounts held under a guaranteed interest
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contract. (V.T.I.C. Art.A3.28, Sec. 5(a).)

Sec.A425.061.AACOMPUTATION OF CALENDAR YEAR STATUTORY

VALUATION INTEREST RATE: GENERAL RULE. (a) For purposes of

Subsection (b):

(1)AAR1 is the lesser of R or .09;

(2)AAR2 is the greater of R or .09;

(3)AAR is the reference interest rate determined under

Section 425.063; and

(4)AAW is the weighting factor determined under Section

425.062.

(b)AAThe calendar year statutory valuation interest rate

("I") is determined as provided by this section, with the results

rounded to the nearest one-quarter of one percent:

(1)AAfor life insurance:

I = .03 + W(R1 - .03) + (W/2)(R2 - .09); and

(2)AAfor a single premium immediate annuity or annuity

benefits involving life contingencies arising from another annuity

with a cash settlement option or from a guaranteed interest

contract with a cash settlement option, or for an annuity or

guaranteed interest contract without a cash settlement option, or

for an annuity or guaranteed interest contract with a cash

settlement option that is valued on a change in fund basis:

I = .03 + W(R - .03).

(c)AAFor an annuity or guaranteed interest contract with a

cash settlement option that is valued on an issue year basis, other

than an annuity or contract described by Subsection (b)(2):

(1)AAthe formula prescribed by Subsection (b)(1)
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applies to an annuity or guaranteed interest contract with a

guarantee duration determined under Section 425.062(f) greater

than 10 years; and

(2)AAthe formula prescribed by Subsection (b)(2)

applies to an annuity or guaranteed interest contract with a

guarantee duration determined under Section 425.062(f) of 10 years

or less.

(d)AANotwithstanding Subsections (b) and (c), if the

calendar year statutory valuation interest rate for a life

insurance policy issued in a calendar year as determined under

Subsection (b) or (c), as applicable, would differ from the

corresponding actual rate for similar policies issued in the

preceding calendar year by less than one-half of one percent, the

calendar year statutory valuation interest rate for the policy is

the corresponding actual rate for the preceding calendar year. For

purposes of this subsection, the calendar year statutory valuation

interest rate for a life insurance policy issued in a calendar year

is determined for 1980 using the reference interest rate defined

for 1979, and is determined for each subsequent calendar year

regardless of whether Subchapter B, Chapter 1105, applies to the

policy. (V.T.I.C. Art.A3.28, Sec. 5(b).)

Sec.A425.062.AAWEIGHTING FACTORS. (a) This section

prescribes the weighting factors referred to in the formulas

prescribed by Section 425.061.

(b)AAThe weighting factor for a life insurance policy is

determined by the following table:

A Guarantee Duration (Years) Weighting Factor A
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A 10 or less .50 A

A More than 10, but not more than 20 .45 A

A More than 20 .35 A

(c)AAFor purposes of Subsection (b), the guarantee duration

is the maximum number of years the life insurance can remain in

force on a basis guaranteed in the policy or under options to

convert to life insurance plans with premium rates or nonforfeiture

values, or both, that are guaranteed in the original policy.

(d)AAThe weighting factor for a single premium immediate

annuity or for annuity benefits involving life contingencies

arising from another annuity with a cash settlement option or from a

guaranteed interest contract with a cash settlement option is .80.

(e)AAThe weighting factor for an annuity or a guaranteed

interest contract, other than an annuity or contract to which

Subsection (d) applies, is determined by the following tables:

(1)AAFor an annuity or guaranteed interest contract

that is valued on an issue year basis:

A Guarantee Duration (Years) Weighting Factor for Plan Type

A A A B C

A 5 or less: .80 .60 .50

A More than 5, but not more A A A

A than 10: .75 .60 .50

A More than 10, but not more A A A

A than 20: .65 .50 .45

A More than 20: .45 .35 .35

(2)AAFor an annuity or guaranteed interest contract

that is valued on a change in fund basis, the factors prescribed by
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Subdivision (1) increased by:

Plan Type

AAAAAABAAAAAC

.15AAA.25AAA.05

(3)AAFor an annuity or guaranteed interest contract

that is valued on an issue year basis that does not guarantee

interest on considerations received more than one year after issue

or purchase, other than an annuity or contract that does not have a

cash settlement option, or an annuity or guaranteed interest

contract that is valued on a change in fund basis that does not

guarantee interest rates on considerations received more than 12

months after the valuation date, the factors prescribed by

Subdivision (1) or determined under Subdivision (2), as

appropriate, increased by:

Plan Type

AAAAAABAAAAAC

.05AAA.05AAA.05

(f)AAFor purposes of Subsection (e):

(1)AAfor an annuity or guaranteed interest contract

with a cash settlement option, the guarantee duration is the number

of years for which the contract guarantees interest rates greater

than the calendar year statutory valuation interest rate for life

insurance policies with guarantee duration greater than 20 years;

and

(2)AAfor an annuity or guaranteed interest contract

without a cash settlement option, the guarantee duration is the

number of years from the issue or purchase date to the date annuity
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benefits are scheduled to begin.

(g)AAFor purposes of Subsection (e):

(1)AAa policy is a "Plan Type A" policy if:

(A)AAthe policyholder may withdraw funds at any

time, but only:

(i)AAwith an adjustment to reflect changes

in interest rates or asset values after the insurance company

receives the funds;

(ii)AAwithout an adjustment described by

Subparagraph (i), provided that the withdrawal is in installments

over five years or more; or

(iii)AAas an immediate life annuity; or

(B)AAthe policyholder is not permitted to withdraw

funds at any time;

(2)AAa policy is a "Plan Type B" policy if:

(A)AAbefore the expiration of the interest rate

guarantee:

(i)AAthe policyholder may withdraw funds,

but only:

(a)AAwith an adjustment to reflect

changes in interest rates or asset values after the insurance

company receives the funds; or

(b)AAwithout an adjustment described

by Subsubparagraph (a), provided that the withdrawal is in

installments over five years or more; or

(ii)AAthe policyholder is not permitted to

withdraw funds; and
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(B)AAon the expiration of the interest rate

guarantee, the policyholder may withdraw funds in a single sum or in

installments over less than five years, without an adjustment

described by Paragraph (A)(i); and

(3)AAa policy is a "Plan Type C" policy if the

policyholder may withdraw funds before the expiration of the

interest rate guarantee in a single sum or in installments over less

than five years:

(A)AAwithout an adjustment to reflect changes in

interest rates or asset values after the insurance company receives

the funds; or

(B)AAsubject only to a fixed surrender charge that

is a percentage of the fund stipulated in the contract.

(h)AAAn insurance company may elect to value an annuity or

guaranteed interest contract with a cash settlement option on an

issue year basis or on a change in fund basis. A company must value

an annuity or guaranteed interest contract without a cash

settlement option on an issue year basis. (V.T.I.C. Art.A3.28, Sec.

5(c) (part).)

Sec.A425.063.AAREFERENCE INTEREST RATE.AA(a)AAIn this

section, "Moody’s Corporate Bond Yield Average" means the Moody ’s

Corporate Bond Yield Average--Monthly Average Corporates, as

published by Moody’s Investors Service, Inc.

(b)AAExcept as provided by Subsection (g), the reference

interest rate for purposes of Section 425.061 is determined as

provided by Subsections (c)-(f).

(c)AAThe reference interest rate for a life insurance policy
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is the lesser of the average over a period of 36 months or the

average over a period of 12 months, ending on June 30 of the

calendar year preceding the year of issue, of the Moody ’s Corporate

Bond Yield Average.

(d)AAThe reference interest rate is the average over a period

of 12 months, ending on June 30 of the calendar year of issue or year

of purchase, of the Moody’s Corporate Bond Yield Average for:

(1)AAa single premium immediate annuity or annuity

benefits involving life contingencies arising from another annuity

with a cash settlement option or from a guaranteed interest

contract with a cash settlement option;

(2)AAan annuity or guaranteed interest contract with a

cash settlement option, other than an annuity or contract described

by Subdivision (1), that is valued on an issue year basis and has a

guarantee duration as determined under Section 425.062(f) of 10

years or less; or

(3)AAan annuity or guaranteed interest contract without

a cash settlement option.

(e)AAThe reference interest rate is the lesser of the average

over a period of 36 months or the average over a period of 12 months,

ending on June 30 of the calendar year of issue or purchase, of the

Moody’s Corporate Bond Yield Average for an annuity or guaranteed

interest contract with a cash settlement option, other than an

annuity or contract described by Subsection (d)(1), that is valued

on an issue year basis and has a guarantee duration as determined

under Section 425.062(f) greater than 10 years.

(f)AAThe reference interest rate is the average over a period
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of 12 months, ending on June 30 of the calendar year of the change in

the fund, of the Moody ’s Corporate Bond Yield Average, for an

annuity or guaranteed interest contract with a cash settlement

option, other than an annuity or contract described by Subsection

(d)(1), that is valued on a change in fund basis.

(g)AAAt least annually, the commissioner shall:

(1)AAdetermine whether the reference interest rates

prescribed by Subsections (c), (d), (e), and (f) continue to be a

reasonably accurate approximation of the average yield achieved

from purchases in the United States in publicly quoted markets of

investment grade fixed term and fixed interest corporate

obligations for the periods referenced in Subsection (c), (d), (e),

or (f), as applicable; and

(2)AAif the commissioner determines that a reference

interest rate prescribed by Subsection (c), (d), (e), or (f) is not

a reasonably accurate approximation of the average yield described

by Subdivision (1), adopt rules in the manner prescribed by

Chapters 2001 and 2002, Government Code, to prescribe an

alternative method of determining a reference interest rate, as

appropriate, that is a reasonably accurate approximation of that

average yield. (V.T.I.C. Art.A3.28, Secs. 5(d), (e).)

Sec.A425.064.AACOMMISSIONERS RESERVE VALUATION METHOD. (a)

Except as otherwise provided by Sections 425.065 and 425.068 and

subject to Subsection (b), for the life insurance and endowment

benefits of a policy that provides for a uniform amount of insurance

and that requires the payment of uniform premiums, the reserve

according to the commissioners reserve valuation method is the
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difference, if greater than zero, of the present value on the date

of valuation of those future guaranteed benefits, minus the present

value on that date of any future modified net premiums for a policy

described by this subsection. The modified net premiums for a

policy described by this subsection are a uniform percentage of the

respective contract premiums for those benefits, so that the

present value on the policy’s issue date of all the modified net

premiums is equal to the sum of:

(1)AAthe present value on that date of those benefits;

and

(2)AAthe difference, if greater than zero, between:

(A)AAa net level annual premium equal to the

present value on the policy’s issue date of the benefits provided

for after the first policy year, divided by the present value on the

policy’s issue date of an annuity of one per year, payable on the

first policy anniversary and on each subsequent policy anniversary

on which a premium becomes due; and

(B)AAa net one-year term premium for the benefits

provided for in the first policy year.

(b)AAA net level annual premium under Subsection (a)(2)(A)

may not exceed the net level annual premium on the 19-year premium

whole life plan for insurance of the same amount at an age that is

one year older than the age on the policy ’s issue date.

(c)AAThis subsection applies only to a life insurance policy

issued on or after January 1, 1985, for which the contract premium

for the first policy year exceeds the contract premium for the

second year, for which a comparable additional benefit is not
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provided in the first year for the excess premium, and that provides

an endowment benefit, a cash surrender value, or a combination of an

endowment benefit and cash surrender value, in an amount greater

than the excess premium. For purposes of this subsection, the

"assumed ending date" is the first policy anniversary on which the

sum of any endowment benefit and any cash surrender value available

on that date is greater than the excess premium. The reserve

according to the commissioners reserve valuation method for a

policy to which this subsection applies as of any policy

anniversary occurring on or before the assumed ending date is,

except as otherwise provided by Section 425.068, the greater of:

(1)AAthe reserve as of the policy anniversary computed

as prescribed by Subsection (a); or

(2)AAthe reserve as of the policy anniversary computed

as prescribed by Subsection (a) but with:

(A)AAthe value prescribed by Subsection (a)(2)(A)

reduced by 15 percent of the amount of the excess first-year

premium;

(B)AAeach present value of a benefit or premium

determined without reference to a premium or benefit provided under

the policy after the assumed ending date;

(C)AAthe policy assumed to mature on the assumed

ending date as an endowment; and

(D)AAthe cash surrender value provided on the

assumed ending date considered to be an endowment benefit.

(d)AAIn making the comparison required by Subsection (c), the

mortality tables and interest bases described by Sections 425.058,
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425.061, 425.062, and 425.063 must be used.

(e)AAReserves according to the commissioners reserve

valuation method for the following policies, contracts, and

benefits must be computed by a method consistent with the

principles of this section:

(1)AAa life insurance policy that provides for a

varying amount of insurance or that requires the payment of varying

premiums;

(2)AAa group annuity or pure endowment contract

purchased under a retirement or deferred compensation plan

established or maintained by an employer, including a partnership

or sole proprietorship, by an employee organization, or by both,

other than a plan providing individual retirement accounts or

individual retirement annuities under Section 408, Internal

Revenue Code of 1986, and that section ’s subsequent amendments;

(3)AAdisability or accidental death benefits in a

policy or contract; and

(4)AAall other benefits, other than life insurance and

endowment benefits in a life insurance policy or benefits provided

by any other annuity or pure endowment contract. (V.T.I.C.

Art.A3.28, Sec. 6.)

Sec.A425.065.AACOMMISSIONERS ANNUITY RESERVE VALUATION

METHOD.AA(a)AAThis section applies to an annuity or pure endowment

contract other than a group annuity or pure endowment contract

purchased under a retirement or deferred compensation plan

established or maintained by an employer, including a partnership

or sole proprietorship, by an employee organization, or by both,
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other than a plan providing individual retirement accounts or

individual retirement annuities under Section 408, Internal

Revenue Code of 1986, and that section ’s subsequent amendments.

(b)AAReserves according to the commissioners annuity reserve

method for benefits under an annuity or pure endowment contract,

excluding any disability or accidental death benefits in the

contract, are the greatest of the respective excesses of the

present values on the valuation date of the future guaranteed

benefits under the contract at the end of each respective contract

year, including guaranteed nonforfeiture benefits, minus the

present value on the valuation date of any future valuation

considerations derived from future gross considerations that are

required by the contract terms and that become payable before the

end of the respective contract year. The future guaranteed

benefits must be determined by using the mortality table, if any,

and the interest rate or rates specified in the contract for

determining guaranteed benefits. The valuation considerations are

the portions of the respective gross considerations applied under

the contract terms to determine nonforfeiture values. (V.T.I.C.

Art.A3.28, Sec. 7.)

Sec.A425.066.AAMINIMUM AGGREGATE RESERVES.AA(a)AAAn

insurance company’s aggregate reserves for all life insurance

policies, excluding disability or accidental death benefits,

issued by the company on or after the date on which Chapter 1105

applies to policies issued by the company, as determined under

Section 1105.002(a) or (b), may not be less than the aggregate

reserves computed in accordance with the methods prescribed by
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Sections 425.064, 425.065, 425.068, and 425.069 and the mortality

table or tables and interest rate or rates used in computing

nonforfeiture benefits for those policies.

(b)AAThe aggregate reserves of an insurance company to which

this section applies for all policies, contracts, and benefits may

not be less than the aggregate reserves determined to be necessary

to issue a favorable opinion under Section 425.054. (V.T.I.C.

Art.A3.28, Secs. 8, 8A.)

Sec.A425.067.AAOPTIONAL RESERVE COMPUTATIONS. (a) Reserves

for a policy or contract issued by a life insurance company before

the date on which Chapter 1105 would apply to the policy or

contract, as determined under Section 1105.002(a) or (b), may be

computed, at the company ’s option, according to any standard that

produces greater aggregate reserves for all those policies and

contracts than the minimum reserves required by the laws applicable

to those policies and contracts immediately before that date.

(b)AAReserves for any category, as established by the

commissioner, of policies, contracts, or benefits issued by a life

insurance company on or after the date on which Chapter 1105 applies

to policies, contracts, or benefits issued by the company, as

determined under Section 1105.002(a) or (b), may be computed, at

the company ’s option, according to any standard that produces

greater aggregate reserves for the category than the minimum

aggregate reserves computed according to the standard provided by

this subchapter, but the interest rate or rates used for those

policies and contracts, other than annuity and pure endowment

contracts, may not be higher than the corresponding interest rate
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or rates used in computing any nonforfeiture benefits provided in

those policies or contracts.

(c)AAAn insurance company that has adopted a standard of

valuation that produces greater minimum aggregate reserves than the

aggregate reserves computed according to the standard provided by

this subchapter may, with the commissioner ’s approval, adopt any

lower standard of valuation that produces aggregate reserves at

least equal to the minimum aggregate reserves computed according to

the standard provided by this subchapter.

(d)AAFor purposes of this section, the holding of additional

reserves previously determined to be necessary to issue a favorable

opinion under Section 425.054 may not be considered to be the

adoption of a higher standard of valuation. (V.T.I.C. Art.A3.28,

Secs. 9, 9A.)

Sec.A425.068.AARESERVE COMPUTATION: GROSS PREMIUM CHARGED

LESS THAN VALUATION NET PREMIUM. (a) If in a contract year the

gross premium charged by a life insurance company on a policy or

contract is less than the valuation net premium for the policy or

contract computed by the method used in computing the reserve on the

policy or contract but using the minimum valuation mortality

standards and interest rate, the minimum reserve required for the

policy or contract is the greater of:

(1)AAthe reserve computed according to the mortality

table, interest rate, and method actually used for the policy or

contract; or

(2)AAthe reserve computed by the method actually used

for the policy or contract but using the minimum valuation
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mortality standards and interest rate and replacing the valuation

net premium with the actual gross premium in each contract year for

which the valuation net premium exceeds the actual gross premium.

(b)AAThe minimum valuation mortality standards and interest

rate under Subsection (a) are the standards and rate provided by

Sections 425.058, 425.061, 425.062, and 425.063.

(c)AAThis subsection applies only to a life insurance policy

issued on or after January 1, 1985, for which the gross premium for

the first policy year exceeds the gross premium for the second

policy year, for which a comparable additional benefit is not

provided in the first year for the excess premium, and that provides

an endowment benefit, a cash surrender value, or a combination of an

endowment benefit and cash surrender value, in an amount greater

than the excess premium. For a policy to which this subsection

applies, Subsections (a) and (b) shall be applied as if the method

actually used in computing the reserve for the policy were the

method described in Section 425.064, ignoring Section 425.064(c).

The minimum reserve at each policy anniversary is the greater of:

(1)AAthe minimum reserve computed in accordance with

Section 425.064, including Section 425.064(c); or

(2)AAthe minimum reserve computed in accordance with

this section. (V.T.I.C. Art.A3.28, Sec. 10.)

Sec.A425.069.AARESERVE COMPUTATION: INDETERMINATE PREMIUM

PLANS AND CERTAIN OTHER PLANS. (a) For a life insurance plan that

provides for future premium determination, the amounts of which are

to be determined by the insurance company based on estimates of

future experience, or a life insurance plan or annuity for which the
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minimum reserves cannot be determined by the methods described by

Sections 425.064, 425.065, and 425.068, the reserves held must:

(1)AAbe appropriate in relation to the benefits and the

pattern of premiums for the plan; and

(2)AAbe computed by a method that is consistent with the

principles of this subchapter, as determined by commissioner rule.

(b)AANotwithstanding any other provision of state law, the

commissioner must affirmatively approve a policy, contract, or

certificate that provides life insurance under a plan described by

Subsection (a) before the policy, contract, or certificate may be

marketed, issued, delivered, or used in this state. (V.T.I.C.

Art.A3.28, Sec. 11.)

Sec.A425.070.AACOMPUTATION OF RESERVE FOR CERTAIN POLICIES

BY CALENDAR YEAR OF ISSUE.AA(a)AAThe reserve for a policy or

contract issued by a life insurance company before the date on which

Chapter 1105 would apply to the policy or contract, as determined

under Section 1105.002(a) or (b), must be computed in accordance

with the terms of the policy or contract and this section.

(b)AAFor a policy issued before January 1, 1910, the

computation must be based on the American Experience Table of

Mortality and 4-1/2 percent annual interest.

(c)AAFor a policy issued on or after January 1, 1910, and

before January 1, 1948, the computation must be based on:

(1)AAthe Actuaries or Combined Experience Table of

Mortality and four percent annual interest, if the interest rate

guaranteed in the policy is four percent annually or higher; or

(2)AA the American Experience Table of Mortality and
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the lower rate specified in the policy, if the policy was issued on

a reserve basis of an interest rate lower than four percent

annually.

(d)AAFor a policy issued on or after January 1, 1948, the

computation must be based on the mortality table and interest rate

specified in the policy, provided that:

(1)AAthe specified interest rate may not exceed 3-1/2

percent annually;

(2)AAthe specified table for a policy, other than an

industrial life insurance policy, is the American Experience Table

of Mortality, the American Men Ultimate Table of Mortality, the

Commissioners 1941 Standard Ordinary Mortality Table, or, for a

policy issued after December 31, 1959, the Commissioners 1958

Standard Ordinary Mortality Table; and

(3)AAthe specified table for an industrial life

insurance policy is the American Experience Table of Mortality, the

Standard Industrial Mortality Table, the Sub-Standard Industrial

Mortality Table, the 1941 Standard Industrial Mortality Table, or

the 1941 Sub-Standard Industrial Mortality Table, or, for a policy

issued after December 31, 1963, the Commissioners 1961 Standard

Industrial Mortality Table.

(e)AAFor a policy, other than an industrial life insurance

policy, issued after December 31, 1959, to insure a female risk, the

computation must be based on any mortality table and interest rate

permitted under Subsection (d) and specified in the policy but may,

at the insurance company ’s option, be based on an age not more than

three years younger than the insured’s actual age.
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(f)AAExcept as otherwise provided by Section 425.059 for

coverage purchased under a group annuity or pure endowment contract

to which that section applies, for a policy issued on a substandard

risk, an annuity contract, or a contract or policy for disability

benefits or accidental death benefits, the computation must be

based on the standards and methods adopted by the insurance company

and approved by the commissioner.

(g)AAFor a group insurance policy issued before May 15, 1947,

the computation must be based on the American Men Ultimate Table of

Mortality with interest at the rate of three percent or 3-1/2

percent annually as provided by the policy. The reserve value of a

group insurance policy issued on or after May 15, 1947, and before

January 1, 1961, must be computed on the basis of either the

American Men Ultimate Table of Mortality or the Commissioners 1941

Standard Ordinary Mortality Table with interest at a rate not to

exceed 3-1/2 percent annually as provided by the policy. For a

group insurance policy issued on or after January 1, 1961, the

computation must be based on an interest rate not to exceed 3-1/2

percent annually and the mortality table adopted by the insurance

company with the commissioner’s approval. (V.T.I.C. Art.A3.28,

Secs. 3 (part), 12.)

[Sections 425.071-425.100 reserved for expansion]

SUBCHAPTER C. AUTHORIZED INVESTMENTS AND TRANSACTIONS FOR CAPITAL

STOCK LIFE, HEALTH, AND ACCIDENT INSURERS

Sec.A425.101.AADEFINITIONS.AAIn this subchapter:

(1)AA"Assets" means the statutory accounting admitted

assets of an insurance company. The term includes lawful money of
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the United States, whether in the form of cash or demand deposits in

solvent banks, savings and loan associations, credit unions, and

branches of those entities, organized under the laws of the United

States or a state of the United States, if held in accordance with

the laws or regulations applicable to those entities. The term does

not include the company’s separate accounts that are subject to

Chapter 1152.

(2)AA"Securities valuation office" means the

Securities Valuation Office of the National Association of

Insurance Commissioners. (V.T.I.C. Art.A3.33, Sec. 7(a); New.)

Sec.A425.102.AAINAPPLICABILITY OF CERTAIN LAW. The

definition of "state" assigned by Section 311.005, Government Code,

does not apply to this subchapter. (New.)

Sec.A425.103.AAAPPLICABILITY OF SUBCHAPTER.AA(a)AAThis

subchapter and rules adopted to interpret and implement this

subchapter apply to all domestic insurance companies as defined in

Section 841.001 and to other insurance companies specifically made

subject to this subchapter, including a stipulated premium company

that elects under Section 884.311 to be governed by this

subchapter.

(b)AASubchapter D does not apply to an insurance company to

which this subchapter applies.

(c)AAThis subchapter does not limit or restrict investments

in or transactions with or within subsidiaries and affiliates made

under Chapter 823. (V.T.I.C. Art.A3.33, Sec. 1 (part).)

Sec.A425.104.AAPURPOSE.AAThe purpose of this subchapter is

to protect and further the interests of insureds, insurance
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companies, creditors, and the public by providing standards for

development and administration of plans for investment of insurance

companies’ assets. (V.T.I.C. Art.A3.33, Sec. 2.)

Sec.A425.105.AAWRITTEN INVESTMENT PLAN.AA(a)AAEach

insurance company’s board of directors or, if the company does not

have a board of directors, the corresponding authority designated

by the company’s charter, bylaws, or plan of operation, shall adopt

a written investment plan consistent with this subchapter.

(b)AAThe investment plan must:

(1)AAspecify the diversification of the insurance

company’s investments, so as to reduce the risk of large losses, by:

(A)AAbroad categories, such as bonds and real

property loans;

(B)AAkinds, such as government obligations,

obligations of business entities, mortgage-backed securities, and

real property loans on office, retail, industrial, or residential

properties;

(C)AAquality;

(D)AAmaturity;

(E)AAindustry; and

(F)AAgeographical areas, as to both domestic and

foreign investments;

(2)AAbalance safety of principal with yield and growth;

(3)AAseek a reasonable relationship of assets and

liabilities as to term and nature; and

(4)AAbe appropriate considering the capital and surplus

and the business conducted by the company.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

171



(c)AAAt least annually, the board of directors or

corresponding authority shall review the adequacy of the investment

plan and the implementation of the plan.

(d)AAAn insurance company shall maintain the company ’s

investment plan in the company’s principal office and provide the

plan to the commissioner or the commissioner ’s designee on request.

The commissioner or the commissioner ’s designee shall maintain the

plan as a privileged and confidential document. The plan is not

subject to public disclosure. (V.T.I.C. Art.A3.33, Secs. 3(a), (b)

(part).)

Sec.A425.106.AAINVESTMENT RECORDS; DEMONSTRATION OF

COMPLIANCE. An insurance company shall maintain investment records

covering each transaction. The company must be able to demonstrate

at all times that the company ’s investments are within the

limitations imposed by this subchapter. (V.T.I.C. Art.A3.33, Sec.

3(b) (part).)

Sec.A425.107.AACOMMUNITY INVESTMENT REPORT.AA(a)AAThe

department shall, after consulting with the insurance industry of

this state and the office of public insurance counsel, develop a

report of insurance industry community investments in this state.

(b)AAThe commissioner may request, and an insurance company

shall provide, information necessary to complete the report

required by this section.

(c)AAThe department shall provide the report required by this

section to the legislature not later than December 1 of each

even-numbered year. (V.T.I.C. Art.A3.33, Sec. 3A.)

Sec.A425.108.AAAUTHORIZED INVESTMENTS AND TRANSACTIONS IN
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GENERAL.AA(a) Subject to the limitations and restrictions imposed

by this subchapter, and, unless otherwise specified, based on the

insurance company’s capital, surplus, and admitted assets as

reported in the company’s most recently filed statutory financial

statement, the investments and transactions described by this

subchapter and Subchapter F, Chapter 823, are authorized

investments and transactions for a company subject to this

subchapter.

(b)AAAn insurance company may not make an investment or enter

into a transaction that is not authorized by this subchapter or

Subchapter F, Chapter 823. (V.T.I.C. Art.A3.33, Sec. 4 (part).)

Sec.A425.109.AAAUTHORIZED INVESTMENTS: GOVERNMENT

OBLIGATIONS. (a) An insurance company may invest in:

(1)AAa bond, evidence of indebtedness, or other

obligation of the United States;

(2)AAa bond, evidence of indebtedness, or other

obligation guaranteed as to principal and interest by the full

faith and credit of the United States;

(3)AAa bond, evidence of indebtedness, or other

obligation of an agency or instrumentality of the United States

government; and

(4)AAsubject to Subsections (b) and (c), a bond,

evidence of indebtedness, or other obligation of a governmental

unit in the United States, Canada, or any province or municipality

of Canada, or of an instrumentality of one of those governmental

units.

(b)AAAn insurance company may not invest in a bond, evidence
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of indebtedness, or other obligation under Subsection (a)(4) if the

governmental unit or instrumentality is in default in the payment

of principal of or interest on any of the governmental unit ’s or

instrumentality’s obligations.

(c)AAAn insurance company’s investments in the obligations

of a single governmental unit or instrumentality under Subsection

(a)(4) may not exceed 20 percent of the company ’s capital and

surplus. (V.T.I.C. Art.A3.33, Secs. 4(a), (b).)

Sec.A425.110.AAAUTHORIZED INVESTMENTS: OBLIGATIONS OF AND

OTHER INVESTMENTS IN BUSINESS ENTITIES. (a) In this section:

(1)AA"Business entity" includes a sole proprietorship,

corporation, association, general or limited partnership, limited

liability company, joint-stock company, joint venture, trust, or

other form of business organization, regardless of whether

organized for profit, that is organized under the laws of the United

States, another state, Canada, or any district, province, or

territory of Canada.

(2)AA"Counterparty exposure amount" has the meaning

assigned by Section 425.125.

(b)AASubject to this section, an insurance company may invest

in an obligation, including a bond or evidence of indebtedness, a

participation in a bond or evidence of indebtedness, or an

asset-backed security, that is issued, assumed, guaranteed, or

insured by a business entity.

(c)AAAn insurance company’s investments in the obligations

or counterparty exposure amounts of a single business entity rated

by the securities valuation office may not exceed 20 percent of the
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company’s statutory capital and surplus.

(d)AAAn insurance company may not invest in an obligation,

counterparty exposure amount, or preferred stock of a business

entity if, after making the investment:

(1)AAthe aggregate amount of those investments then

held by the company that are rated 3, 4, 5, or 6 by the securities

valuation office would exceed 20 percent of the company’s assets;

(2)AAthe aggregate amount of those investments then

held by the company that are rated 4, 5, or 6 by the securities

valuation office would exceed 10 percent of the company’s assets;

(3)AAthe aggregate amount of those investments then

held by the company that are rated 5 or 6 by the securities

valuation office would exceed three percent of the company ’s

assets; or

(4)AAthe aggregate amount of those investments then

held by the company that are rated 6 by the securities valuation

office would exceed one percent of the company’s assets.

(e)AAIf an insurance company attains or exceeds the limit of

a rating category referred to in Subsection (d), the company is not

precluded from acquiring investments in other rating categories

subject to the specific and multiple category limits applicable to

those investments.

(f)AANotwithstanding Subsections (c)-(e), an insurance

company may invest in an additional obligation of a business entity

in which the company holds one or more obligations if the investment

is made to protect an investment previously made in that business

entity. Obligations invested in under this subsection may not
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exceed one-half percent of the company ’s assets.

(g)AAThis section does not prohibit an insurance company from

investing in an obligation as a result of a restructuring of an

already held obligation or preferred stock that is rated 3, 4, 5, or

6 by the securities valuation office.

(h)AAAn insurance company shall include all counterparty

exposure amounts in determining compliance with the limitations of

this section. (V.T.I.C. Art.A3.33, Secs. 4(c), (u)(5).)

Sec.A425.111.AAAUTHORIZED INVESTMENTS: BONDS ISSUED,

ASSUMED, OR GUARANTEED IN INTERNATIONAL MARKET. (a) Subject to

this section, an insurance company may invest in bonds issued,

assumed, or guaranteed by:

(1)AAthe Inter-American Development Bank;

(2)AAthe International Bank for Reconstruction and

Development (the World Bank);

(3)AAthe Asian Development Bank;

(4)AAthe State of Israel;

(5)AAthe African Development Bank; and

(6)AAthe International Finance Corporation.

(b)AAAn insurance company ’s investments in the bonds of a

single entity under this section may not exceed 20 percent of the

company’s capital and surplus.

(c)AAThe aggregate of all investments made by an insurance

company under this section may not exceed 20 percent of the

company’s assets. (V.T.I.C. Art.A3.33, Sec. 4(d).)

Sec.A425.112.AAAUTHORIZED INVESTMENTS: POLICY LOANS. An

insurance company may invest in loans on the security of the
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company’s own policies in an amount that does not exceed the amount

of the reserve values of those policies. (V.T.I.C. Art.A3.33, Sec.

4(e).)

Sec.A425.113.AAAUTHORIZED INVESTMENTS: DEPOSITS IN CERTAIN

FINANCIAL INSTITUTIONS. (a) Subject to this section, an insurance

company may invest in any type of savings deposit, time deposit,

certificate of deposit, NOW account, or money market account in a

solvent bank, savings and loan association, or credit union that is

organized under the laws of the United States or a state, or in a

branch of one of those financial institutions.

(b)AAAn investment under this section must be made in

accordance with the laws or regulations applicable to the bank,

savings and loan association, or credit union.

(c)AAThe amount of an insurance company’s deposits in a

single bank, savings and loan association, or credit union may not

exceed the greater of:

(1)AA20 percent of the company’s capital and surplus;

(2)AAthe amount of federal or state deposit insurance

coverage that applies to the deposits; or

(3)AA10 percent of the amount of capital, surplus, and

undivided profits of the financial institution receiving the

deposits. (V.T.I.C. Art.A3.33, Sec. 4(f).)

Sec.A425.114.AAAUTHORIZED INVESTMENTS: INSURANCE COMPANY

INVESTMENT POOLS. (a) In this section, "affiliate" means, with

respect to a person, another person that, directly or indirectly

through one or more intermediaries, controls, is controlled by, or

is under common control with the person.
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(b)AASubject to Subsections (c)-(g), an insurance company

may acquire investments in an investment pool that invests only in:

(1)AAobligations that have a rating by the securities

valuation office of one or two, or an equivalent rating issued by a

nationally recognized statistical rating organization recognized

by the securities valuation office, or that are issued by an issuer

with outstanding obligations that have a securities valuation

office one or two rating or an equivalent rating described by this

subdivision, and that:

(A)AAhave a remaining maturity of 397 days or less

or a put that:

(i)AAentitles the holder to receive the

principal amount of the obligation; and

(ii)AAmay be exercised through maturity at

specified intervals not exceeding 397 days; or

(B)AAhave a remaining maturity of three years or

less and a floating interest rate that resets at least quarterly on

the basis of a current short-term index (federal funds, prime rate,

treasury bills, London InterBank Offered Rate, or commercial paper)

and is not subject to a maximum limit, if the obligations do not

have an interest rate that varies inversely to market interest rate

changes;

(2)AAsecurities lending, repurchase, and reverse

repurchase transactions that meet the requirements of Section

425.121 and any applicable department rules;

(3)AAmoney market funds as authorized by Section

425.123, except that a short-term investment pool may not acquire
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investments in a single business entity that exceed 10 percent of

the total assets of the pool; or

(4)AAinvestments that an insurance company may make

under this subchapter, if:

(A)AAthe company’s proportionate interest in the

amount invested in those investments does not exceed the limits of

this subchapter; and

(B)AAthe aggregate amount of the company ’s

investments in all investment pools under this subdivision does not

exceed 25 percent of the company’s assets.

(c)AAAn insurance company may not acquire an investment in an

investment pool under Subsection (b) if, after making the

investment, the aggregate amount of the company ’s investments in

all investment pools would exceed 35 percent of the company ’s

assets.

(d)AAFor an investment in an investment pool to be qualified

under this section, the pool may not:

(1)AAacquire securities issued, assumed, guaranteed,

or insured by an investing insurer or an affiliate of the investing

insurance company; or

(2)AAborrow or incur an indebtedness for borrowed

money, except for securities lending and reverse repurchase

transactions.

(e)AAFor an investment pool to be qualified under this

section:

(1)AAthe pool manager must:

(A)AAbe organized under the laws of the United
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States or a state and designated as the pool manager in a pooling

agreement; or

(B)AAbe:

(i)AAthe investing insurance company, an

affiliated insurance company, a business entity affiliated with the

investing company, a custodian bank, a business entity registered

under the Investment Advisers Act of 1940 (15 U.S.C. Section 80b-1

et seq.), as amended;

(ii)AAin the case of a reciprocal or

interinsurance exchange, the exchange’s attorney-in-fact; or

(iii)AAin the case of a United States branch

of an alien insurance company, the United States manager or an

affiliate or subsidiary of the United States manager;

(2)AAthe pool manager or an entity designated by the

pool manager of the type described by Subdivision (1)(B) must

maintain:

(A)AAdetailed accounting records showing:

(i)AAthe cash receipts and disbursements

reflecting each participant ’s proportionate investment in the

pool; and

(ii)AAa complete description of all the

pool’s underlying assets, including the amount, interest rate,

maturity date, if any, and other appropriate designations; and

(B)AAother records that, on a daily basis, allow a

third party to verify each participant ’s investments in the pool;

and

(3)AAthe assets of the pool must be held in one or more
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accounts, in the name or on behalf of the pool, at the principal

office of the pool manager or under a custody agreement or trust

agreement with a custodian bank, provided that the agreement:

(A)AAstates and recognizes the claims and rights

of each participant;

(B)AAacknowledges that the pool ’s underlying

assets are held solely for the benefit of each participant in

proportion to the aggregate amount of the participant ’s investments

in the pool; and

(C)AAcontains an agreement that the pool’s

underlying assets may not be commingled with the general assets of

the custodian bank or any other person.

(f)AAThe pooling agreement for each investment pool must be

in writing and must provide that:

(1)AA100 percent of the interests in the pool must be

held at all times by the insurance company, the company ’s

subsidiaries or affiliates, or, in the case of a United States

branch of an alien insurance company, the affiliates or

subsidiaries of the United States manager, and any unaffiliated

insurance company;

(2)AAthe pool’s underlying assets may not be commingled

with the general assets of the pool manager or any other person;

(3)AAin proportion to the aggregate amount of each pool

participant’s interest in the pool:

(A)AAeach participant owns an undivided interest

in the pool’s underlying assets; and

(B)AAthe pool’s underlying assets are held solely
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for the benefit of each participant;

(4)AAa participant, or, in the event of the

participant’s insolvency, bankruptcy, or receivership, the

participant’s trustee, receiver, conservator, or other successor

in interest, may withdraw all or part of the participant’s

investment from the pool under the terms of the pooling agreement;

(5)AAa withdrawal may be made on demand without penalty

or other assessment on any business day, and settlement of funds

must occur within a reasonable and customary period after the

withdrawal, except that:

(A)AAin the case of publicly traded securities,

the settlement period may not exceed five business days; and

(B)AAin the case of securities and investments

other than publicly traded securities, the settlement period may

not exceed 10 business days;

(6)AAthe amount of a distribution under Subdivision (5)

must be computed after subtracting all the pool ’s applicable fees

and expenses;

(7)AAthe pool manager shall distribute to a

participant, at the manager’s discretion:

(A)AAin cash, an amount that represents the fair

market value of the participant ’s pro rata share of each of the

pool’s underlying assets;

(B)AAin kind, an amount that represents a pro rata

share of each underlying asset; or

(C)AAin a combination of cash and in-kind

distributions, an amount that represents a pro rata share in each
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underlying asset; and

(8)AAthe pool manager shall make the records of the pool

available for inspection by the commissioner.

(g)AAAn investment in an investment pool is not considered to

be an affiliate transaction under Subchapter C, Chapter 823, but

each pooling agreement is subject to the standards of Section

823.101 and the reporting requirements of Section 823.052.

(V.T.I.C. Art.A3.33, Sec. 4(g).)

Sec.A425.115.AAAUTHORIZED INVESTMENTS: EQUITY INTERESTS.

(a) In this section, "business entity" means a real estate

investment trust, corporation, limited liability company,

association, limited partnership, joint venture, mutual fund,

trust, joint tenancy, or other similar form of business

organization, regardless of whether organized for profit.

(b)AASubject to this section, an insurance company may invest

in an equity interest, including common stock, an equity investment

in an investment company other than a money market fund described by

Section 425.123, a real estate investment trust, a limited

partnership interest, a warrant, another right to acquire an equity

interest that is created by the person that owns or would issue the

equity in which the interest is acquired, and an equity interest in

a business entity that is organized under the laws of the United

States, a state of the United States, Canada, or a province or

territory of Canada.

(c)AAIf a market value from a generally recognized source is

not available for an equity interest, the business entity or other

investment in which the interest is acquired must be subject to:
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(1)AAan annual audit by an independent certified public

accountant; or

(2)AAanother method of valuation acceptable to the

commissioner.

(d)AAAn insurance company may not invest in a partnership as

a general partner except through an investment subsidiary.

(e)AAAn insurance company’s investments under this section

in a single business entity, other than a money market fund

described by Section 425.123, may not exceed 15 percent of the

company’s capital and surplus.

(f)AAThe aggregate amount of an insurance company ’s

investments under this section may not exceed 25 percent of the

company’s assets. (V.T.I.C. Art.A3.33, Sec. 4(h).)

Sec.A425.116.AAAUTHORIZED INVESTMENTS: PREFERRED STOCK.

(a) Subject to this section, an insurance company may invest in

preferred stock of a business entity, as defined by Section

425.110.

(b)AAAn insurance company may invest in preferred stock only

if:

(1)AAthe stock is rated by the securities valuation

office; and

(2)AAthe sum of the company’s aggregate investment in

preferred stock rated 3, 4, 5, or 6 and the company ’s investments

under Section 425.110(d) does not exceed the limitations specified

by Section 425.110(d).

(c)AAAn insurance company’s investments in the preferred

stock of a single business entity may not exceed 20 percent of the
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company’s capital and surplus.

(d)AAThe aggregate amount of an insurance company ’s

investments in preferred stock as toAwhich there is not a sinking

fund for the redemption and retirement of the stock that meets the

standards established by the National Association of Insurance

Commissioners may not exceed 10 percent of the company’s assets.

(e)AAThe aggregate amount of an insurance company ’s

investments under this section may not exceed 40 percent of the

company’s assets. (V.T.I.C. Art.A3.33, Sec. 4(i).)

Sec.A425.117.AAAUTHORIZED INVESTMENTS: COLLATERAL LOANS.

(a) Subject to this section, an insurance company may invest in a

collateral loan secured by:

(1)AAa first lien on an asset; or

(2)AAa valid and perfected first security interest in

an asset.

(b)AAThe amount of a loan invested in under this section may

not exceed 80 percent of the value of the collateral asset at any

time during the duration of the loan.

(c)AAThe asset used as collateral for a loan under this

section must be an asset, other than real property described by

Section 425.119, in which the insurance company is authorized by

this subchapter to directly invest. (V.T.I.C. Art.A3.33, Sec.

4(j).)

Sec.A425.118.AAAUTHORIZED INVESTMENTS: OBLIGATIONS SECURED

BY REAL PROPERTY LOANS. (a) Subject to this section, an insurance

company may invest in a note, an evidence of indebtedness, or a

participation in a note or evidence of indebtedness that is secured
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by a valid first lien on real property or a leasehold estate in real

property located in the United States.

(b)AAThe amount of an obligation secured by a first lien on

real property or a leasehold estate in real property may exceed 90

percent of the value of the real property or leasehold estate only

if:

(1)AAthe amount does not exceed 100 percent of the value

of the real property or leasehold estate and the insurance company

or one or more wholly owned subsidiaries of the company owns, in the

aggregate, a 10 percent or greater equity interest in the real

property or leasehold estate;

(2)AAthe amount does not exceed 95 percent of the value

of the real property or leasehold estate and:

(A)AAthe property contains only a dwelling

designed exclusively for occupancy by not more than four families

for residential purposes; and

(B)AAthe portion of the unpaid balance of the

obligation that exceeds 90 percent of the value of the property or

leasehold estate is guaranteed or insured by a mortgage guaranty

insurer authorized to engage in business in this state; or

(3)AAthe amount exceeds 90 percent of the value of the

real property or leasehold estate only to the extent the obligation

is insured or guaranteed by:

(A)AAthe United States;

(B)AAthe Federal Housing Administration under the

National Housing Act (12 U.S.C. Section 1701 et seq.), as amended;

or

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

186



(C)AAthis state.

(c)AAThe term of an obligation secured by a first lien on a

leasehold estate in real property may not, as of the date the

obligation is acquired, exceed a period equal to four-fifths of the

unexpired term of the leasehold estate, and the obligation must

fully amortize during that period. The term of the leasehold estate

may not expire sooner than the 10th anniversary of the expiration

date of the term of the obligation.

(d)AAAn obligation secured by a first lien on a leasehold

estate in real property must be payable in one or more installments

of an amount or amounts sufficient to ensure that, at any time after

the expiration of two-thirds of the original term of the

obligation, the principal balance on the obligation is not greater

than the principal balance would have been if the obligation had

been amortized over the original term of the obligation in equal

monthly, quarterly, semiannual, or annual payments of principal and

interest.

(e)AAIf any part of the value of buildings is to be included

in the value of real property or a leasehold estate in real property

to secure an obligation under this section:

(1)AAthe buildings must be covered by adequate property

insurance, including fire and extended coverage insurance, issued

by:

(A)AAan insurer authorized to engage in business

in this state; or

(B)AAan insurer recognized as acceptable to issue

that coverage by the insurance regulatory official of the state in
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which the real property is located;

(2)AAthe amount of insurance provided by one or more

policies may not be less than the lesser of:

(A)AAthe unpaid balance of the obligation; or

(B)AAthe insurable value of the buildings; and

(3)AAthe loss clause under each policy must be payable

to the insurance company as the company’s interest may appear.

(f)AATo the extent that a note, evidence of indebtedness, or

participation in a note or evidence of indebtedness under this

section represents an equity interest in the underlying real

property:

(1)AAthe value of that equity interest must be

determined at the time the note, evidence of indebtedness, or

participation is executed; and

(2)AAthe portion of the obligation that represents an

equity interest in the property must be designated as an investment

subject to Section 425.119(c).

(g)AAAn insurance company’s investment in a single

obligation under this section may not exceed 25 percent of the

company’s capital and surplus.

(h)AAAn insurance company may purchase a first lien on real

property after the origination of the lien if:

(1)AAthe first lien is insured by a mortgagee ’s title

policy issued to the original mortgagee that contains a provision

that inures the policy to the use and benefit of the owners of the

evidence of indebtedness indicated in the policy and to any

subsequent owners of that evidence of indebtedness; and
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(2)AAthe company maintains evidence of an assignment or

other transfer of the first lien on real property to the company.

(i)AAFor purposes of Subsection (h)(2), an assignment or

other transfer to the insurance company that is duly recorded in the

county in which the real property is located is presumed to create

legal ownership of the first lien by the company. (V.T.I.C.

Art.A3.33, Sec. 4(k).)

Sec.A425.119.AAAUTHORIZED INVESTMENTS: REAL PROPERTY. (a)

Subject to this section, an insurance company may invest in a real

property fee simple or leasehold estate located in the United

States.

(b)AAAn insurance company may invest in home and branch

office real property or a participation in home or branch office

real property. At least 30 percent of the available space in a

building used as a home or branch office must be occupied for the

business purposes of the company and the company ’s affiliates. A

company’s aggregate investment in home and branch office real

property may not exceed 20 percent of the company ’s assets.

(c)AAAn insurance company may invest in real property other

than home and branch office real property or participations in home

and branch office real property. A company ’s investment under this

subsection in a single piece of property or in an interest in a

single piece of property, including improvements, fixtures, and

equipment relating to the property, may not exceed five percent of

the company’s assets.

(d)AAInvestment real property held under Subsection (b) or

(c) must be materially enhanced in value by:
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(1)AAthe construction of durable, permanent-type

buildings and other improvements that cost an amount at least equal

to the cost of the real property, excluding buildings and

improvements at the time the real property is acquired; or

(2)AAthe construction, commenced before the second

anniversary of the date the real property is acquired, of buildings

and improvements described by Subdivision (1).

(e)AAThe admissible asset value of each investment in real

property under Subsection (b) or (c) is subject to review and

approval by the commissioner. The commissioner may, at the time the

investment is made or any time the insurance company is being

examined, have the investment appraised by an appraiser appointed

by the commissioner. The company shall pay the reasonable expense

of the appraisal. The expense of the appraisal is considered to be

a part of the expense of examination of the company unless the

company applies for the appraisal to be made. A company may not

increase the valuation of real property described by Subsection (b)

or (c) unless:

(1)AAthe company applies for the increase in valuation;

and

(2)AAthe commissioner approves the increase.

(f)AAExcept as provided by Subsection (g), an insurance

company may not own, develop, or hold an equity interest in any

residential property or subdivision, single or multiunit family

dwelling property, or undeveloped real property to subdivide for or

develop residential or single or multiunit family dwellings.

(g)AAAn insurance company may invest in other real property
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acquired:

(1)AAin good faith to secure a loan previously

contracted for, or for money due;

(2)AAin satisfaction of a debt previously contracted

for in the course of the company’s dealings; or

(3)AAby purchase at a sale under a judgment or decree of

a court or under a mortgage or other lien held by the company.

(h)AARegardless of the manner in which an insurance company

acquires real property under this section, on the sale of the

property, the company may retain indefinitely the fee title to the

mineral estate or any portion of the mineral estate. (V.T.I.C.

Art.A3.33, Sec. 4(l).)

Sec.A425.120.AAAUTHORIZED INVESTMENTS: OIL, GAS, AND

MINERALS. (a) In this section:

(1)AA"Producing" means producing oil, gas, or other

minerals in paying quantities. A well that has been shut in is

considered to be producing oil, gas, or other minerals in paying

quantities if shut-in royalties are being paid.

(2)AA"Production payment" means a right to oil, gas, or

other minerals in place or as produced that entitles the owner of

the right to a specified fraction of production until the owner

receives a specified amount of money, or a specified number of units

of oil, gas, or other minerals.

(3)AA"Royalty" or "overriding royalty" means a right to

oil, gas, and other minerals in place or as produced that entitles

the owner of the right to a specified fraction of production without

limitation to a specified amount of money or a specified number of
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units of oil, gas, or other minerals.

(b)AASubject to this section, in addition to and without

limitation on the purposes for which real property may be acquired,

secured, held, or retained under other provisions of this

subchapter, an insurance company may secure, hold, retain, and

convey production payments, producing royalties, and producing

overriding royalties, or participations in production payments,

producing royalties, or producing overriding royalties as an

investment for the production of income.

(c)AAAn insurance company may not carry an asset described by

Subsection (b) in an amount that exceeds 90 percent of the appraised

value of the asset.

(d)AAA single investment under this section may not exceed 10

percent of the amount of the insurance company ’s capital and

surplus that exceeds the statutory minimum capital and surplus

applicable to the company.

(e)AAThe aggregate amount of an insurance company ’s

investments under this section may not exceed 10 percent of the

company’s assets as of December 31 preceding the date of the

investment. (V.T.I.C. Art.A3.33, Sec. 4(m).)

Sec.A425.121.AAAUTHORIZED INVESTMENTS: SECURITIES LENDING,

REPURCHASE, REVERSE REPURCHASE, AND DOLLAR ROLL TRANSACTIONS. (a)

In this section:

(1)AA"Dollar roll transaction" means two simultaneous

transactions with settlement dates not more than 96 days apart, in

one of which an insurance company sells to a business entity, and in

the other of which the company is obligated to purchase from the
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same business entity, substantially similar securities that are:

(A)AAmortgage-backed securities issued, assumed,

or guaranteed by the Government National Mortgage Association, the

Federal National Mortgage Association, the Federal Home Loan

Mortgage Corporation, or a successor to one of those organizations;

or

(B)AAother mortgage-backed securities referred to

in 15 U.S.C. Section 77r-1, as amended.

(2)AA"Repurchase transaction" means a transaction in

which an insurance company purchases securities from a business

entity that is obligated to repurchase the purchased securities or

equivalent securities from the company at a specified price, either

within a specified period or on demand.

(3)AA"Reverse repurchase transaction" means a

transaction in which an insurance company sells securities to a

business entity and is obligated to repurchase the sold securities

or equivalent securities from the business entity at a specified

price, either within a specified period or on demand.

(4)AA"Securities lending transaction" means a

transaction in which an insurance company lends securities to a

business entity that is obligated to return the loaned securities

or equivalent securities to the company, either within a specified

period or on demand.

(b)AASubject to this section, an insurance company may engage

in securities lending, repurchase, reverse repurchase, and dollar

roll transactions.

(c)AAAn insurance company must enter into a written agreement
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for each transaction under this section, other than a dollar roll

transaction. The agreement must require that the transaction

terminate on or before the first anniversary of the transaction ’s

inception.

(d)AAWith respect to cash received in a transaction under

this section, an insurance company shall:

(1)AAinvest the cash in accordance with this subchapter

and in a manner that recognizes the liquidity needs of the

transaction; or

(2)AAuse the cash for the company’s general corporate

purposes.

(e)AAWhile a transaction under this section is outstanding,

the insurance company or the company’s agent or custodian shall

maintain, as to acceptable collateral received in the transaction,

either physically or through the book-entry system of the Federal

Reserve, Depository Trust Company, Participants Trust Company, or

another securities depository approved by the commissioner:

(1)AApossession of the collateral;

(2)AAa perfected security interest in the collateral;

or

(3)AAin the case of a jurisdiction outside of the United

States, title to, or rights of a secured creditor to, the

collateral.

(f)AAThe limitations of Sections 425.110 and 425.157(b) do

not apply to the business entity counterparty exposure created by a

transaction under this section. An insurance company may not enter

into a transaction under this section if, as a result of and after
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making the transaction:

(1)AAthe aggregate amount of securities loaned or sold

to or purchased from any one business entity counterparty under

this section would exceed five percent of the company ’s assets; or

(2)AAthe aggregate amount of all securities loaned or

sold to or purchased from all business entities under this section

would exceed 40 percent of the company’s assets.

(g)AAFor purposes of Subsection (f)(1), in computing the

amount sold to or purchased from a business entity counterparty

under a repurchase or reverse repurchase transaction, effect may be

given to netting provisions under a master written agreement.

(h)AAThe amount of collateral required for securities

lending, repurchase, and reverse repurchase transactions is the

amount required under the Purposes and Procedures Manual of the

securities valuation office or a successor publication. (V.T.I.C.

Art.A3.33, Secs. 4(q)(a), (b), (c), (d), (e).)

Sec.A425.122.AAAUTHORIZED INVESTMENTS: PREMIUM LOANS. (a)

Subject to Subsection (b), an insurance company may make loans to

finance the payment of premiums for the company ’s own insurance

policies or annuity contracts.

(b)AAThe amount of a loan under this section may not exceed

the sum of:

(1)AAthe available cash value of the insurance policy

or annuity contract for which the premium loan is made; and

(2)AAthe amount of any escrowed commissions payable

relating to the insurance policy or annuity contract. (V.T.I.C.

Art.A3.33, Sec. 4(r).)
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Sec.A425.123.AAAUTHORIZED INVESTMENTS: MONEY MARKET FUNDS.

(a) An insurance company may invest in a money market fund as

described by 17 C.F.R. Section 270.2a-7 under the Investment

Company Act of 1940 (15 U.S.C. Section 80a-1 et seq.), that is:

(1)AAa government money market fund that:

(A)AAinvests only in obligations issued,

guaranteed, or insured by the United States government or

collateralized repurchase agreements composed of these

obligations; and

(B)AAqualifies for investment without a reserve

under the Purposes and Procedures Manual of the securities

valuation office or a successor publication; or

(2)AAa class one money market fund that qualifies for

investment using the bond class one reserve factor described by the

Purposes and Procedures Manual of the securities valuation office

or a successor publication.

(b)AAFor purposes of complying with Section 425.115, a money

market fund that qualifies for listing in the categories prescribed

by Subsection (a) must conform to the Purposes and Procedures

Manual of the securities valuation office or a successor

publication. (V.T.I.C. Art.A3.33, Sec. 4(s).)

Sec.A425.124.AAAUTHORIZED INVESTMENTS: RISK CONTROL

TRANSACTIONS. Subject to Sections 425.126-425.132, an insurance

company may use derivative instruments, as defined by Section

425.125, to engage in hedging transactions, replication

transactions, and income generation transactions, as those terms

are defined by Section 425.125. (V.T.I.C. Art.A3.33, Sec. 4(u)
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(part).)

Sec.A425.125.AARISK CONTROL TRANSACTIONS: DEFINITIONS. In

Sections 425.124-425.132:

(1)AA"Acceptable collateral" means cash, cash

equivalents, letters of credit, and direct obligations, or

securities that are fully guaranteed as to principal and interest

by the United States government.

(2)AA"Business entity" includes a sole proprietorship,

corporation, limited liability company, association, partnership,

joint stock company, joint venture, mutual fund, bank, trust, joint

tenancy, or other similar form of business organization, regardless

of whether organized for profit.

(3)AA"Cap" means an agreement obligating the seller to

make payments to the buyer, with each payment based on the amount by

which a reference price or level or the performance or value of one

or more underlying interests exceeds a predetermined number that is

sometimes called the strike rate or strike price.

(4)AA"Cash equivalent" means an investment or security

that is short-term, highly rated, highly liquid, and readily

marketable. The term includes a money market fund described by

Section 425.123. For purposes of this subdivision, an investment

or security is:

(A)AAshort-term if it has a remaining term to

maturity of one year or less; and

(B)AAhighly rated if it has:

(i)AAa rating of "P-1" by Moody ’s Investors

Service, Inc.;
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(ii)AAa rating of "A-1" by the Standard and

Poor’s Division of the McGraw Hill Companies, Inc.; or

(iii)AAan equivalent rating by a nationally

recognized statistical rating organization recognized by the

securities valuation office.

(5)AA"Collar" means an agreement to receive payments as

the buyer of an option, cap, or floor and to make payments as the

seller of a different option, cap, or floor.

(6)(A)AA"Counterparty exposure amount" means:

(i)AAfor an over-the-counter derivative

instrument not entered into under a written master agreement that

provides for netting of payments owed by the respective parties,

the market value of the over-the-counter derivative instrument, if

the liquidation of the derivative instrument would result in a

final cash payment to the insurer, or zero, if the liquidation of

the derivative instrument would not result in a final cash payment

to the insurance company; or

(ii)AAfor an over-the-counter derivative

instrument entered into under a written master agreement that

provides for netting of payments owed by the respective parties,

and for which the counterparty ’s domiciliary jurisdiction is within

the United States or a jurisdiction outside the United States that

is listed in the Purposes and Procedures Manual of the securities

valuation office as eligible for netting, the greater of zero or the

net sum payable to the company in connection with all derivative

instruments subject to the written master agreement on the

liquidation of the instruments in the event of the counterparty ’s
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default under the master agreement, if there is no condition

precedent to the counterparty ’s obligation to make the payment and

if there is no setoff of amounts payable under another instrument or

agreement.

(B)AAFor purposes of this subdivision, market

value or the net sum payable, as applicable, must be determined at

the end of the most recent quarter of the insurance company ’s fiscal

year and must be reduced by the market value of acceptable

collateral held by the company or a custodian on the company ’s

behalf.

(7)AA"Derivative instrument":

(A)AAmeans an agreement, option, or instrument, or

a series or combinations of agreements, options, or instruments:

(i)AAto make or take delivery of, or assume

or relinquish, a specified amount of one or more underlying

interests, or to make a cash settlement instead of making or taking

delivery of, or assuming or relinquishing, a specified amount of an

underlying instrument; or

(ii)AAthat has a price, performance, value,

or cash flow based primarily on the actual or expected price, yield,

level, performance, value, or cash flow of one or more underlying

interests;

(B)AAincludes an option, a warrant not otherwise

permitted to be held by the insurance company under this

subchapter, a cap, a floor, a collar, a swap, a swaption, a forward,

a future, any other substantially similar agreement, option, or

instrument, and a series or combination of those agreements,
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options, or instruments; and

(C)AAdoes not include a collateralized mortgage

obligation, another asset-backed security, a principal-protected

structured security, a floating rate security, an instrument that a

company would otherwise be authorized to invest in or receive under

a provision of this subchapter other than Sections 425.124-425.132,

or a debt obligation of the company.

(8)AA"Derivative transaction" means a transaction

involving the use of one or more derivative instruments. The term

does not include a dollar roll transaction, repurchase transaction,

reverse repurchase transaction, or securities lending transaction.

(9)AA"Floor" means an agreement obligating the seller

to make payments to the buyer, each of which is based on the amount

by which a predetermined number that is sometimes called the floor

rate or floor price exceeds a reference price, level, performance,

or value of one or more underlying interests.

(10)AA"Forward" means an agreement to make or take

delivery in the future of one or more underlying interests, or to

effect a cash settlement, based on the actual or expected price,

level, performance, or value of those interests. The term does not

include a future, a spot transaction effected within a customary

settlement period, a when-issued purchase, or another similar cash

market transaction.

(11)AA"Future" means an agreement traded on a futures

exchange to make or take delivery of one or more underlying

interests, or to effect a cash settlement based on the actual or

expected price, level, performance, or value of those interests.
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(12)AA"Futures exchange" means a foreign or domestic

exchange, contract market, or board of trade on which trading in

futures is conducted and that, in the United States, is authorized

to conduct that trading by the Commodity Futures Trading Commission

or a successor to that agency.

(13)AA"Hedging transaction" means a derivative

transaction entered into and maintained to manage, with respect to

an asset, liability, or portfolio of assets or liabilities, that an

insurance company has acquired or incurred or anticipates acquiring

or incurring:

(A)AAthe risk of a change in value, yield, price,

cash flow, or quantity; or

(B)AAthe currency exchange rate risk.

(14)AA"Income generation transaction" means a

derivative transaction entered into to generate income. The term

does not include a hedging transaction or a replication

transaction.

(15)AA"Market value" means the price for a security or

derivative instrument obtained from a generally recognized source,

the most recent quotation from a generally recognized source, or if

a generally recognized source does not exist, the price determined

under the terms of the instrument or in good faith by the insurance

company, as can be reasonably demonstrated to the commissioner on

request, plus the amount of accrued but unpaid income on the

security or instrument to the extent that amount is not included in

the price as of the date the security or instrument is valued.

(16)AA"Option" means an agreement giving the buyer the
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right to buy or receive, referred to as a "call option," to sell or

deliver, referred to as a "put option," to enter into, extend, or

terminate, or to effect a cash settlement based on the actual or

expected price, spread, level, performance, or value of, one or

more underlying interests.

(17)AA"Over-the-counter derivative instrument" means a

derivative instrument entered into with a business entity in a

manner other than through a securities exchange or futures exchange

or cleared through a qualified clearinghouse.

(18)AA"Potential exposure" means:

(A)AAas to a futures position, the amount of

initial margin required for that position; or

(B)AAas to a swap, collar, or forward, one-half of

one percent multiplied by the notional amount multiplied by the

square root of the remaining years to maturity.

(19)AA"Qualified clearinghouse" means a clearinghouse

that:

(A)AAis subject to the rules of a securities

exchange or a futures exchange; and

(B)AAprovides clearing services, including acting

as a counterparty to each of the parties to a transaction in a

manner that eliminates the parties’ credit risk to each other.

(20)AA"Replication transaction" means a derivative

transaction or a combination of derivative transactions effected

separately or in conjunction with cash market investments included

in the insurance company’s investment portfolio to replicate the

risks and returns of another authorized transaction, investment, or
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instrument, or to operate as a substitute for cash market

transactions. The term does not include a hedging transaction.

(21)AA"Securities exchange" means:

(A)AAan exchange registered as a national

securities exchange or a securities market registered under the

Securities Exchange Act of 1934 (15 U.S.C. Section 78a et seq.), as

amended;

(B)AAthe Private Offerings, Resales and Trading

through Automated Linkages system; or

(C)AAa designated offshore securities market as

defined by 17 C.F.R. Section 230.902, as amended.

(22)AA"Swap" means an agreement to exchange or to net

payments at one or more times based on the actual or expected price,

yield, level, performance, or value of one or more underlying

interests.

(23)AA"Swaption" means an option to purchase or sell a

swap at a given price and time or at a series of prices and times.

The term does not include a swap with an embedded option.

(24)AA"Underlying interest" means an asset, liability,

or other interest underlying a derivative instrument or a

combination of those assets, liabilities, or other interests. The

term includes a security, currency, rate, index, commodity, or

derivative instrument.

(25)AA"Warrant" means an instrument that gives the

holder the right to purchase or sell the underlying interest at a

given price and time or at a series of prices and times outlined in

the warrant agreement. (V.T.I.C. Art.A3.33, Sec. 4(u)(1).)
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Sec.A425.126.AARISK CONTROL TRANSACTIONS: DERIVATIVE USE

PLAN. (a) Before an insurance company enters into a derivative

transaction, the company ’s board of directors must approve a

derivative use plan as part of the investment plan required by

Section 425.105.

(b)AAThe derivative use plan must:

(1)AAdescribe investment objectives and risk

constraints, such as counterparty exposure amounts;

(2)AAdefine permissible transactions identifying the

risks to be hedged or the assets or liabilities being replicated;

and

(3)AArequire compliance with internal control

procedures. (V.T.I.C. Art.A3.33, Sec. 4(u)(2).)

Sec.A425.127.AARISK CONTROL TRANSACTIONS: INTERNAL CONTROL

PROCEDURES. An insurance company that enters into a derivative

transaction shall establish written internal control procedures

that provide for:

(1)AAa quarterly report to the board of directors that

reviews:

(A)AAeach derivative transaction entered into,

outstanding, or closed out;

(B)AAthe results and effectiveness of the

derivatives program; and

(C)AAthe credit risk exposure to each counterparty

for over-the-counter derivative transactions based on the

counterparty exposure amount;

(2)AAa system for determining whether hedging or
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replication strategies used have been effective;

(3)AAa system of regular reports, at least monthly, to

management that include:

(A)AAa description of each derivative transaction

entered into, outstanding, or closed out during the period since

the last report;

(B)AAthe purpose of each outstanding derivative

transaction;

(C)AAa performance review of the derivative

instrument program; and

(D)AAthe counterparty exposure amount for each

over-the-counter derivative transaction;

(4)AAa written authorization that identifies the

responsibilities and limitations of authority of each person

authorized to effect and maintain derivative transactions; and

(5)AAappropriate documentation for each transaction,

including:

(A)AAthe purpose of the transaction;

(B)AAthe assets or liabilities to which the

transaction relates;

(C)AAthe specific derivative instrument used in

the transaction;

(D)AAfor an over-the-counter derivative

transaction, the name of the counterparty and the counterparty

exposure amount; and

(E)AAfor an exchange-traded derivative

instrument, the name of the exchange and the name of the firm that
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handled the transaction. (V.T.I.C. Art.A3.33, Sec. 4(u)(3).)

Sec.A425.128.AARISK CONTROL TRANSACTIONS: OVERSIGHT BY

COMMISSIONER. (a) An insurance company must be able to demonstrate

to the commissioner on request the intended hedging characteristics

and continuing effectiveness of a derivative transaction or

combination of transactions through:

(1)AAcash flow testing;

(2)AAduration analysis; or

(3)AAother appropriate analysis.

(b)AATen days before entering into an initial hedging

transaction, an insurance company shall notify the commissioner in

writing that:

(1)AAthe company’s board of directors has adopted an

investment plan that authorizes hedging transactions; and

(2)AAeach hedging transaction will comply with Sections

425.124-425.132.

(c)AAAfter providing the notice under Subsection (b), the

insurance company may enter into a hedging transaction under

Section 425.124 if as a result of and after making the transaction:

(1)AAthe aggregate statement value of all outstanding

options other than collars, and of all caps, floors, swaptions, and

warrants under Sections 425.124-425.132 not attached to another

financial instrument purchased by the company does not exceed 7.5

percent of the company’s assets;

(2)AAthe aggregate statement value of all outstanding

options other than collars, and of all caps, floors, swaptions, and

warrants written by the company under Sections 425.124-425.132 does

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

206



not exceed three percent of the company’s assets; and

(3)AAthe aggregate potential exposure of all

outstanding collars, swaps, forwards, and futures entered into or

acquired by the company under Sections 425.124-425.132 does not

exceed 6.5 percent of the company’s assets.

(d)AAIf the hedging transaction does not comply with Sections

425.124-425.132, or if continuing the transaction may create a

hazardous financial condition for the insurance company that

affects the company’s policyholders or creditors or the public, the

commissioner may, after notice and an opportunity for a hearing,

order the company to take action reasonably necessary to:

(1)AAremedy a hazardous financial condition; or

(2)AAprevent an impending hazardous financial

condition from occurring. (V.T.I.C. Art.A3.33, Secs. 4(u)(4),

4(u)(6)(a) (part), (b).)

Sec.A425.129.AARISK CONTROL TRANSACTIONS: LIMITATIONS ON

INCOME GENERATION TRANSACTIONS. An insurance company may enter

into an income generation transaction only if:

(1)AAas a result of and after making the transaction,

the sum of the following amounts does not exceed 10 percent of the

company’s assets:

(A)AAthe aggregate statement value of admitted

assets that at the time of the transaction are subject to call or

that generate the cash flows for payments the company is required to

make under caps and floors sold by the company and that at the time

of the transaction are outstanding under Sections 425.124-425.132;

(B)AAthe statement value of admitted assets
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underlying derivative instruments that at the time of the

transaction are subject to calls sold by the company and

outstanding under those sections; and

(C)AAthe purchase price of assets subject to puts

that at the time of the transaction are outstanding under those

sections; and

(2)AAthe transaction is one of the following types, is

covered in the manner specified by this subdivision, and meets the

other requirements of this subdivision:

(A)AAa sale of a call option on assets, if during

the entire period the option is outstanding, the company holds, or

has a currently exercisable right to acquire, the underlying

assets;

(B)AAa sale of a put option on assets, if:

(i)AAduring the entire period the option is

outstanding, the company holds sufficient cash, cash equivalents,

or interests in a short-term investment pool to purchase the

underlying assets on exercise of the option;

(ii)AAthe company has the ability to hold the

underlying assets in the company’s portfolio; and

(iii)AAduring the entire period the option

is outstanding, when the total market value of all put options sold

by the company exceeds two percent of the company ’s assets, the

company sets aside, under a custodial or escrow agreement, cash or

cash equivalents that have a market value equal to the amount of the

company’s put option obligations in excess of two percent of the

company’s assets;
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(C)AAa sale of a call option on a derivative

instrument, including a swaption, if:

(i)AAduring the entire period the call

option is outstanding, the company holds, or has a currently

exercisable right to acquire, assets generating the cash flow to

make any payment for which the company is liable under the

underlying derivative instrument; and

(ii)AAthe company has the ability to enter

into the underlying derivative transaction for the company’s

portfolio; and

(D)AAa sale of a cap or floor, if during the entire

period the cap or floor is outstanding, the company holds, or has a

currently exercisable right to acquire, assets generating the cash

flow to make any payment for which the company is liable under the

cap or floor. (V.T.I.C. Art.A3.33, Sec. 4(u)(7).)

Sec.A425.130.AARISK CONTROL TRANSACTIONS: LIMITATIONS ON

REPLICATION TRANSACTIONS. (a) An insurance company may enter into

a replication transaction only with the prior written approval of

the commissioner, and only if:

(1)AAthe company would otherwise be authorized to

invest the company’s funds under this subchapter in the asset being

replicated; and

(2)AAthe asset being replicated is subject to all the

provisions of this subchapter relating to the making of investments

by the company in that type of asset as if the transaction

constituted a direct investment by the company in the replicated

asset.
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(b)AAThe commissioner may adopt fair and reasonable rules

regarding replication transactions to implement this section.

(V.T.I.C. Art.A3.33, Sec. 4(u)(8).)

Sec.A425.131.AARISK CONTROL TRANSACTIONS: TRADING

REQUIREMENTS. For purposes of Sections 425.124-425.132, each

derivative instrument must be:

(1)AAtraded on a securities exchange;

(2)AAentered into with, or guaranteed by, a business

entity;

(3)AAissued or written by, or entered into with, the

issuer of the underlying interest on which the derivative

instrument is based; or

(4)AAin the case of futures, traded through a broker

that is:

(A)AAregistered as a futures commission merchant

under the Commodity Exchange Act (7 U.S.C. Section 1 et seq.); or

(B)AAexempt from that registration under 17 C.F.R.

Section 30.10, adopted under the Commodity Exchange Act. (V.T.I.C.

Art.A3.33, Sec. 4(u)(10).)

Sec.A425.132.AARISK CONTROL TRANSACTIONS: OFFSETTING

TRANSACTIONS. (a) Subject to this section, an insurance company

may purchase or sell one or more derivative instruments to wholly or

partly offset a derivative instrument previously purchased or sold,

without regard to the quantitative limitations of Sections

425.124-425.131.

(b)AAAn offsetting transaction under this section must use

the same type of derivative instrument as the derivative instrument
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being offset. (V.T.I.C. Art.A3.33, Sec. 4(u)(9).)

[Sections 425.133-425.150 reserved for expansion]

Sec.A425.151.AAAUTHORIZED INVESTMENTS: FOREIGN COUNTRIES

AND UNITED STATES TERRITORIES. (a) In addition to the investments

within Canada authorized by this subchapter and subject to this

section, an insurance company may make investments within another

foreign country or a commonwealth, territory, or possession of the

United States.

(b)AAAn investment made under this section must be

substantially the same type as an investment authorized to be made

within the United States or Canada by this subchapter.

(c)AAThe sum of the amount of investments made under this

section and the amount of similar investments made within the

United States and Canada may not exceed any limitation imposed by

Sections 425.109-425.121, 425.124-425.132, and 425.152.

(d)AAThe aggregate amount of an insurance company ’s

investments under this section may not exceed the sum of:

(1)AAthe amount of the company’s reserves attributable

to insurance business in force in foreign countries, if any, and any

additional investments required by a foreign country as a condition

of engaging in business in that country; and

(2)AA20 percent of the company’s assets.

(e)AAAn insurance company may not invest more than 10 percent

of the company’s assets in investments denominated in foreign

currency that are not hedged under Sections 425.124-425.132.

(V.T.I.C. Art.A3.33, Sec. 4(n).)

Sec.A425.152.AAAUTHORIZED INVESTMENTS: INVESTMENTS NOT
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OTHERWISE SPECIFIED OR PROHIBITED; INVESTMENTS AUTHORIZED BY OTHER

LAW. (a) Subject to this section, an insurance company may make an

investment that is not otherwise authorized by this subchapter and

that is not specifically prohibited by statute, including any

portion of an investment that exceeds the limits imposed by

Sections 425.109-425.121, 425.124-425.132, and 425.151.

(b)AAIf any aggregate or individual investment limitation

imposed by Sections 425.109-425.121, 425.124-425.132, and 425.151

is exceeded, the excess portion of the investment is considered to

be an investment under Subsection (a).

(c)AAThe insurance company has the burden of establishing the

value of an investment made under Subsection (a).

(d)AAThe amount of a single investment made by an insurance

company under Subsection (a) may not exceed 10 percent of the

company’s capital and surplus in excess of the statutory minimum

capital and surplus applicable to that company.

(e)AAThe aggregate amount of an insurance company ’s

investments under Subsection (a) may not exceed the lesser of:

(1)AAfive percent of the company ’s assets; or

(2)AAthe amount of the company’s capital and surplus

that exceeds the amount of statutory minimum capital and surplus

applicable to that company.

(f)AAAn insurance company may invest in any investment

authorized for an insurance company that is subject to this

subchapter by a provision of this code other than this subchapter or

by another law of this state. (V.T.I.C. Art.A3.33, Secs. 4(o), (p)

(part).)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

212



Sec.A425.153.AAAUTHORIZED INVESTMENTS: CERTAIN PREVIOUSLY

AUTHORIZED INVESTMENTS. (a) An insurance company may continue to

hold an investment held by the company on January 1, 1986, that does

not conform to the requirements of the investments authorized by

Sections 425.109-425.120, 425.151, and 425.152 if the investment

was legally authorized at the time the investment was made or

acquired or that the company was authorized to hold immediately

before January 1, 1986.

(b)AAAn investment described by Subsection (a) is considered

an authorized investment of the insurance company. A company shall

dispose of the investment at the investment ’s maturity date, if

any, or within the time prescribed by the law under which the

investment was acquired, if any.

(c)AAThis section does not alter the legal or accounting

status of an investment described by Subsection (a). (V.T.I.C.

Art.A3.33, Sec. 4(p) (part).)

Sec.A425.154.AAAPPLICABILITY OF PERCENTAGE AUTHORIZATIONS

AND LIMITATIONS.AAThe percentage authorizations and limitations

established by this subchapter apply only at the time an investment

is originally acquired or a transaction is entered into and do not

apply to the insurance company or the investment or transaction

after that time, except as provided by Section 425.155. (V.T.I.C.

Art.A3.33, Sec. 4(t) (part).)

Sec.A425.155.AAQUALIFICATION OF INVESTMENTS.AA(a)AAThe

qualification or disqualification of an investment under one

section of this subchapter does not prevent the investment from

qualifying, wholly or partly, under another section of this
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subchapter. An investment authorized by more than one section may

be held under the authorizing section elected by the insurance

company.

(b)AAAn investment or transaction qualified under any

section of this subchapter at the time the insurance company

acquired the investment or entered into the transaction continues

to be qualified under that section.

(c)AAAn insurance company may elect to transfer at any time

the qualification of an investment, wholly or partly, to the

authority of any section of this subchapter under which the

investment qualifies at the time of the transfer, regardless of

whether the investment originally qualified under that section.

(d)AAAn investment, once qualified under this subchapter,

remains qualified notwithstanding any refinancing, restructuring,

or modification of the investment, except that an insurance company

may not refinance, restructure, or modify an investment to

circumvent the requirements of this subchapter. (V.T.I.C.

Art.A3.33, Secs. 4(t) (part), (w).)

Sec.A425.156.AADISTRIBUTIONS, REINSURANCE, AND MERGER. (a)

This subchapter does not prohibit an insurance company from

acquiring additional obligations, securities, or other assets

received as a dividend or as a distribution of assets.

(b)AAThis subchapter does not apply to securities,

obligations, or other assets accepted incident to the workout,

adjustment, restructuring, or similar realization of any kind of

previously authorized investment or transaction if the insurance

company’s board of directors or a committee appointed by the board
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of directors determines that acceptance of the securities,

obligations, or other assets is in the company’s best interests.

(c)AAThis subchapter does not apply to assets acquired under

a lawful agreement of bulk reinsurance, merger, or consolidation if

the assets were legal and authorized investments for the ceding,

merged, or consolidated insurance company.

(d)AAAn obligation, security, or other asset acquired as

permitted by this section is not required to be qualified under any

other section of this subchapter. (V.T.I.C. Art.A3.33, Sec. 4(v).)

Sec.A425.157.AAAGGREGATE DIVERSIFICATION REQUIREMENTS. (a)

This section takes precedence over Sections 425.109-425.120,

425.122-425.153, and 425.155(a), (b), and (c).

(b)AAAn insurance company’s investments in all or any types

of securities, loans, obligations, or evidences of indebtedness of

a single issuer or borrower, including the issuer ’s or borrower’s

majority-owned subsidiaries or parent and the majority-owned

subsidiaries of the issuer’s or borrower’s parent, may not, in the

aggregate, exceed five percent of the company ’s assets. This

subsection does not apply to:

(1)AAauthorized investments that:

(A)AAare direct obligations of, or are guaranteed

by the full faith and credit of, the United States, this state, or a

political subdivision of this state; or

(B)AAare insured by an agency of the United States

or this state; or

(2)AAan investment provided for by Section 425.112 or

425.113.
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(c)AAExcept as otherwise provided by this subsection, an

insurance company’s aggregate investment in real property under

Sections 425.119, 425.120, 425.152, and 425.153 may not exceed

33-1/3 percent of the company’s assets. If a company acquires real

property under Section 425.119(g) and that acquisition causes the

company’s aggregate real estate investment to exceed the limitation

imposed by this subsection, the company shall, on or before the 10th

anniversary of the date the real property is acquired, dispose of a

sufficient amount of real property to comply with the applicable

limitation. A company that does not dispose of excess real property

as required by this subsection may not admit as an asset the value

of the real property that exceeds the applicable limitation.

(d)AAIf an insurance company’s real property acquisitions

exceed the limitation imposed by Subsection (c), the company may

not acquire additional real property under Section 425.119(b) or

(c) or 425.120, 425.152, or 425.153 until the company disposes of

the excess real property as specified by Subsection (c). (V.T.I.C.

Art.A3.33, Sec. 5.)

Sec.A425.158.AAWAIVER BY COMMISSIONER OF QUANTITATIVE

LIMITATIONS.AA(a)AAThe commissioner may waive a quantitative

limitation on any investment authorized by Sections

425.109-425.132 and 425.151-425.156 if:

(1)AAthe insurer seeks the waiver before making the

investment;

(2)AAa hearing is held to determine whether the waiver

should be granted;

(3)AAthe applicant seeking the waiver establishes that
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unreasonable or unnecessary loss or harm will result to the company

if the commissioner denies the waiver;

(4)AAthe excess investment will not have a material

adverse effect on the company; and

(5)AAthe size of the investment is reasonable in

relation to the company’s assets, capital, surplus, and

liabilities.

(b)AAThe commissioner’s waiver must be in writing and may

treat the resulting excess investment as a nonadmitted asset.

(V.T.I.C. Art.A3.33, Sec. 6.)

Sec.A425.159.AAACCOUNTING PROVISIONS.AA(a)AAEach insurance

company shall maintain reasonable, adequate, and accurate evidence

of the company’s ownership of the company ’s assets and investments.

(b)AAAn insurance company shall evidence the company ’s

ownership of governmental or corporate securities as provided by

Sections 423.101, 423.102, 423.104(a), 423.105, 423.106, 423.107,

and 423.108.

(c)AAAn insurance company shall hold investments, other than

investments made as a participation in a partnership or joint

venture, only in the company’s own name or as otherwise provided by

Chapter 423. (V.T.I.C. Art.A3.33, Secs. 7(b), (c), (d).)

Sec.A425.160.AAINVESTMENTS OF CEDING INSURERS. (a) Subject

to this section, if a domestic insurance company assumes and

reinsures the business of and takes over the assets of another

domestic insurance company or a foreign company, all assets or

investments of the ceding company that were authorized as proper

assets or investments for the funds of that company and taken over
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by the assuming company are considered valid assets or investments

of the assuming company under the laws of this state.

(b)AAThe commissioner must approve assets or investments

described by Subsection (a) and the terms on which those assets or

investments are taken over. The commissioner may require the

assuming insurance company to reasonably dispose of any of those

assets or investments that do not otherwise meet the requirements

of this subchapter within a period that will minimize any financial

loss or other hardship caused by disposing of the asset or

investment. (V.T.I.C. Art.A3.33, Sec. 8.)

Sec.A425.161.AAACTING AS REAL ESTATE BROKER OR SALESPERSON

PROHIBITED.AAA domestic insurance company or another insurance

company specifically made subject to this subchapter may not engage

in the business of a broker or salesperson as defined by Chapter

1101, Occupations Code, except that the company may hold, improve,

maintain, manage, rent, lease, sell, exchange, or convey any of the

real property interests owned as investments under Sections

425.109-425.132 and 425.151-425.153. (V.T.I.C. Art.A3.33, Sec.

10.)

Sec.A425.162.AARULES.AAThe commissioner may adopt rules,

minimum standards, or limitations that are fair and reasonable as

appropriate to supplement and implement this subchapter. (V.T.I.C.

Art.A3.33, Sec. 9.)

[Sections 425.163-425.200 reserved for expansion]

SUBCHAPTER D. AUTHORIZED INVESTMENTS AND TRANSACTIONS FOR OTHER

LIFE, HEALTH, AND ACCIDENT INSURERS

Sec.A425.201.AADEFINITION.AAIn this subchapter,
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"contingency funds" means an insurer’s contingency funds over and

above the amount of the insurer ’s policy reserves. (New.)

Sec.A425.202.AAAPPLICABILITY OF SUBCHAPTER. This subchapter

applies only to an insurer organized under Chapter 881, 884, 885,

886, 887, or 2551, except as specifically provided by those

chapters. (V.T.I.C. Art.A3.33, Sec. 1 (part).)

Sec.A425.203.AALIMITATION ON FUNDS AND OTHER ASSETS. (a) An

insurer may not use the insurer ’s funds to make an investment or

loan that is not authorized by this subchapter.

(b)AAAn insurer may not secure, hold, or convey real property

except as authorized by this subchapter. (V.T.I.C. Art.A3.39,

Parts I (part), II (part); Art.A3.40 (part).)

Sec.A425.204.AAAPPROVAL OF INVESTMENTS AND LOANS REQUIRED.

(a) An insurer may not make an investment unless the investment has

been authorized by the insurer’s board of directors or by a

committee responsible for supervising investments.

(b)AAAn insurer may not make a loan other than a policy loan

unless the loan has been authorized by the insurer ’s board of

directors or by a committee responsible for supervising loans.

(V.T.I.C. Art.A3.39, Part I, Sec. F, Para. 2; Part II, Sec. A, Para.

7.)

Sec.A425.205.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

GOVERNMENT BONDS. (a) Subject to this section, an insurer may

invest any of the insurer’s funds and accumulations in:

(1)AAa bond, treasury bill, note, or certificate of

indebtedness of the United States or any other obligation or

security fully guaranteed as to principal and interest by the full
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faith and credit of the United States;

(2)AAa bond of Canada or a province or municipality of

Canada;

(3)AAa bond of a state, county, or municipality of the

United States;

(4)AAa bond or interest-bearing warrant issued by a

county, municipality, school district, or other subdivision that

is:

(A)AAorganized under the laws of a state of the

United States; and

(B)AAauthorized to issue the bond or warrant under

the constitution and laws of that state;

(5)AAa bond or interest-bearing warrant issued by an

educational institution that is:

(A)AAorganized under the laws of a state of the

United States; and

(B)AAauthorized to issue the bond or warrant under

the constitution and laws of that state;

(6)AAa bond or warrant, including a revenue or special

obligation, of an educational institution located in a state of the

United States;

(7)AAa bond or warrant payable from designated revenues

of a municipality, county, drainage district, road district, or

other civil administration, agency, authority, instrumentality, or

subdivision that is:

(A)AAorganized under the laws of a state of the

United States; and
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(B)AAauthorized to issue the bond or warrant under

the constitution and laws of that state;

(8)AAa paving certificate or other certificate or

evidence of indebtedness issued by a municipality in a state of the

United States and secured by a first lien on real estate; and

(9)AAa bond issued under the Farm Credit Act of 1971 (12

U.S.C. Section 2001 et seq.) that is issued against and secured by

promissory notes or obligations, the payment of which is secured by

mortgage, deed of trust, or other valid lien on unencumbered real

property located in this state.

(b)AAAn insurer may invest in a bond or warrant described by

Subsection (a)(4) or (5) only if the issuer of the bond or warrant

has made legal provision to impose a tax to meet the obligation.

(c)AAAn insurer may invest in a bond or warrant described by

Subsection (a)(6) only if the special revenue or income to meet the

principal and interest payments as they accrue on the obligation

has been appropriated, pledged, or otherwise provided by the

educational institution.

(d)AAAn insurer may invest in a bond or warrant described by

Subsection (a)(7) only if special revenue or income to meet the

principal and interest payments as they accrue on the obligation

has been appropriated, pledged, or otherwise provided by the

municipality or other entity. (V.T.I.C. Art.A3.39, Part I (part),

Sec. A, Paras. 1, 2, 3, 4, 5, 6, 7, 8, 9.)

Sec.A425.206.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

CORPORATE BONDS, NOTES, AND DEBENTURES. (a) Subject to Subsection

(e), an insurer may invest any of the insurer ’s funds and
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accumulations in a first mortgage bond or first lien note on real or

personal property of:

(1)AAa solvent corporation that has not defaulted in

the payment of any debt during the five years preceding the

investment;

(2)AAa solvent corporation that has not been in

existence for five consecutive years but whose first mortgage bonds

or first lien notes on real or personal property are fully

guaranteed by a solvent corporation that has not defaulted in the

payment of any debt during the five years preceding the investment;

(3)AAa solvent corporation that has not been in

existence for five consecutive years but whose first mortgage bonds

or first lien notes on real or personal property are secured by

leases or other contracts executed by a solvent corporation that

has not defaulted in the payment of any debt during the five years

preceding the investment, if the required rentals or other required

payments under the leases or other contracts are sufficient in all

circumstances to pay interest and principal when due on the bonds or

notes; or

(4)AAa solvent corporation that has not been in

existence for five consecutive years preceding the investment, if:

(A)AAthe corporation has succeeded to the business

and assets and has assumed the liabilities of another corporation;

and

(B)AAneither the successor corporation or the

corporation succeeded has defaulted in the payment of any debt

during the five years preceding the investment.
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(b)AASubject to Subsection (e), an insurer may invest any of

the insurer’s funds and accumulations in a note or debenture of a

corporation with a net worth of at least $5 million if:

(1)AAa prior lien in excess of 10 percent of the net

worth of the corporation does not exist against the real or personal

property of the corporation at the time the note or debenture is

issued; and

(2)AAunder the provisions of the indenture providing

for the issuance of the note or debenture, a prior lien that exceeds

10 percent of the net worth of the corporation cannot be created

against the real or personal property of the corporation at the time

the note or debenture is issued.

(c)AASubject to Subsection (e), an insurer may invest any of

the insurer’s funds and accumulations in a note or debenture of a

solvent corporation that has not been in existence for five

consecutive years if:

(1)AAa prior lien does not exist against the real or

personal property of the corporation at the time the note or

debenture is issued;

(2)AAunder the provisions of the indenture providing

for the issuance of the note or debenture, a prior lien cannot be

created against the real or personal property of the corporation at

the time the note or debenture is issued; and

(3)AAthe note or debenture is:

(A)AAsecured by a lease or other contract executed

by a solvent corporation that has a net worth of at least $5 million

and has not defaulted in the payment of any debt during the five

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

223



years preceding the investment, if the required rentals or other

required payments under the lease or other contract are sufficient

in all circumstances to pay interest and principal when due on the

bond or note; or

(B)AAfully guaranteed by a corporation described

by Paragraph (A).

(d)AASubject to Subsection (e), an insurer may invest any of

the insurer’s funds and accumulations in a bond, bill of exchange,

or other commercial note or bill of:

(1)AAa solvent corporation that has not defaulted in

the payment of any debt during the five years preceding the

investment; or

(2)AAa solvent corporation that has not been in

existence for the five years preceding the investment, if:

(A)AAthe corporation has succeeded to the business

and assets and has assumed the liabilities of another corporation;

(B)AAneither the successor corporation or the

corporation succeeded has defaulted in the payment of any debt

during the five years preceding the investment;

(C)AAthe corporation has a net worth of at least

$50 million; and

(D)AAthe corporation does not have long-term

indebtedness that exceeds the corporation ’s net worth, as evidenced

by the corporation ’s latest published financial statements or other

financial data available to the public.

(e)AAThe amount of an insurer ’s investments in the bonds,

notes, debentures, or other obligations of any one corporation may
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not exceed five percent of the insurer ’s admitted assets.

(V.T.I.C. Art.A3.39, Part I, Sec. A, Para. 10.)

Sec.A425.207.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: SHARES

OF SAVINGS AND LOAN ASSOCIATIONS. (a) Subject to this section, an

insurer may invest any of the insurer’s funds and accumulations in a

share, stock, share or savings account, or investment certificate

of a savings and loan association engaged in business in this state

that is qualified to participate in insurance issued by the Federal

Deposit Insurance Corporation.

(b)AAAn insurer’s investment in a savings and loan

association may not exceed 20 percent of the savings and loan

association’s total assets. (V.T.I.C. Art.A3.39, Part I, Sec. A,

Para. 11.)

Sec.A425.208.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: BANK

AND BANK HOLDING COMPANY STOCKS. (a) Subject to this section, an

insurer may invest any of the insurer’s funds and accumulations in:

(1)AAthe stock of a state or national bank that is a

member of the Federal Deposit Insurance Corporation; and

(2)AAthe stock of a bank holding company as defined by

the Bank Holding Company Act of 1956 (12 U.S.C. Section 1841 et

seq.), as amended by the Bank Holding Company Act Amendments of 1970

(12 U.S.C. Section 1841 et seq. and Section 1971 et seq.).

(b)AAAn insurer’s investment in the stock of a bank or bank

holding company may not exceed:

(1)AA20 percent of the total outstanding shares of the

stock of the bank or bank holding company; or

(2)AA10 percent of the insurer’s admitted assets.
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(V.T.I.C. Art.A3.39, Part I, Sec. A, Para. 12.)

Sec.A425.209.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

DEBENTURES OF PUBLIC UTILITY CORPORATIONS. (a) Subject to this

section, an insurer may invest any of the insurer ’s funds and

accumulations in:

(1)AAa debenture of a solvent public utility

corporation that:

(A)AAhas not defaulted in the payment of any debt

during the five years preceding the investment; and

(B)AAhas not failed in any one of the five years

preceding the investment to have earned, after taxes, including

income taxes, and after deducting proper charges for replacements,

depreciation, and obsolescence, an amount applicable to interest on

the corporation ’s outstanding indebtedness equal to at least two

times the amount of interest due for that year, or, in the case of

issuance of new debentures, the earnings applicable to interest are

equal to at least two times the amount of annual interest on the

corporation’s obligations after giving effect to the new financing;

or

(2)AAa debenture of a solvent public utility

corporation that has not been in existence for the five years

preceding the investment, if:

(A)AAthe corporation has succeeded to the business

and assets and has assumed the liabilities of another public

utility corporation;

(B)AAneither the successor corporation or the

corporation succeeded has defaulted in the payment of any debt
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during the five years preceding the investment; and

(C)AAneither the successor corporation or the

corporation succeeded have failed in any one of the five years

preceding the investment to have earned, after taxes, including

income taxes, and after deducting proper charges for replacements,

depreciation, and obsolescence, an amount applicable to interest on

the corporation ’s outstanding indebtedness equal to at least two

times the amount of interest due for that year, or in the case of

issuance of new debentures, the earnings applicable to interest are

equal to at least two times the amount of annual interest on the

corporation’s obligations after giving effect to the new financing.

(b)AAThe amount of an insurer ’s investment in debentures

under this section may not exceed five percent of the insurer ’s

admitted assets. (V.T.I.C. Art.A3.39, Part I, Sec. A, Para. 13.)

Sec.A425.210.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

PREFERRED STOCK OF PUBLIC UTILITY CORPORATIONS. (a) Subject to

this section, an insurer may invest any of the insurer ’s funds and

accumulations in:

(1)AApreferred stock of a solvent public utility

corporation, the bonds and debentures of which are authorized

investments for the insurer, and that:

(A)AAhas not defaulted in the payment of any debt

during the five years preceding the investment; and

(B)AAhas not failed in any one of the five years

preceding the investment to have earned an amount applicable to the

dividends on the preferred stock equal to at least three times the

amount of dividends due in that year, or, in the case of issuance of
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new preferred stock, the earnings applicable to dividends are equal

to at least three times the amount of the annual dividend

requirements after giving effect to the new financing; or

(2)AAa solvent public utility corporation, the bonds

and debentures of which are authorized investments for the insurer,

and that has not been in existence for the five years preceding the

investment, if:

(A)AAthe corporation has succeeded to the business

and assets and has assumed the liabilities of another public

utility corporation;

(B)AAneither the successor corporation or the

corporation succeeded has defaulted in the payment of any debt

during the five years preceding the investment; and

(C)AAneither the successor corporation or the

corporation succeeded have failed in any one of the five years

preceding the investment to have earned an amount applicable to the

dividends on the preferred stock equal to at least three times the

amount of dividends due in that year, or, in the case of issuance of

new preferred stock, the earnings applicable to dividends are equal

to at least three times the amount of the annual dividend

requirements after giving effect to the new financing.

(b)AAPreferred stock purchased under this section must be of

an issue entitled to first claim on the net earnings of the public

utility corporation, after deducting the amount necessary to

service any outstanding bonds and debentures.

(c)AAThe amount of an insurer’s investment in preferred stock

under this section may not exceed 2-1/2 percent of the insurer ’s
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admitted assets. (V.T.I.C. Art.A3.39, Part I, Sec. A, Para. 14.)

Sec.A425.211.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: BONDS

ISSUED, ASSUMED, OR GUARANTEED IN INTERNATIONAL MARKET. An insurer

may invest any of the insurer’s funds and accumulations in bonds

issued, assumed, or guaranteed by:

(1)AAthe Inter-American Development Bank;

(2)AAthe International Bank for Reconstruction and

Development (the World Bank);

(3)AAthe African Development Bank;

(4)AAthe Asian Development Bank;

(5)AAthe International Finance Corporation; and

(6)AAthe State of Israel. (V.T.I.C. Art.A3.39, Part I,

Sec. A, Para. 15A.)

Sec.A425.212.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

SECURITIES OR INVESTMENTS AUTHORIZED OR DESCRIBED BY SPECIFIC

STATUTORY PROVISION. An insurer may invest any of the insurer ’s

funds and accumulations in a security or investment authorized or

described by:

(1)AASection 65.013, Finance Code;

(2)AASections 435.041-435.047, Government Code;

(3)AASubchapter B, Chapter 1505, Government Code;

(4)AAChapter 284, Transportation Code;

(5)AASection 51.039 or 60.104, Water Code;

(6)AAChapter 160, General Laws, Acts of the 43rd

Legislature, Regular Session, 1933 (Article 842a, Vernon ’s Texas

Civil Statutes);

(7)AAChapter 230, Acts of the 49th Legislature, Regular
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Session, 1945 (Article 842a-1, Vernon ’s Texas Civil Statutes);

(8)AAChapter 110, Acts of the 51st Legislature, Regular

Session, 1949 (Article 8280-133, Vernon ’s Texas Civil Statutes);

(9)AAChapter 340, Acts of the 51st Legislature, Regular

Session, 1949 (Article 8280-137, Vernon ’s Texas Civil Statutes);

(10)AAChapter 398, Acts of the 51st Legislature,

Regular Session, 1949 (Article 8280-138, Vernon ’s Texas Civil

Statutes); or

(11)AAChapter 465, Acts of the 51st Legislature,

Regular Session, 1949 (Article 8280-139, Vernon ’s Texas Civil

Statutes). (V.T.I.C. Art.A3.39, Part I, Sec. A, Para. 16.)

Sec.A425.213.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: OTHER

SECURITIES SPECIFICALLY AUTHORIZED BY LAW. An insurer may invest

any of the insurer ’s funds and accumulations in:

(1)AAan adequately secured equipment trust obligation

or certificate or another adequately secured instrument

evidencing:

(A)AAan interest in transportation equipment that

is located wholly or partly within the United States; and

(B)AAa right to receive determined portions of

rental, purchase, or other fixed obligatory payments for the use or

purchase of the transportation equipment; and

(2)AAany other security as specifically authorized by

law. (V.T.I.C. Art.A3.39, Part I, Sec. A, Para. 17.)

Sec.A425.214.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: LOANS

SECURED BY REAL PROPERTY. (a) Subject to this section, an insurer

may loan any of the insurer’s funds and accumulations and take as
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collateral a first lien on real property to which the title is

valid.

(b)AAThe amount of a loan secured by a first lien on real

property may exceed 75 percent of the property value only if:

(1)AAthe amount does not exceed 90 percent of the

property value and the property contains only a dwelling designed

exclusively for occupancy by not more than four families for

residential purposes; or

(2)AAthe amount does not exceed 95 percent of the

property value and:

(A)AAthe property contains only a dwelling

designed exclusively for occupancy by not more than four families

for residential purposes; and

(B)AAthe portion of the unpaid balance of the loan

that exceeds 80 percent of the property value is guaranteed or

insured by a mortgage guaranty insurer authorized to engage in

business in this state.

(c)AAAn insurer may not originate a loan that exceeds 75

percent of the value of the real property securing the loan.

(d)AAThe aggregate amount of an insurer’s loans secured by

first liens on real property to any one corporation, company,

partnership, individual, or any affiliated person or group may not

exceed 10 percent of the insurer’s admitted assets. The amount of

any single loan secured by a first lien on real property may not

exceed five percent of the insurer’s admitted assets.

(e)AAThe limitations imposed by Subsections (b)-(d) do not

apply to a first lien on real property if the commissioner finds
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that:

(1)AAthe making or acquiring of the lien is beneficial

to and protects the interest of the insurer; and

(2)AAno substantial damage to the insurer’s

policyholders and creditors appears probable from the taking or

acquiring of the lien.

(f)AASubject to Subsections (g)-(j), an insurer may loan any

of the insurer’s funds and accumulations and take as collateral a

first lien on a leasehold estate in:

(1)AAreal property to which the title is valid; and

(2)AAimprovements located on the property to which the

title is valid.

(g)AAThe term of a loan secured by first lien on a leasehold

estate in real property may not, as of the date the loan is made,

exceed a period equal to four-fifths of the unexpired term of the

leasehold estate. The term of the leasehold estate may not expire

sooner than the 10th anniversary of the expiration of the term of

the loan.

(h)AAA loan secured by a first lien on a leasehold estate in

real property must be payable in equal monthly, quarterly,

semiannual, or annual installments on principal and interest during

a period not to exceed four-fifths of the unexpired term, as of the

date the loan is made, of the leasehold estate.

(i)AAThe restrictions imposed by this section on the value of

the real property securing a loan compared to the amount of the

loan, and on the duration of a loan secured by a leasehold estate in

real property, do not apply to a loan if:
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(1)AAthe entire amount of the indebtedness is insured

or guaranteed in any manner by:

(A)AAthe United States;

(B)AAthe Federal Housing Administration under the

National Housing Act (12 U.S.C. Section 1701 et seq.), as amended;

or

(C)AAthis state; or

(2)AAthe difference between the entire amount of the

indebtedness and the portion of the loan insured or guaranteed by an

entity described by Subdivision (1) does not exceed the amount of a

loan permitted by the applicable restriction.

(j)AAIf any part of the value of buildings is to be included

in the value of real property or leasehold estate in real property

to attain the minimum authorized value of the security for a loan

under this section:

(1)AAthe buildings must be insured against loss by fire

by:

(A)AAan insurer authorized to engage in business

in the state in which the real property is located; or

(B)AAa company recognized as acceptable for that

purpose by the insurance regulatory official of the state in which

the real property is located;

(2)AAthe amount of insurance coverage may not be less

than 50 percent of the value of the buildings, except that the

insurance coverage is not required to exceed the outstanding

balance owed to the insurer if the outstanding balance of the loan

is less than 50 percent of the value of the buildings; and
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(3)AAthe loss clause under the insurance must be

payable to the insurer. (V.T.I.C. Art.A3.39, Part II (part), Sec.

A, Paras. 1, 2, 6, 8.)

Sec.A425.215.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: LOANS

SECURED BY CERTAIN COLLATERAL SECURED BY REAL PROPERTY. An insurer

may loan any of the insurer’s funds and accumulations and take as

collateral an obligation secured by a first lien on real property or

a leasehold estate that is eligible to secure a loan under Section

425.214. (V.T.I.C. Art.A3.39, Part II, Sec. A, Para. 3.)

Sec.A425.216.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: POLICY

LOANS. (a) Subject to Subsection (b), an insurer may loan any of

the insurer’s funds and accumulations and take as collateral an

insurance policy issued by the insurer.

(b)AAA loan on a policy under this section may not exceed the

reserve value of the policy. (V.T.I.C. Art.A3.39, Part II, Sec. A,

Para. 4.)

Sec.A425.217.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS: LOANS

SECURED BY CERTAIN SECURITIES. An insurer may loan any of the

insurer’s funds and accumulations and take as collateral for the

loan any security described by Sections 425.205-425.213 and 425.218

in which the insurer may invest any of the insurer ’s funds and

accumulations. (V.T.I.C. Art.A3.39, Part II, Sec. A, Para. 5.)

Sec.A425.218.AAAUTHORIZED INVESTMENTS FOR ALL FUNDS:

SECURITIES NOT OTHERWISE SPECIFIED. (a) Notwithstanding any

express or implied prohibitions, and subject to this section, an

insurer may invest any of the insurer’s funds and accumulations in

an investment that does not otherwise qualify under any other
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provision of this chapter.

(b)AAThe amount of any one investment by an insurer under

this section may not exceed one percent of the insurer ’s admitted

assets.

(c)AAThe aggregate amount of investments by an insurer under

this section may not exceed the lesser of:

(1)AAfive percent of the insurer ’s admitted assets; or

(2)AAthe amount of the insurer’s capital and surplus in

excess of $200,000 as shown on the last annual statement filed by

the insurer with the department before the date the investment is

acquired.

(d)AAExcept as provided by another law of this state, this

section does not authorize an insurer to invest any of the insurer ’s

funds or accumulations in real property. (V.T.I.C. Art.A3.39, Part

I, Sec. A, Para. 15.)

Sec.A425.219.AAAUTHORIZED INVESTMENTS FOR POLICY RESERVES

AND SURPLUS: BONDS OF CERTAIN WATER CONTROL AND IMPROVEMENT

DISTRICTS. An insurer may invest the insurer ’s policy reserves and

surplus over and above the insurer’s capital in municipal bonds

issued under Section 51.039, Water Code. (V.T.I.C. Art.A3.39, Part

I, Sec. B.)

Sec.A425.220.AAAUTHORIZED INVESTMENTS FOR CAPITAL, SURPLUS,

AND CONTINGENCY FUNDS: CAPITAL STOCK, BONDS, AND OTHER CORPORATE

OBLIGATIONS. (a) Subject to this section and Section 425.226, an

insurer may invest the insurer’s capital, surplus, and contingency

funds in the capital stock, bonds, bills of exchange, or other

commercial notes or bills and securities of:
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(1)AAa solvent corporation that has not defaulted in

the payment of any debt during the five years preceding the

investment; or

(2)AAa solvent corporation that has not been in

existence for the five years preceding the investment, if:

(A)AAthe corporation has succeeded to the business

and assets and has assumed the liabilities of another corporation;

and

(B)AAneither the successor corporation nor the

corporation succeeded has defaulted in the payment of any debt

during the five years preceding the investment.

(b)AAAn insurer may not invest in the stock of:

(1)AAa manufacturing corporation with a net worth of

less than $25,000; or

(2)AAan oil corporation with a net worth of less than

$500,000.

(c)AAExcept as provided by Subsection (d), an insurer ’s

investment in the insurer’s own capital stock or in the stock of a

single corporation may not be in an amount exceeding 10 percent of

the amount of the insurer’s capital, surplus, and contingency

funds.

(d)AAAn insurer may own, and the insurer may invest not more

than 25 percent of the insurer ’s capital, surplus, and contingency

funds in, the capital stock of a single fire and casualty insurance

company if that investment gives the insurer a majority of the

outstanding stock of the fire and casualty insurance company.

(e)AAIn addition to the investments authorized by this
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section and subject to Section 425.226, an insurer may invest in the

capital stock, bonds, and other obligations of one or more solvent

corporations that portion of the insurer’s surplus funds that

exceeds the greater of:

(1)AA10 percent of the insurer’s admitted assets, as

determined from the insurer’s latest annual statement on file with

the department; or

(2)AAthe minimum capital and surplus requirements for

incorporating a life insurance company under Chapter 841.

(V.T.I.C. Art.A3.39, Part I, Sec. C, Paras. 1, 3.)

Sec.A425.221.AAAUTHORIZED INVESTMENTS FOR CAPITAL, SURPLUS,

AND CONTINGENCY FUNDS: BONDS OR NOTES OF EDUCATIONAL OR RELIGIOUS

CORPORATIONS. Subject to Section 425.226, an insurer may invest

the insurer’s capital, surplus, and contingency funds in a bond or

note of an educational or religious corporation that has provided

for the payment of a sufficient amount of the first weekly or

monthly revenues of the corporation to an interest and sinking fund

account in a bank or trust company as an independent paying agent.

(V.T.I.C. Art.A3.39, Part I, Sec. C, Para. 2.)

Sec.A425.222.AAAUTHORIZED INVESTMENTS FOR CAPITAL, SURPLUS,

AND CONTINGENCY FUNDS: LIFE INCOME INTERESTS IN QUALIFIED TRUSTS.

(a) Subject to this section, an insurer may invest the insurer ’s

capital, surplus, and contingency funds in a life income interest

in a qualified irrevocable express testamentary trust.

(b)AAFor purposes of this section, a trust is a qualified

trust if:

(1)AAeach fee simple recipient of any part of the corpus
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of the trust:

(A)AAis a public charity, church, educational

institution, or scientific institution;

(B)AAis located in this state; and

(C)AAis recognized by the United States Internal

Revenue Service as exempt from payment of income taxes;

(2)AAthe corpus of the trust is wholly or partly

composed of interests in real estate, stocks, bonds, debentures,

and other securities of an aggregate total value of at least $5

million; and

(3)AAthe corpus of the trust produces annual income of

at least $100,000.

(c)AAAn insurer ’s life income interest in a qualified trust

may not exceed 10 percent of the insurer’s admitted assets.

(d)AABefore an insurer may acquire a life income interest in

a qualified trust, the insurer must present evidence satisfactory

to the commissioner that shows:

(1)AAthe interest is subject to transfer and is

recognized as transferable;

(2)AAthe interest is capable of reasonable valuation;

(3)AAa market for the sale of the interest exists; and

(4)AAthe interest is supported by life insurance in:

(A)AAan amount not less than the admitted value of

the interest; and

(B)AAa form approved by the commissioner.

(e)AAIn valuing a life income interest in a qualified trust

on the insurer’s books, the insurer may value the interest only on
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the basis of the lesser of:

(1)AAthe recognized market established in accordance

with Subsection (d)(3); or

(2)AAthe ratio that the fractional life income interest

in the income of the trust bears to the total market value of the

properties held by the trust that are of a type of property an

insurer may lawfully acquire under the investment statutes of this

state. (V.T.I.C. Art.A3.39, Part I, Sec. C, Para. 4.)

Sec.A425.223.AAAUTHORIZED INVESTMENTS FOR CAPITAL, SURPLUS,

AND CONTINGENCY FUNDS: CAPITAL STOCK OF REINSURER. (a) Subject to

Subsection (b), an insurer may invest the insurer ’s capital,

surplus, and contingency funds in not more than 20 percent of the

capital stock of any other insurance company organized under

Chapter 841 whose principal business is the reinsurance, either

wholly or partly, of risks ceded to that insurer by other life

insurance companies.

(b)AAThe aggregate amount of an insurer’s investments under

this section may not exceed 10 percent of the insurer’s capital,

surplus, and contingency funds.

(c)AAThe investment authorized by this section may be made by

purchase of stock issued and outstanding or by subscription to and

payment for the increase in the capital stock of the reinsurer.

(V.T.I.C. Art.A3.39, Part I, Sec. D.)

Sec.A425.224.AAAUTHORIZED INVESTMENTS FOR CAPITAL, SURPLUS,

AND CONTINGENCY FUNDS: LOANS SECURED BY CORPORATE STOCK. (a)

Subject to this section, an insurer may loan the insurer ’s capital,

surplus, and contingency funds and take as collateral the capital
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stock, bonds, bills of exchange, or other commercial notes or bills

or the securities of:

(1)AAa solvent corporation that has not defaulted in

the payment of any debt during the five years preceding the

investment; or

(2)AAa solvent corporation that has not been in

existence for the five years preceding the investment, if:

(A)AAthe corporation has succeeded to the business

and assets and has assumed the liabilities of another corporation;

and

(B)AAneither the successor corporation nor the

corporation succeeded has defaulted in the payment of any debt

during the five years preceding the investment.

(b)AASubject to this section, an insurer may loan the

insurer’s capital, surplus, and contingency funds and take as

collateral the bonds or notes of an educational or religious

corporation that has provided for the payment of a sufficient

amount of the first weekly or monthly revenues of the corporation to

an interest and sinking fund account in a bank or trust company as

an independent paying agent.

(c)AAThe market value of the stock, bills of exchange, other

commercial notes or bills, or securities must be at all times during

the continuance of the loan at least 50 percent more than the amount

loaned on the securities or obligations.

(d)AAAn insurer may not take as collateral for any loan:

(1)AAthe insurer’s capital stock;

(2)AAthe stock of a single corporation in an amount that
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exceeds 10 percent of the amount of the insurer ’s own capital,

surplus, and contingency funds;

(3)AAthe stock of a manufacturing corporation with a

net worth of less than $25,000;

(4)AAthe stock of an oil corporation with a net worth of

less than $500,000; or

(5)AAany stock, the holder or owner of which is or may

become liable for any assessment other than taxes. (V.T.I.C.

Art.A3.39, Part II, Sec. B.)

Sec.A425.225.AAINVESTMENT IN FOREIGN SECURITIES. (a) An

insurer authorized to engage in business in a foreign country may

invest in securities of that country that are the same kind of

securities as those in the United States in which an insurer is

authorized by this subchapter to invest.

(b)AAThe aggregate amount of an insurer’s investments under

this section may not exceed the amount of the insurer ’s reserves on

the business in force in the foreign country. (V.T.I.C. Art.A3.39,

Part I, Sec. F, Para. 1.)

Sec.A425.226.AAINVESTMENT IN STOCK SUBJECT TO ASSESSMENT

PROHIBITED. An insurer may not invest any of the insurer ’s funds in

a stock, the holder or owner of which is or may become liable for any

assessment other than taxes. (V.T.I.C. Art.A3.39, Part I, Sec. F,

Para. 4.)

Sec.A425.227.AACERTAIN INVESTMENT POWERS NOT A RESTRICTION.

The investment powers granted by Sections 425.207 and 425.208 may

not be construed as restricting the powers granted by Sections

425.220 and 425.221. (V.T.I.C. Art.A3.39, Part I, Sec. F, Para. 5.)
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Sec.A425.228.AAINVESTMENTS OF CEDING INSURER. (a) Subject

to this section, if a domestic insurer assumes the business and

takes over the assets of another domestic or a foreign insurer, all

investments of the ceding insurer that were authorized, when made,

by the laws of the state in which the ceding insurer was organized

as proper securities for investment of the funds of an insurer and

that are taken over by the assuming insurer are considered to be

valid securities of the assuming insurer under the laws of this

state.

(b)AAThe commissioner must approve investments described by

Subsection (a) and the terms on which those investments are taken

over. The commissioner may require the assuming insurer to dispose

of any of the investments on notice the commissioner considers

reasonable. (V.T.I.C. Art.A3.39, Part I, Sec. F, Para. 3.)

Sec.A425.229.AAAUTHORIZED INVESTMENTS: REAL ESTATE FOR

INSURER’S OFFICES. (a) Subject to this section, an insurer may

secure, hold, and convey the following real property:

(1)AAone building site and office building for the

insurer’s accommodation in the transaction of the insurer ’s

business and for lease;

(2)AAbranch office buildings in this state and

elsewhere within the United States in which the insurer is

authorized to engage in business as necessary for the insurer ’s

convenient accommodation in the transaction of the insurer ’s

business and for lease; and

(3)AAparking facilities adjacent to or in the vicinity

of each office building owned by the insurer as reasonably
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necessary for the insurer and the building tenants.

(b)AAAn office building described by Subsection (a)(1) may be

on ground on which the insurer owns a lease the term of which

expires not sooner than the 50th anniversary of the date the insurer

acquires the lease. The insurer must own, or be entitled to the use

of, all the improvements on the leased ground. The value of the

improvements must be at least equal to the value of the ground and

at least 20 times the annual average ground rentals payable under

the lease. The office building must have an annual average net

rental of at least twice the annual ground rental. The insurer must

be liable for and shall pay all state and local taxes imposed

against the ground and improvements. For purposes of taxation, the

ground and improvements are considered to be real property owned by

the insurer. The commissioner must approve the acquisition of an

office building on leased ground before the insurer makes the

investment.

(c)AAThe insurer must use at least 50 percent of the space in

each branch office building under Subsection (a)(2) that is

available for occupancy for business purposes for the transaction

of the insurer’s business and not for lease to others.

(d)AAAn insurer may make an investment under Subsection

(a)(2) or (3) only in a municipality that has a population of 15,000

or more.

(e)AAAn insurer may not make an investment under this section

if, after making the investment, the insurer’s aggregate

investments under this section would exceed 33-1/3 percent of the

insurer’s admitted assets as of December 31 preceding the date of
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the investment, except that an insurer’s aggregate investments

under this section may be increased to an amount not to exceed 50

percent of the insurer’s admitted assets if the commissioner

approves the investment in advance, and the investment may be

further increased if the additional increase is paid for only from

surplus funds and is not included as an admitted asset of the

insurer.

(f)AAThe value of each investment under this section is

subject to the approval of the commissioner. The commissioner may,

at the time the investment is made or any time when an examination

of the insurer is being made, have an investment under this section

appraised by an appraiser appointed or approved by the

commissioner. The insurer shall pay the reasonable expense of the

appraisal. The expense of the appraisal is considered to be an

expense of the examination of the insurer. An insurer may not make

any increase in the valuation of real property described by

Subsection (a) unless the increase in valuation is approved by the

commissioner, subject to the conditions imposed by Subsection (e).

(V.T.I.C. Art.A3.40 (part).)

Sec.A425.230.AAAUTHORIZED INVESTMENTS: OIL, GAS, AND

MINERALS. (a) In this section and Section 425.231:

(1)AA"Producing" means producing oil, gas, or other

minerals in paying quantities. A well that has been shut in is

considered to be producing oil, gas, or other minerals in paying

quantities if shut-in royalties are being paid.

(2)AA"Production payment" means a right to oil, gas, or

other minerals in place or as produced that entitles the owner of

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

244



the right to a specified fraction of production until the owner

receives a specified amount of money, or a specified number of units

of oil, gas, or other minerals.

(3)AA"Royalty" or "overriding royalty" means a right to

oil, gas, and other minerals in place or as produced that entitles

the owner of the right to a specified fraction of production without

limitation to a specified amount of money or a specified number of

units of oil, gas, or other minerals.

(b)AASubject to this section, in addition to and without

limitation on the purposes for which real property may be acquired,

secured, held, or retained under Section 425.229 or 425.231, an

insurer may secure, hold, retain, and convey production payments,

producing royalties, and producing overriding royalties as an

investment for the production of income.

(c)AAThe aggregate amount of an insurer’s investments under

this section, plus the aggregate amount of the insurer’s

investments in home office and branch office properties under

Section 425.229, may not exceed the total amount permitted by and is

subject to all of the limitations imposed by Sections 425.229(e)

and (f). For purposes of this subsection, an investment in

production payments, producing royalties, or producing overriding

royalties is considered to be an investment in property described

by Section 425.229.

(d)AAFor the purposes of Section 425.229(f), the

commissioner may establish a value of a production payment,

producing royalty, or producing overriding royalty as the maximum

amount that the insurer purchasing the production payment,
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producing royalty, or producing overriding royalty could loan

against a first lien on the production payment, producing royalty,

or producing overriding royalty under Sections 425.214(f)-(h).

(e)AAAn insurer may not make an investment in production

payments, producing royalties, or producing overriding royalties

solely for the production of income if, after making the

investment, the insurer’s total investment at cost in the

production payments, producing royalties, or producing overriding

royalties would exceed 10 percent of the insurer ’s admitted assets

as of December 31 preceding the date of the investment.

(f)AAIf production in paying quantities from a royalty

interest or overriding royalty interest held by an insurer ends,

the insurer shall sell and dispose of the royalty or overriding

royalty not later than the second anniversary of the date the

production ends, unless:

(1)AAproduction in paying quantities has resumed; or

(2)AAthe insurer obtains from the commissioner a

certificate stating that the insurer’s interests will suffer

materially by the forced sale of the interest.

(g)AAThe commissioner shall state in a certificate under

Subsection (f)(2) the amount of time by which the period for sale is

extended under that subsection. (V.T.I.C. Art.A3.40 (part).)

Sec.A425.231.AAAUTHORIZED INVESTMENTS: REAL PROPERTY

ACQUIRED UNDER CERTAIN CIRCUMSTANCES. (a) Subject to this

section, an insurer may secure, hold, and convey the following real

property:

(1)AAreal property acquired in good faith as security
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for a loan previously contracted or for money due;

(2)AAreal property conveyed to the insurer to satisfy a

debt previously contracted in the course of the insurer ’s dealings;

and

(3)AAreal property purchased at a sale under a

judgment, court decree, or mortgage or other lien held by the

insurer.

(b)AAAn insurer shall sell and dispose of all property

described by Subsection (a) that is not necessary for the insurer ’s

accommodation in the convenient transaction of the insurer ’s

business, other than an interest in minerals or royalties reserved

on the sale of land acquired under Subsection (a) or an interest in

producing royalties or producing overriding royalties otherwise

acquired, not later than the fifth anniversary of:

(1)AAthe date the insurer acquires title to the

property; or

(2)AAthe date the property ceases to be necessary for

the accommodation of the insurer’s business.

(c)AAAn insurer may hold property acquired under Subsection

(a) for a period longer than that specified by Subsection (b) if the

insurer obtains a certificate from the commissioner stating that

the insurer’s interests will suffer materially by the forced sale

of the property. The commissioner shall state in the certificate

the amount of time by which the period for sale is extended under

this subsection. (V.T.I.C. Art.A3.40 (part).)

Sec.A425.232.AAAUTHORIZED INVESTMENTS: IMPROVED

INCOME-PRODUCING REAL PROPERTY. (a) In this section, "improved
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income-producing real property" includes all commercial and

industrial real property, a substantial portion of which has been

materially enhanced in value by the construction of durable,

permanent-type buildings and other improvements costing an amount

at least equal to the value of the real property, excluding the

buildings and improvements, that is held or acquired by purchase,

lease, or otherwise for the production of income. The term does not

include agricultural, horticultural, farm and ranch, or

residential property, or single or multiunit family dwelling

property.

(b)AANotwithstanding Sections 425.229, 425.230, and 425.231,

subject to this section, a domestic insurer may:

(1)AAinvest any of the insurer’s funds and

accumulations in improved income-producing real property or any

interest in improved income-producing real property; and

(2)AAhold, improve, maintain, manage, lease, sell, or

convey improved income-producing real property or an interest in

improved income-producing real property.

(c)AAThe aggregate amount of an insurer ’s investments in all

income-producing real property, including improvements, may not

exceed 15 percent of the insurer’s admitted assets. The amount of

an insurer ’s investment in a single piece of improved

income-producing real property, including improvements, may not

exceed five percent of the insurer’s admitted assets. For purposes

of this subsection, an insurer’s admitted assets are determined

from the insurer’s annual statement as of the preceding December 31

and filed with the department as required by law. Section
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425.229(f) applies to the value of any investment made under this

section.

(d)AAThe investment authority granted by this section is in

addition to that granted by Sections 425.229, 425.230, and 425.231,

except that an insurer may not make an investment in improved

income-producing real property that, when added to the insurer ’s

investments under Section 425.229, would exceed the limitations

imposed by Section 425.229(e).

(e)AAThis section does not permit an insurer to purchase

undeveloped real property for the purpose of development or

subdivision. (V.T.I.C. Art.A3.40-1, Secs. 1, 3.)

CHAPTER 426. RESERVES FOR WORKERS’ COMPENSATION

INSURANCE COMPANIES

Sec.A426.001.AARESERVES REQUIRED

Sec.A426.002.AACOMPUTATION OF RESERVES

Sec.A426.003.AAMAINTENANCE OF RESERVES; NOTICE OF

AAAAAAAAAAAAAAAAANONCOMPLIANCE

CHAPTER 426. RESERVES FOR WORKERS’ COMPENSATION

INSURANCE COMPANIES

Sec.A426.001.AARESERVES REQUIRED.AAA workers’ compensation

insurance company engaged in business in this state shall maintain

reserves in an amount estimated in the aggregate to provide for the

payment of all losses and claims incurred, whether reported or

unreported. The company may not maintain reserves in an amount that

is greater than reasonably necessary for that purpose. (V.T.I.C.

Art. 5.61, Sec. (a) (part).)

Sec.A426.002.AACOMPUTATION OF RESERVES.AAReserves required
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by Section 426.001 must be computed in accordance with any rules

adopted by the commissioner to adequately protect insureds, secure

the solvency of the workers’ compensation insurance company, and

prevent unreasonably large reserves. (V.T.I.C. Art. 5.61, Sec. (a)

(part).)

Sec.A426.003.AAMAINTENANCE OF RESERVES; NOTICE OF

NONCOMPLIANCE.AA(a)AAIf a workers’ compensation insurance

company’s reserves are determined under this chapter to be:

(1)AAinadequate, the commissioner shall notify the

company and require the company to establish and maintain

reasonable additional reserves; or

(2)AAunreasonably large, the commissioner shall notify

the company and require the company to reduce the amount of reserves

to a reasonable amount.

(b)AANot later than the 60th day after the date of

notification of noncompliance under Subsection (a), the company

shall:

(1)AArestore compliance as required by Subsection (a);

and

(2)AAfile a statement of restored compliance,

accompanied by any documentation required by the commissioner.

(V.T.I.C. Art. 5.61, Secs. (b), (c).)

CHAPTER 427. SUBORDINATED INDEBTEDNESS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A427.001.AAAPPLICABILITY OF CHAPTER

Sec.A427.002.AARULES

[Sections 427.003-427.050 reserved for expansion]
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SUBCHAPTER B. LOAN, ADVANCE, AND OTHER INDEBTEDNESS

Sec.A427.051.AALOAN OR ADVANCE PERMITTED

Sec.A427.052.AASUBORDINATED LIABILITY PERMITTED

Sec.A427.053.AAAPPROVAL OF AGREEMENT REQUIRED

Sec.A427.054.AALIABILITY

Sec.A427.055.AAPAYMENT OF PRINCIPAL OR INTEREST ON

AAAAAAAAAAAAAAAAACERTAIN LIABILITIES

CHAPTER 427. SUBORDINATED INDEBTEDNESS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A427.001.AAAPPLICABILITY OF CHAPTER.AAThis chapter

applies to an insurer or health maintenance organization as defined

by Section 401.001. (V.T.I.C. Art. 1.39, Sec. (a).)

Sec.A427.002.AARULES. The commissioner shall adopt rules

necessary to implement this chapter. (V.T.I.C. Art. 1.39, Sec.

(f).)

[Sections 427.003-427.050 reserved for expansion]

SUBCHAPTER B. LOAN, ADVANCE, AND OTHER INDEBTEDNESS

Sec.A427.051.AALOAN OR ADVANCE PERMITTED.AAAn insurer or

health maintenance organization may obtain a loan or an advance,

repayable with interest, of:

(1)AAcash;

(2)AAcash equivalents; or

(3)AAother assets that have a readily determinable

value and are satisfactory to the commissioner. (V.T.I.C.

Art.A1.39, Sec. (b) (part).)

Sec.A427.052.AASUBORDINATED LIABILITY PERMITTED.AA(a)AAAn

insurer or health maintenance organization may assume a

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

251



subordinated liability for repayment of a loan or advance described

by Section 427.051 and payment of interest on the loan or advance if

the insurer or health maintenance organization and the creditor

execute a written agreement stating that the creditor may be paid

only out of that portion of the insurer ’s or health maintenance

organization’s surplus that exceeds the greater of:

(1)AAa minimum surplus amount set in the agreement; or

(2)AAa minimum surplus amount of $500,000.

(b)AAThe department or commissioner may not require the

agreement to provide a minimum surplus amount that is different

from the amount described by this section. (V.T.I.C. Art.A1.39,

Sec. (b) (part).)

Sec.A427.053.AAAPPROVAL OF AGREEMENT REQUIRED.AA(a)AAAn

insurer or health maintenance organization must submit the written

agreement under Section 427.052 to the commissioner for approval of

the form and content of the agreement.

(b)AAThe commissioner must approve or disapprove the

agreement not later than the 30th day after the date the insurer or

health maintenance organization submits the agreement. If the

commissioner fails to act as required by this subsection, the

agreement is considered approved.

(c)AAAn insurer or health maintenance organization may

assume a subordinated liability only after the commissioner has

approved the agreement under this chapter or Subchapter C, Chapter

823. (V.T.I.C. Art.A1.39, Sec. (e) (part).)

Sec.A427.054.AALIABILITY.AA(a)AAA loan or advance made under

this chapter, including any interest accruing on the loan or

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

252



advance, is a legal liability of the insurer or health maintenance

organization, and a liability with respect to the insurer ’s or

health maintenance organization’s financial statement, only to the

extent provided by the terms of the loan or advance agreement.

(b)AANotwithstanding Subsection (a), if the loan or advance

agreement provides for a sinking fund out of which the loan or

advance is to be repaid, the loan or advance is a legal liability of

the insurer or health maintenance organization, and a liability

with respect to the insurer’s or health maintenance organization ’s

financial statement, only to the extent of the amounts accumulated

and held in the sinking fund. By agreement of the parties, any

portion of the amounts accumulated in the sinking fund may be

returned to the surplus of the insurer or health maintenance

organization at any time and any amount returned may not be a legal

liability of the insurer or health maintenance organization or a

liability with respect to the insurer ’s or health maintenance

organization’s financial statement. (V.T.I.C. Art.A1.39, Secs.

(c), (d).)

Sec.A427.055.AAPAYMENT OF PRINCIPAL OR INTEREST ON CERTAIN

LIABILITIES.AA(a)AAAn insurer or health maintenance organization

may not pay principal or interest on a subordinated liability

assumed under Section 427.052 or Subchapter C, Chapter 823, on or

after September 1, 1995, unless:

(1)AAthe payment complies with a schedule of payments

contained in the agreement approved by the commissioner in

accordance with Section 427.052 or Subchapter C, Chapter 823; or

(2)AAif the payment does not comply with the schedule of
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payments contained in the agreement or the agreement does not

contain a payment schedule, the insurer or health maintenance

organization provides written notice to the commissioner not later

than the 15th day before the scheduled payment date.

(b)AAA loan, debenture, revenue bond, or advance agreement

issued to an insurer or health maintenance organization before

September 1, 1995, and any subsequent payment of principal or

interest on the indebtedness are governed by the law in effect on

the date of issuance. (V.T.I.C. Art.A1.39, Sec. (e) (part).)

[Chapters 428-440 reserved for expansion]

SUBTITLE C. DELINQUENT INSURERS

CHAPTER 441. SUPERVISION AND CONSERVATORSHIP

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A441.001.AAFINDINGS AND PURPOSE

Sec.A441.002.AADEFINITION

Sec.A441.003.AAAPPLICABILITY OF AND COMPLIANCE WITH

AAAAAAAAAAAAAAAAACHAPTER

Sec.A441.004.AAACTIONS OF COMMISSIONER

Sec.A441.005.AARULES; AUTHORITY FOR ADMINISTRATIVE

AAAAAAAAAAAAAAAAAACTION

Sec.A441.006.AARULES AND PROCEDURES FOR MERGER OF

AAAAAAAAAAAAAAAAAINSURERS

Sec.A441.007.AACONFLICT WITH OTHER LAWS

Sec.A441.008.AAINAPPLICABILITY OF CERTAIN

AAAAAAAAAAAAAAAAAADMINISTRATIVE PROCEDURE PROVISIONS

[Sections 441.009-441.050 reserved for expansion]
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SUBCHAPTER B. DETERMINATION AND NOTICE

Sec.A441.051.AACIRCUMSTANCES CONSTITUTING INSOLVENCY OR

AAAAAAAAAAAAAAAAADELINQUENCY

Sec.A441.052.AACIRCUMSTANCES CONSTITUTING INSURER

AAAAAAAAAAAAAAAAAEXCEEDING POWERS

Sec.A441.053.AANOTICE TO INSURER

[Sections 441.054-441.100 reserved for expansion]

SUBCHAPTER C. SUPERVISION

Sec.A441.101.AAAPPOINTMENT OF SUPERVISOR

Sec.A441.102.AATIME FOR COMPLIANCE WITH REQUIREMENTS OF

AAAAAAAAAAAAAAAAASUPERVISION

Sec.A441.103.AAPAYMENT OF CLAIMS

Sec.A441.104.AAPROHIBITED ACTS DURING SUPERVISION

Sec.A441.105.AAHEARING ON SUPERVISION; TERMINATION BY

AAAAAAAAAAAAAAAAACONSERVATION OR RELEASE

[Sections 441.106-441.150 reserved for expansion]

SUBCHAPTER D. CONSERVATORSHIP

Sec.A441.151.AAAPPOINTMENT OF CONSERVATOR

Sec.A441.152.AANOTICE OF CONSERVATORSHIP

Sec.A441.153.AAPOWERS AND DUTIES OF CONSERVATOR

Sec.A441.154.AAPAYMENT OF CLAIMS

Sec.A441.155.AAREINSURANCE DURING CONSERVATORSHIP

Sec.A441.156.AAHEARINGS DURING CONSERVATORSHIP

Sec.A441.157.AAIMMUNITY

Sec.A441.158.AAVENUE

Sec.A441.159.AADURATION OF CONSERVATORSHIP

Sec.A441.160.AARETURN TO MANAGEMENT
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[Sections 441.161-441.200 reserved for expansion]

SUBCHAPTER E. PROVISIONS APPLYING TO SUPERVISION AND

CONSERVATORSHIP

Sec.A441.201.AACONFIDENTIALITY

Sec.A441.202.AACOSTS OF SUPERVISION AND CONSERVATORSHIP

Sec.A441.203.AACOLLECTION OF FEES FROM REHABILITATED

AAAAAAAAAAAAAAAAAINSURER

Sec.A441.204.AAREVIEW AND STAY OF CERTAIN ACTS OF

AAAAAAAAAAAAAAAAASUPERVISOR OR CONSERVATOR

Sec.A441.205.AAAPPEAL OF CERTAIN ORDERS

Sec.A441.206.AAEX PARTE MEETING WITH COMMISSIONER

Sec.A441.207.AAINSURER EMPLOYEES DURING SUPERVISION OR

AAAAAAAAAAAAAAAAACONSERVATORSHIP

[Sections 441.208-441.250 reserved for expansion]

SUBCHAPTER F. OUT-OF-STATE INSURERS

Sec.A441.251.AAAPPLICABILITY

Sec.A441.252.AAAPPOINTMENT OF ANCILLARY SUPERVISOR OR

AAAAAAAAAAAAAAAAACONSERVATOR

Sec.A441.253.AAPOWERS AND DUTIES OF ANCILLARY

AAAAAAAAAAAAAAAAASUPERVISOR OR CONSERVATOR

Sec.A441.254.AAFAILURE TO COMPLY WITH REQUIREMENTS OF

AAAAAAAAAAAAAAAAASUPERVISION

Sec.A441.255.AAREFERRAL FOR REMEDIAL ACTION

[Sections 441.256-441.300 reserved for expansion]

SUBCHAPTER G. POWERS AND DUTIES OF ATTORNEY GENERAL

Sec.A441.301.AAREMEDIAL ACTION BY ATTORNEY GENERAL
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Sec.A441.302.AAFORFEITURE AND CANCELLATION OF CHARTER

AAAAAAAAAAAAAAAAAON CONCLUSION OF BUSINESS

[Sections 441.303-441.350 reserved for expansion]

SUBCHAPTER H. AGENTS OF RECORD FOR CERTAIN INSUREDS

Sec.A441.351.AAAGENTS OF RECORD

CHAPTER 441. SUPERVISION AND CONSERVATORSHIP

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A441.001.AAFINDINGS AND PURPOSE. (a) An insurer

delinquency, or the state’s inability to properly proceed in a

threatened delinquency, directly or indirectly affects other

insurers by creating a lack of public confidence in insurance and

insurers. Insurer delinquencies destroy public confidence in the

state’s ability to regulate insurers. The harmful results of

insurer delinquencies, including those described by this

subsection, are properly minimized by laws designed to protect and

assist insureds, creditors, and owners.

(b)AAPlacing an insurer in receivership often destroys or

diminishes, or is likely to destroy or diminish, the value of the

insurer’s assets, including:

(1)AAthe insurer’s insurance account or in-force

business;

(2)AAthe insurer as a going concern; and

(3)AAthe insurer’s agency force.

(c)AAThe value of the assets described by Subsection (b)

should be preserved if the circumstances of the insurer ’s financial

condition warrant an attempt to rehabilitate or conserve the

insurer and the rehabilitation or conservation is otherwise
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feasible.

(d)AAIt is a proper concern of this state and proper policy to

attempt to correct or remedy insurer misconduct, ineptness, or

misfortune.

(e)AAThe purpose of this chapter is to:

(1)AAprovide for the rehabilitation and conservation of

insurers by authorizing and requiring supervision and

conservatorship by the commissioner;

(2)AAauthorize action to determine whether an attempt

should be made to rehabilitate and conserve an insurer;

(3)AAavoid, if possible and feasible, the necessity of

placing an insurer under temporary or permanent receivership;

(4)AAprovide for the protection of an insurer’s assets

pending determination of whether the insurer may be successfully

rehabilitated; and

(5)AAalleviate concerns regarding insurance and

insurers.

(f)AARehabilitation of an insurer might not be accomplished

in every case, but this chapter facilitates and directs an attempt

to rehabilitate an insurer without immediate resort to the harsher

remedy of receivership. If receivership becomes necessary, the

preliminary supervision and conservatorship may prevent a

dissipation of assets, which will benefit policyholders,

creditors, and owners.

(g)AAFor the reasons stated by this section, the substance

and procedures of this chapter are the public policy of this state

and are necessary to the public welfare. That policy and welfare
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require the availability of this chapter and the application of

this chapter if circumstances warrant.

(h)AAThis chapter provides, in conjunction with other law, a

generally ordered sequence, and provides for review at each step,

of supervision, concurrent conservatorship and rehabilitation,

including reinsurance, and cessation of the conservatorship by

rehabilitation or by receivership and liquidation if at any time

that cessation is indicated or determined to be appropriate.

(V.T.I.C. Art. 21.28-A, Sec. 1 (part).)

Sec.A441.002.AADEFINITION. In this chapter, unless the

purposes of this chapter clearly require or the context clearly

indicates another meaning, "insurer" means a person, organization,

or company, regardless of whether the person or entity is

authorized or admitted, that engages in the business of insurance

or that acts as a principal or agent of a person, organization, or

company engaged in the business of insurance. The term includes a

stock insurance company, reciprocal or interinsurance exchange,

Lloyd’s plan, fraternal benefit society, stipulated premium

company, title insurance company, and mutual insurance company of

any kind, including a statewide mutual assessment company, local

mutual aid association, burial association, county mutual

insurance company, and farm mutual insurance company. (V.T.I.C.

Art. 21.28-A, Secs. 2 (part), (a).)

Sec.A441.003.AAAPPLICABILITY OF AND COMPLIANCE WITH

CHAPTER.AACompliance with this chapter is a condition of engaging

in the business of insurance in this state. This chapter applies

to, and is a consequence of, any other transaction with respect to
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an insurer or insurance. (V.T.I.C. Art. 21.28-A, Sec. 1 (part).)

Sec.A441.004.AAACTIONS OF COMMISSIONER. (a) In the event of

an insurer’s delinquency or suspected delinquency, the

commissioner, in the commissioner ’s administrative discretion, may

act under this chapter, another applicable law, or a combination of

this chapter and another applicable law.

(b)AAIf the commissioner determines to act under this chapter

or is directed by a court to act under this chapter, the

commissioner shall comply with the requirements of this chapter.

(V.T.I.C. Art. 21.28-A, Secs. 10, 12(a) (part).)

Sec.A441.005.AARULES; AUTHORITY FOR ADMINISTRATIVE ACTION.

(a) The commissioner may:

(1)AAadopt reasonable rules as necessary to implement

and supplement this chapter and the purposes of this chapter; and

(2)AAtake any administrative action required by the

findings of Section 441.001.

(b)AAThe authority granted by this section may be inferred

from the context of this chapter. (V.T.I.C. Art. 21.28-A, Secs. 1

(part), 11.)

Sec.A441.006.AARULES AND PROCEDURES FOR MERGER OF INSURERS.

(a) The commissioner shall adopt rules that encourage the merger of

insurers in weak financial condition with insurers in strong

financial condition in cases in which rehabilitation or

conservation of an insurer would be inefficient or impracticable.

(b)AAThe rules and procedures for conservatorship may not be

used unless the rules and procedures adopted to promote the merger

of insurers in weak financial condition are followed. (V.T.I.C.
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Art. 21.28-A, Sec. 1 (part).)

Sec.A441.007.AACONFLICT WITH OTHER LAWS.AAIf this chapter

conflicts with any other law, this chapter prevails. (V.T.I.C.

Art. 21.28-A, Sec. 12(a) (part).)

Sec.A441.008.AAINAPPLICABILITY OF CERTAIN ADMINISTRATIVE

PROCEDURE PROVISIONS.AASection 2001.062, Government Code, does not

apply to a hearing conducted under this chapter. (V.T.I.C. Art.

21.28-A, Sec. 3 (part).)

[Sections 441.009-441.050 reserved for expansion]

SUBCHAPTER B. DETERMINATION AND NOTICE

Sec.A441.051.AACIRCUMSTANCES CONSTITUTING INSOLVENCY OR

DELINQUENCY.AAFor the purposes of this chapter, the circumstances

in which an insurer is considered insolvent, delinquent, or

threatened with delinquency include circumstances in which the

insurer:

(1)AAhas required surplus, capital, or capital stock

that is impaired to an extent prohibited by law;

(2)AAcontinues to write new business when the insurer

does not have the surplus, capital, or capital stock that is

required by law to write new business;

(3)AAconducts the insurer’s business fraudulently; or

(4)AAattempts to dissolve or liquidate without first

having made provisions satisfactory to the commissioner for

liabilities arising from insurance policies issued by the insurer.

(V.T.I.C. Art. 21.28-A, Secs. 2 (part), (b).)

Sec.A441.052.AACIRCUMSTANCES CONSTITUTING INSURER EXCEEDING

POWERS.AAFor the purposes of this chapter, the circumstances in
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which an insurer is considered to have exceeded the insurer’s

powers include circumstances in which the insurer:

(1)AArefuses to permit the commissioner, the

commissioner’s deputy, or an examiner appointed by the department

to examine the insurer’s books, papers, accounts, records, or

affairs;

(2)AAis organized in this state and removes from the

state books, papers, accounts, or records that are necessary to

examine the insurer;

(3)AAfails to promptly answer inquiries authorized by

Section 38.001;

(4)AAfails to comply with an order of the commissioner

to remedy, within the time prescribed by law, a prohibited

deficiency in the insurer ’s capital, capital stock, or surplus;

(5)AAwithout obtaining the commissioner ’s prior written

approval:

(A)AAtotally reinsures the insurer’s entire

outstanding business; or

(B)AAmerges or consolidates substantially all of

the insurer’s property or business with another insurer;

(6)AAcontinues to write business after the insurer’s

certificate of authority has been revoked or suspended; or

(7)AAis in a condition that makes the insurer’s

continuation in business hazardous to the public or to the

insurer’s policyholders or certificate holders. (V.T.I.C. Art.

21.28-A, Secs. 2 (part), (c).)

Sec.A441.053.AANOTICE TO INSURER. (a) If at any time the
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commissioner determines that an insurer is insolvent, has exceeded

the insurer ’s powers, or has otherwise failed to comply with the

law, the commissioner shall:

(1)AAnotify the insurer of that determination;

(2)AAprovide to the insurer a written list of the

commissioner’s requirements to abate the conditions on which that

determination was based; and

(3)AAif the commissioner determines that the insurer

requires supervision, notify the insurer that the insurer is under

the commissioner’s supervision and that the commissioner is

invoking this chapter.

(b)AAThe commissioner may provide the notice and information

to an insurer that agrees to supervision.

(c)AAThe insurer shall comply with the commissioner ’s

requirements. (V.T.I.C. Art. 21.28-A, Secs. 2 (part), (d) (part),

3 (part).)

[Sections 441.054-441.100 reserved for expansion]

SUBCHAPTER C. SUPERVISION

Sec.A441.101.AAAPPOINTMENT OF SUPERVISOR.AAThe commissioner

may appoint a supervisor to supervise an insurer. (V.T.I.C. Art.

21.28-A, Sec. 4(a) (part).)

Sec.A441.102.AATIME FOR COMPLIANCE WITH REQUIREMENTS OF

SUPERVISION. An insurer under supervision must comply with the

commissioner’s requirements under Section 441.053 not later than

the 180th day after the date of the commissioner ’s notice of

supervision. (V.T.I.C. Art. 21.28-A, Sec. 3 (part).)

Sec.A441.103.AAPAYMENT OF CLAIMS.AAAn insurer under
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supervision shall continue to pay claims under an insurance policy

according to the terms of the policy. (V.T.I.C. Art. 21.28-A, Sec.

3 (part).)

Sec.A441.104.AAPROHIBITED ACTS DURING SUPERVISION.AADuring

supervision, the commissioner may prohibit the insurer from taking

any of the following actions without the prior approval of the

commissioner or supervisor:

(1)AAdisposing of, conveying, or encumbering any of the

insurer’s assets or business in force;

(2)AAwithdrawing money from the insurer’s bank

accounts;

(3)AAlending or investing the insurer’s money;

(4)AAtransferring the insurer’s property;

(5)AAincurring a debt, obligation, or liability;

(6)AAmerging or consolidating with another company;

(7)AAentering into a new reinsurance contract or

treaty;

(8)AAterminating, surrendering, forfeiting,

converting, or lapsing an insurance policy, except for nonpayment

of premiums due; or

(9)AAreleasing, paying, or refunding premium deposits,

accrued cash or loan values, unearned premiums, or other reserves

on an insurance policy. (V.T.I.C. Art. 21.28-A, Sec. 4(a) (part).)

Sec.A441.105.AAHEARING ON SUPERVISION; TERMINATION BY

CONSERVATION OR RELEASE. (a) On the commissioner ’s own motion or

the motion of a party of record, a hearing may be scheduled relating

to an insurer under supervision after at least 10 days ’ written
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notice to each party of record. Notice may be waived by the parties

of record.

(b)AAThe commissioner shall place the insurer in

conservatorship if, after the hearing, it is determined that the

insurer:

(1)AAfailed to comply with the commissioner ’s

requirements;

(2)AAhas not been rehabilitated;

(3)AAis insolvent; or

(4)AAappears to have exceeded the insurer’s powers.

(c)AAThe commissioner may release the insurer from

supervision if, after the hearing, it is determined that the

insurer:

(1)AAhas been rehabilitated; or

(2)AAis no longer in a condition that makes the

insurer’s continuation in business hazardous to the public or to

the insurer’s policyholders or certificate holders. (V.T.I.C. Art.

21.28-A, Sec. 3 (part).)

[Sections 441.106-441.150 reserved for expansion]

SUBCHAPTER D. CONSERVATORSHIP

Sec.A441.151.AAAPPOINTMENT OF CONSERVATOR.AA(a)AAThe

commissioner may appoint a conservator for an insurer:

(1)AAif:

(A)AAafter notice and opportunity for hearing, it

is determined that the insurer:

(i)AAis insolvent;

(ii)AAappears to have exceeded the insurer’s
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powers; or

(iii)AAhas failed to comply with any

requirement of the commissioner; or

(B)AAthe insurer agrees to the appointment of a

conservator; and

(2)AAif it is determined that supervision is inadequate

to rehabilitate the insurer.

(b)AAThe commissioner may appoint a conservator. (V.T.I.C.

Art. 21.28-A, Secs. 2 (part), (d) (part), 5 (part).)

Sec.A441.152.AANOTICE OF CONSERVATORSHIP.AA(a)AANot later

than the seventh day after the date the commissioner enters an order

appointing a conservator for an insurer as provided by Section

441.151 or Subchapter F, the commissioner shall publish notice of

the conservatorship in at least one newspaper of general

circulation in each county with a population of at least 100,000.

(b)AAThe notice must include:

(1)AAthe name of the insurer placed in conservatorship;

(2)AAthe date the insurer was placed in conservatorship

in this state;

(3)AAthe reasons for placing the insurer in

conservatorship;

(4)AAany action with respect to the insurer that is

available to a policyholder; and

(5)AAany requirement with which a policyholder must

comply. (V.T.I.C. Art. 21.28-A, Sec. 5A.)

Sec.A441.153.AAPOWERS AND DUTIES OF CONSERVATOR.AA(a) The

conservator appointed for an insurer under Section 441.151 shall
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immediately take charge of the insurer and all of the insurer ’s

property, books, records, and effects, conduct the insurer’s

business, and act to remove the causes and conditions that made the

conservatorship order necessary, as directed by the commissioner.

(b)AADuring the conservatorship, the conservator shall

provide reports to the commissioner as required by the commissioner

and may:

(1)AAtake all necessary measures in the conservator ’s

own name as conservator to preserve, protect, or recover any asset

or property of the insurer, including a claim or cause of action

that the insurer may assert; and

(2)AAfile a suit, or prosecute and defend a suit filed

by or against the insurer, as the conservator considers necessary

to protect all of the interested parties or any property affected by

the suit. (V.T.I.C. Art. 21.28-A, Sec. 5 (part).)

Sec.A441.154.AAPAYMENT OF CLAIMS.AAAn insurer under

conservatorship shall continue to pay claims under an insurance

policy according to the terms of the policy. (V.T.I.C. Art.

21.28-A, Sec. 9 (part).)

Sec.A441.155.AAREINSURANCE DURING CONSERVATORSHIP.AA(a) If

during a conservatorship it appears that the interest of the

insurer’s policyholders or certificate holders is best protected by

reinsuring the policies or certificates, the conservator may, with

the approval of or at the direction of the commissioner:

(1)AAreinsure all or part of the insurer ’s policies or

certificates with a solvent insurer authorized to engage in

business in this state; and
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(2)AAto the extent that the insurer has reserves

attributable to the reinsured policies or certificates, transfer to

the reinsurer reserves in an amount sufficient to reinsure the

policies or certificates.

(b)AAA transfer of reserves under this section may not be

considered a preference of a creditor. (V.T.I.C. Art. 21.28-A,

Sec. 5 (part).)

Sec.A441.156.AAHEARINGS DURING CONSERVATORSHIP.AA(a)AAOn

the commissioner’s own motion or the motion of a party of record, a

hearing relating to an insurer in conservatorship may be scheduled

after at least 10 days ’ written notice to each party of record.

(b)AAThe notice required by this section may be waived by the

parties of record. (V.T.I.C. Art. 21.28-A, Sec. 5 (part).)

Sec.A441.157.AAIMMUNITY.AAA conservator and the

conservator’s agents and employees are not liable, and a cause of

action does not arise against the conservator or an agent or

employee, for an action taken or not taken by the conservator,

agent, or employee in connection with the adjustment, negotiation,

or settlement of a claim. (V.T.I.C. Art. 21.28-A, Sec. 5 (part).)

Sec.A441.158.AAVENUE.AA(a)AAA suit against an insurer in

conservatorship or against the conservator may be filed only in

Travis County unless the cause of action is based on the terms of an

insurance policy issued by the insurer.

(b)AAA conservator appointed under this chapter may file suit

in Travis County against any person to preserve, protect, or

recover any asset or property of the insurer, including a claim or

cause of action that may be asserted by the insurer. (V.T.I.C. Art.
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21.28-A, Sec. 8.)

Sec.A441.159.AADURATION OF CONSERVATORSHIP.AA(a) Except as

provided by Subsection (b), a conservator appointed under this

chapter shall complete the conservator ’s duties as required by this

chapter not later than the 90th day after the date of appointment.

(b)AAIf the commissioner issues written findings that there

is a substantial likelihood of rehabilitation of the insurer in

conservatorship, the commissioner may extend the conservatorship

for additional successive 30-day periods. The total period of

extensions may not exceed 180 consecutive days. A hearing is not

required before the commissioner issues the findings. (V.T.I.C.

Art. 21.28-A, Sec. 9 (part).)

Sec.A441.160.AARETURN TO MANAGEMENT.AAAn insurer that is

rehabilitated shall be returned to management or placed under new

management under reasonable conditions that best tend to prevent

defeat of the purposes of the conservatorship. (V.T.I.C. Art.

21.28-A, Sec. 9 (part).)

[Sections 441.161-441.200 reserved for expansion]

SUBCHAPTER E. PROVISIONS APPLYING TO SUPERVISION AND

CONSERVATORSHIP

Sec.A441.201.AACONFIDENTIALITY.AA(a) Hearings and orders,

notices, correspondence, reports, records, and other information

in the department’s possession relating to the supervision or

conservatorship of an insurer are confidential during the

supervision or conservatorship. On termination of the supervision

or conservatorship, the information in the department ’s custody

that relates to the supervision or conservatorship is public
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information.

(b)AAThis section does not prohibit access by the department

to hearings or orders, notices, correspondence, reports, records,

or other information.

(c)AAThe provisions of Chapter 2001, Government Code,

relating to discovery apply to the parties of record in a proceeding

under this chapter.

(d)AAThe commissioner may open a proceeding under this

chapter or disclose information that is confidential under this

section to a department, agency, or instrumentality of this state,

another state, or the United States if the commissioner determines

that opening the proceeding or disclosing the information is

necessary or proper to enforce the laws of this state, another

state, or the United States.

(e)AAAn officer or employee of the department is not liable

for a release of information that is confidential under this

section unless it is shown that the release was accomplished with

actual malice.

(f)AAThis section does not apply to information:

(1)AAif the insurer’s insureds are not protected by

Chapter 462, 463, or 2602, or substantially similar statutes; or

(2)AAon the appointment by a court of a receiver for the

insurer. (V.T.I.C. Art. 21.28-A, Sec. 3A.)

Sec.A441.202.AACOSTS OF SUPERVISION AND CONSERVATORSHIP.

The commissioner shall determine the costs related to services

provided by a supervisor or conservator under this chapter.

Subject to Section 442.551, the costs shall be charged against the
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insurer’s assets and paid as determined by the commissioner.

(V.T.I.C. Art. 21.28-A, Sec. 5 (part).)

Sec.A441.203.AACOLLECTION OF FEES FROM REHABILITATED

INSURER.AA(a)AAThe commissioner may collect fees from an insurer

described by Section 82.002 that is successfully rehabilitated by

the commissioner. The fees must be in amounts sufficient to cover

the cost of rehabilitating the insurer, but may not exceed that

cost.

(b)AAThe department may use fees collected under this section

only for the rehabilitation of the insurer from which the fees are

collected.

(c)AAFees collected under this section shall be deposited in

and expended through the Texas Department of Insurance operating

account.

(d)AAThe commissioner may determine the terms of the

collection or repayment of the fees. (V.T.I.C. Art. 21.28-A, Secs.

17(a) (part), (b).)

Sec.A441.204.AAREVIEW AND STAY OF CERTAIN ACTS OF SUPERVISOR

OR CONSERVATOR.AA(a)AAAn insurer under supervision or

conservatorship may request the commissioner or, in the

commissioner’s absence, the commissioner ’s appointed deputy to

review an action taken or proposed to be taken by the supervisor or

conservator.

(b)AAA request for review under this section must specify the

manner in which the action is believed to not be in the insurer ’s

best interests.

(c)AAA request for review under this section stays the
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specified action pending review by the commissioner or the

commissioner’s deputy. (V.T.I.C. Art. 21.28-A, Sec. 7 (part).)

Sec.A441.205.AAAPPEAL OF CERTAIN ORDERS.AAThe following

orders of the commissioner may be appealed under Subchapter D,

Chapter 36:

(1)AAan order appointing a supervisor and providing

that the insurer may not engage in certain acts as provided by

Section 441.104;

(2)AAan order appointing a conservator; and

(3)AAan order following the review under Section

441.204 of an action of a supervisor or conservator. (V.T.I.C. Art.

21.28-A, Sec. 7 (part).)

Sec.A441.206.AAEX PARTE MEETING WITH COMMISSIONER.

Notwithstanding any other law, the commissioner may, at the time of

any proceeding or while a proceeding is pending under this chapter,

meet with a supervisor or conservator appointed under this chapter

and with the attorney or other representative of the supervisor or

conservator, without another person present, to implement the

commissioner’s duties under this chapter or for the supervisor or

conservator to implement that person’s duties under this chapter.

(V.T.I.C. Art. 21.28-A, Sec. 12(b).)

Sec.A441.207.AAINSURER EMPLOYEES DURING SUPERVISION OR

CONSERVATORSHIP.AA(a)AANotwithstanding any other provision of this

chapter, an insurer may employ an attorney, actuary, and accountant

of the insurer’s choice to assist the insurer during supervision.

The supervisor shall authorize payment from the insurer for the

reasonable fees and expenses of the attorney, actuary, or
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accountant.

(b)AAThe supervisor, conservator, or commissioner shall, to

the maximum extent possible, use the insurer’s employees instead of

outside consultants, actuaries, attorneys, accountants, and other

personnel or department employees to minimize the expense of

rehabilitation or the necessity of fees to cover the cost of

rehabilitation. (V.T.I.C. Art. 21.28-A, Secs. 13, 17(a) (part).)

[Sections 441.208-441.250 reserved for expansion]

SUBCHAPTER F. OUT-OF-STATE INSURERS

Sec.A441.251.AAAPPLICABILITY. This chapter applies to an

insurer engaged in the business of insurance in this state but not

domiciled in this state, regardless of whether the insurer is

authorized to engage in the business of insurance in this state.

(V.T.I.C. Art. 21.28-A, Sec. 6 (part).)

Sec.A441.252.AAAPPOINTMENT OF ANCILLARY SUPERVISOR OR

CONSERVATOR. (a) The commissioner may appoint an ancillary

supervisor or ancillary conservator for the assets located in this

state of an insurer described by Section 441.251 in the same manner

as the commissioner appoints a supervisor or conservator for an

insurer domiciled in this state as provided by this chapter if:

(1)AAthe commissioner makes a determination described

by Section 441.053 with regard to the insurer;

(2)AAthe commissioner determines that the insurer does

not have the minimum surplus, capital, or capital stock required by

this code for similar domestic insurers; or

(3)AAthe insurer agrees to the appointment.

(b)AASubject to Section 441.205, the commissioner may
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immediately, without prior notice and hearing, appoint an ancillary

conservator for the assets, property, books, and records located in

this state of an insurer described by Section 441.251 if a

conservator, rehabilitator, receiver, liquidator, or equivalent

official is appointed in the state in which the insurer is

domiciled. (V.T.I.C. Art. 21.28-A, Secs. 2 (part), (d), 6 (part).)

Sec.A441.253.AAPOWERS AND DUTIES OF ANCILLARY SUPERVISOR OR

CONSERVATOR. (a) An ancillary supervisor or ancillary conservator

appointed under this subchapter has all the powers provided by

Sections 441.153 and 441.155 with respect to the insurer’s assets,

property, books, and records located in this state.

(b)AAAn ancillary conservator appointed under this

subchapter may:

(1)AAreinsure all or part of the insurer ’s policies or

certificates in this state with a solvent insurer authorized to

engage in business in this state; and

(2)AAtransfer to the reinsurer as reserves any assets

in the ancillary conservator ’s possession in an amount sufficient

to reinsure the policies or certificates.

(c)AAA transfer of assets under this section is not

considered a preference of a creditor. (V.T.I.C. Art. 21.28-A,

Sec. 6 (part).)

Sec.A441.254.AAFAILURE TO COMPLY WITH REQUIREMENTS OF

SUPERVISION. The failure of an insurer described by Section

441.251 to comply during supervision with the requirements of

Section 441.104 with respect to any asset or policy located in this

state is grounds for the immediate revocation of the insurer ’s
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certificate of authority to engage in business in this state and for

the immediate appointment of an ancillary conservator to take

charge of the insurer’s assets located in this state. (V.T.I.C.

Art. 21.28-A, Sec. 6 (part).)

Sec.A441.255.AAREFERRAL FOR REMEDIAL ACTION. The

commissioner may refer an insurer described by Section 441.251 to

the attorney general for remedial action, including application for

appointment of a receiver under Chapter 442, on any grounds on which

an insurer domiciled in this state may be referred to the attorney

general for remedial action. The commissioner may refer the

insurer at any time, and action against the insurer in the insurer ’s

state of domicile is not a prerequisite. (V.T.I.C. Art. 21.28-A,

Sec. 6 (part).)

[Sections 441.256-441.300 reserved for expansion]

SUBCHAPTER G. POWERS AND DUTIES OF ATTORNEY GENERAL

Sec.A441.301.AAREMEDIAL ACTION BY ATTORNEY GENERAL. (a) The

commissioner may, at any time and regardless of whether an insurer

is under supervision or conservatorship, determine that the insurer

is not in a condition to continue business in the interest of the

insurer’s policyholders or certificate holders. The commissioner

shall give notice of that determination to the attorney general.

(b)AAOn receipt of notice under Subsection (a), the attorney

general shall file suit in the nature of quo warranto in a court in

Travis County to:

(1)AAforfeit the insurer’s charter; or

(2)AArequire the insurer to comply with the law or prove

to the commissioner that the insurer is solvent, and satisfy the
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requirement that the insurer’s condition does not make the

continuation of the insurer’s business hazardous to the public or

to the insurer’s policyholders or certificate holders.

(c)AAThe commissioner may at any time refer an insurer to the

attorney general for the purpose of taking any remedial action,

including applying for the appointment of a receiver under Chapter

442.

(d)AASupervision or conservatorship of the insurer is not

required before the attorney general may take remedial action under

this section. (V.T.I.C. Art. 21.28-A, Sec. 5 (part).)

Sec.A441.302.AAFORFEITURE AND CANCELLATION OF CHARTER ON

CONCLUSION OF BUSINESS.AA(a)AAOnce all an insurer’s policies are

reinsured or terminated and the insurer ’s affairs are concluded as

provided by this chapter, the commissioner shall report that fact

to the attorney general. On receipt of the report, the attorney

general shall take action necessary to forfeit or cancel the

insurer’s charter.

(b)AAThe commissioner shall report to the attorney general

the commissioner’s approval of the merger or consolidation of an

insurer with another insurer or the reinsurance of the insurer’s

policies. On receipt of the report, the attorney general shall take

action to forfeit or cancel the insurer’s charter in the manner

provided for the forfeiture or cancellation of the charter of an

insurer that is totally reinsured or liquidated. (V.T.I.C. Art.

21.28-A, Sec. 5 (part).)

[Sections 441.303-441.350 reserved for expansion]
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SUBCHAPTER H. AGENTS OF RECORD FOR CERTAIN INSUREDS

Sec.A441.351.AAAGENTS OF RECORD.AA(a)AAUnless otherwise

prohibited, the supervisor, conservator, or receiver of an insurer

shall provide to the insured’s agent of record a copy of each

communication provided to an insured if, in the judgment of the

supervisor, conservator, or receiver, providing the copy will serve

to materially protect the interests of policyholders. The

supervisor, conservator, or receiver may also request the

assistance of any statewide association of insurance agents in

providing to the association ’s members information that, in the

judgment of the supervisor, conservator, or receiver, may serve to

materially protect policyholders’ interests.

(b)AAIf the supervisor, conservator, or receiver sells a

delinquent insurer’s policies to another insurer, the purchaser

shall:

(1)AArecognize the pecuniary interest of the agent of

record in the policies being sold, regardless of whether the

purchaser customarily conducts the purchaser’s business through

insurance agents;

(2)AAconduct the purchaser’s business with the insured

through the agent of record; and

(3)AAprovide to the agent of record a written limited

agency contract providing the terms that apply to the conduct of

their business together.

(c)AAA limited agency contract provided under Subsection (b)

must provide a level of commission that is reasonable, adequate,

and nonconfiscatory.
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(d)AAThis subchapter does not prohibit the agent of record

from renewing with another insurer an insurance policy purchased by

an insurer from a delinquent insurer.

(e)AAThis section does not apply to:

(1)AAa life, accident, or health insurance policy or

contract delivered or issued for delivery by an insurer organized

or operating under Chapter 841, 882, 884, 887, 888, or 982;

(2)AAa contract or certificate delivered or issued for

delivery by a group hospital service corporation organized under

Chapter 842; or

(3)AAa contract or evidence of coverage delivered or

issued for delivery by a health maintenance organization operating

under a certificate of authority issued under Chapter 843.

(V.T.I.C. Art. 21.28-A, Sec. 4A.)

CHAPTER 442. LIQUIDATION, REHABILITATION, REORGANIZATION, OR

CONSERVATION OF INSURERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A442.001.AADEFINITIONS

Sec.A442.002.AALIQUIDATION OVERSIGHT DIVISION EMPLOYEES

Sec.A442.003.AAOVERSIGHT OF SPECIAL DEPUTY RECEIVERS

AAAAAAAAAAAAAAAAAAND GUARANTY ASSOCIATIONS

Sec.A442.004.AACONFLICT WITH OTHER LAW

[Sections 442.005-442.050 reserved for expansion]

SUBCHAPTER B. GENERAL PROVISIONS REGARDING RECEIVER

Sec.A442.051.AARECEIVER

Sec.A442.052.AAAPPOINTMENT OF SPECIAL DEPUTY RECEIVER

Sec.A442.053.AAPERFORMANCE BOND REQUIRED

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

278



Sec.A442.054.AAPOWERS OF SPECIAL DEPUTY RECEIVER

Sec.A442.055.AARECEIVER CONSIDERED TO ACT ON BEHALF OF

AAAAAAAAAAAAAAAAARECEIVERSHIP ESTATE

Sec.A442.056.AAIMMUNITY

[Sections 442.057-442.100 reserved for expansion]

SUBCHAPTER C. CONDUCT OF DELINQUENCY PROCEEDINGS: GENERAL

PROVISIONS

Sec.A442.101.AAVENUE

Sec.A442.102.AARIGHTS AND LIABILITIES ESTABLISHED AS OF

AAAAAAAAAAAAAAAAADATE DELINQUENCY PROCEEDING BEGINS

Sec.A442.103.AATITLE TO ASSETS; PRIORITY OF RECEIVER ’S

AAAAAAAAAAAAAAAAARIGHTS

Sec.A442.104.AADUTY OF RECEIVER TO TAKE POSSESSION OF

AAAAAAAAAAAAAAAAAASSETS; INVENTORY

Sec.A442.105.AAAUTHORITY TO REQUIRE BOND TO PROTECT

AAAAAAAAAAAAAAAAAASSETS

Sec.A442.106.AADELIVERY OF PROPERTY AND RECORDS TO

AAAAAAAAAAAAAAAAARECEIVER

Sec.A442.107.AADUTY OF RECEIVER TO CONDUCT INSURER’S

AAAAAAAAAAAAAAAAABUSINESS

Sec.A442.108.AADISPOSAL OF PROPERTY; SETTLING OF CLAIMS

Sec.A442.109.AABORROWING ON PLEDGE OF ASSETS

Sec.A442.110.AADEPOSITORIES; ACCOUNTING

Sec.A442.111.AAREPORTS ON STATUS OF PROCEEDING

Sec.A442.112.AABUSINESS PLAN REPORTS; OTHER PERIODIC

AAAAAAAAAAAAAAAAAREPORTS

Sec.A442.113.AAREPORT TO INSURANCE FRAUD UNIT
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Sec.A442.114.AAPAYMENT OF LIQUIDATION EXPENSES;

AAAAAAAAAAAAAAAAAOBJECTION

Sec.A442.115.AAINJUNCTIONS AND OTHER ORDERS

Sec.A442.116.AAEFFECT OF INJUNCTION OR ORDER: DENIAL

AAAAAAAAAAAAAAAAAOF CLAIMS AND OTHER DEMANDS

Sec.A442.117.AAOTHER PENDING ACTIONS; IMMUNITY

Sec.A442.118.AAEXTENSION OF TIME FOR PLEADING;

AAAAAAAAAAAAAAAAAINAPPLICABILITY OF CERTAIN LAWS

Sec.A442.119.AAEXCLUSIVE JURISDICTION OF OTHER ACTIONS

[Sections 442.120-442.150 reserved for expansion]

SUBCHAPTER D. GENERAL SUBPOENA POWERS; WITNESSES

AND PRODUCTION OF RECORDS

Sec.A442.151.AASUBPOENA AUTHORITY

Sec.A442.152.AASERVICE OF SUBPOENA

Sec.A442.153.AAENFORCEMENT OF SUBPOENA

Sec.A442.154.AACOMPENSATION FOR ATTENDANCE

Sec.A442.155.AAUSE AS EVIDENCE

Sec.A442.156.AAPROTECTIVE ORDERS

[Sections 442.157-442.200 reserved for expansion]

SUBCHAPTER E. CLAIMS AGAINST RECEIVERSHIP ESTATE

Sec.A442.201.AAPROOF OF CLAIM REQUIRED; DEADLINE

Sec.A442.202.AAFORM AND CONTENT OF PROOF OF CLAIM

Sec.A442.203.AAUNLIQUIDATED OR UNDETERMINED CLAIM OR

AAAAAAAAAAAAAAAAADEMAND

Sec.A442.204.AATHIRD-PARTY CLAIMS AND DEMANDS

Sec.A442.205.AAOFFSETS

Sec.A442.206.AAAPPROVAL OR REJECTION OF CLAIM
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Sec.A442.207.AAAPPEAL OF RECEIVER’S REJECTION OF CLAIM

Sec.A442.208.AAOBJECTION TO CLAIM BY INTERESTED PARTY

Sec.A442.209.AAREFERRAL OF CLAIM TO GUARANTY

AAAAAAAAAAAAAAAAAASSOCIATION

Sec.A442.210.AAWORKERS’ COMPENSATION CLAIMS

[Sections 442.211-442.250 reserved for expansion]

SUBCHAPTER F. VOIDABLE TRANSFERS OR LIENS

Sec.A442.251.AACERTAIN TRANSFERS OR LIENS VOIDABLE

Sec.A442.252.AAPERSONAL LIABILITY FOR VOIDABLE TRANSFER

AAAAAAAAAAAAAAAAAOR LIEN

Sec.A442.253.AAAVOIDANCE OF TRANSFER OR LIEN; RECOVERY

AAAAAAAAAAAAAAAAAOF PROPERTY

[Sections 442.254-442.300 reserved for expansion]

SUBCHAPTER G. ASSESSMENTS

Sec.A442.301.AAAPPLICATION FOR ASSESSMENT

Sec.A442.302.AALEVY

Sec.A442.303.AACOLLECTION

Sec.A442.304.AASUBCHAPTER NOT EXCLUSIVE

[Sections 442.305-442.350 reserved for expansion]

SUBCHAPTER H. REINSURANCE

Sec.A442.351.AAREINSURER ’S LIABILITY

Sec.A442.352.AANOTICE OF CLAIM TO REINSURER;

AAAAAAAAAAAAAAAAAINTERPOSITION OF DEFENSE

[Sections 442.353-442.400 reserved for expansion]

SUBCHAPTER I. RECORDS AND OTHER INFORMATION

Sec.A442.401.AAUSE OF RECORDS AND OTHER INFORMATION AS

AAAAAAAAAAAAAAAAAEVIDENCE
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Sec.A442.402.AACERTIFICATES BY RECEIVER

Sec.A442.403.AAMAINTENANCE OF RECORDS

Sec.A442.404.AADISPOSAL OF RECORDS

Sec.A442.405.AAINAPPLICABILITY OF PUBLIC INFORMATION

AAAAAAAAAAAAAAAAALAW

[Sections 442.406-442.450 reserved for expansion]

SUBCHAPTER J. AUDITS

Sec.A442.451.AAAUDITS OR INVESTIGATIONS OF RECEIVER,

AAAAAAAAAAAAAAAAASPECIAL DEPUTY RECEIVER, OR GUARANTY

AAAAAAAAAAAAAAAAAASSOCIATION

Sec.A442.452.AAPLAN AND REPORT REGARDING AUDIT OF

AAAAAAAAAAAAAAAAARECEIVER

Sec.A442.453.AACOURT-ORDERED AUDIT

[Sections 442.454-442.500 reserved for expansion]

SUBCHAPTER K. DISTRIBUTION OF ASSETS: EARLY ACCESS

Sec.A442.501.AAAPPLICATION FOR APPROVAL OF PROPOSAL TO

AAAAAAAAAAAAAAAAADISTRIBUTE ASSETS

Sec.A442.502.AACONTENTS OF PROPOSAL TO DISTRIBUTE

AAAAAAAAAAAAAAAAAASSETS

Sec.A442.503.AANOTICE OF APPLICATION

[Sections 442.504-442.550 reserved for expansion]

SUBCHAPTER L. DISTRIBUTION OF ASSETS

Sec.A442.551.AAPRIORITY OF CLAIMS FOR DISTRIBUTION OF

AAAAAAAAAAAAAAAAAASSETS

Sec.A442.552.AAPAYMENT OF WAGES OF EMPLOYEES OF INSURER

AAAAAAAAAAAAAAAAASUBJECT TO TEMPORARY RESTRAINING ORDER
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Sec.A442.553.AAPAYMENT OF WAGES OF EMPLOYEES OF INSURER

AAAAAAAAAAAAAAAAASUBJECT TO TEMPORARY INJUNCTION

Sec.A442.554.AASECURED CREDITOR

Sec.A442.555.AADIVIDEND PAYMENTS

Sec.A442.556.AACLAIMANTS OF OTHER STATES OR FOREIGN

AAAAAAAAAAAAAAAAACOUNTRIES

Sec.A442.557.AASETOFF OF DIVIDEND AMOUNT

Sec.A442.558.AACLAIMS UNDER SEPARATE ACCOUNTS

AAAAAAAAAAAAAAAAAESTABLISHED BY DOMESTIC LIFE INSURANCE

AAAAAAAAAAAAAAAAACOMPANIES

Sec.A442.559.AAINTEREST

[Sections 442.560-442.600 reserved for expansion]

SUBCHAPTER M. UNCLAIMED ASSETS

Sec.A442.601.AADELIVERY OF UNCLAIMED MONEY TO

AAAAAAAAAAAAAAAAADEPARTMENT

Sec.A442.602.AARECOVERY OF UNCLAIMED MONEY BY OWNER

Sec.A442.603.AAAPPLICATION FOR DECLARATION OF

AAAAAAAAAAAAAAAAAABANDONMENT OF MONEY; NOTICE

Sec.A442.604.AAHEARING ON APPLICATION FOR DECLARATION

AAAAAAAAAAAAAAAAAOF ABANDONMENT OF MONEY; JUDGMENT

Sec.A442.605.AAUSE OF CERTAIN UNLIQUIDATED ASSETS;

AAAAAAAAAAAAAAAAADEPOSIT OF PROCEEDS IN TRUST

Sec.A442.606.AAAPPLICATION FOR DECLARATION OF

AAAAAAAAAAAAAAAAAABANDONMENT OF PROCEEDS IN TRUST;

AAAAAAAAAAAAAAAAANOTICE AND HEARING

Sec.A442.607.AAUSE OF ABANDONED MONEY

[Sections 442.608-442.650 reserved for expansion]
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SUBCHAPTER N. TRANSFER OR DISPOSAL OF EXCESS ASSETS

Sec.A442.651.AATRANSFER OF REMAINING ASSETS OF STOCK

AAAAAAAAAAAAAAAAAINSURANCE COMPANY TO AGENT

Sec.A442.652.AADISPOSAL OF REMAINING ASSETS OF INSURER

AAAAAAAAAAAAAAAAAOTHER THAN STOCK INSURANCE COMPANY

Sec.A442.653.AATRANSFER OF REMAINING ASSETS OF INSURER

AAAAAAAAAAAAAAAAATO GUARANTY ASSOCIATION

[Sections 442.654-442.700 reserved for expansion]

SUBCHAPTER O. DURATION AND REOPENING OF RECEIVERSHIP

Sec.A442.701.AALIMITATION ON DURATION OF RECEIVERSHIP

Sec.A442.702.AAREOPENING OF RECEIVERSHIP

[Sections 442.703-442.750 reserved for expansion]

SUBCHAPTER P. ANCILLARY DELINQUENCY PROCEEDINGS

Sec.A442.751.AAAPPOINTMENT OF ANCILLARY RECEIVER

Sec.A442.752.AAPOWERS AND DUTIES OF ANCILLARY RECEIVER

Sec.A442.753.AACOORDINATION WITH RECEIVER IN OTHER

AAAAAAAAAAAAAAAAASTATE

Sec.A442.754.AAAPPLICABILITY OF CHAPTER TO ANCILLARY

AAAAAAAAAAAAAAAAADELINQUENCY PROCEEDINGS

[Sections 442.755-442.800 reserved for expansion]

SUBCHAPTER Q. AGENCY CONTRACTS WITH CERTAIN INSURERS

Sec.A442.801.AAREQUIRED CONTRACT PROVISION

Sec.A442.802.AADISPOSITION OF PREMIUMS

Sec.A442.803.AAEFFECT OF SUBCHAPTER ON ACTION BY

AAAAAAAAAAAAAAAAARECEIVER AGAINST AGENT

Sec.A442.804.AAAGENT NOT RECEIVER’S AGENT
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CONSERVATION OF INSURERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A442.001.AADEFINITIONS. (a) In this chapter:

(1)AA"Assets" means all property, whether specifically

mortgaged, pledged, deposited, or otherwise encumbered for the

security or benefit of specified persons or a limited class or

classes of persons. The term includes all deposits and funds of a

special or trust nature.

(2)AA"Delinquency proceeding" means a proceeding

initiated in a court of this state against an insurer to liquidate,

rehabilitate, reorganize, or conserve the insurer.

(3)AA"Insurer" means any organization, corporation, or

person that engages in the business of insurance, other than an

organization, corporation, or person that is specifically made

exempt from the application of this chapter by another statute that

references this chapter. The term includes:

(A)AAa capital stock company;

(B)AAa reciprocal or interinsurance exchange;

(C)AAa Lloyd’s plan;

(D)AAa fraternal benefit society;

(E)AAa mutual or mutual assessment company of any

kind, including:

(i)AAa statewide mutual assessment company;

(ii)AAa local mutual aid association;

(iii)AAa burial association;

(iv)AAa county mutual insurance company; and

(v)AAa farm mutual insurance company; and
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(F)AAa fidelity, guaranty, or surety company.

(4)AA"Person" means an individual, association,

corporation, partnership, or other private legal entity.

(5)AA"Receiver" means a person appointed to act as

receiver under Section 442.051. The term includes the commissioner

or a person appointed by the commissioner to act as special deputy

receiver.

(b)AAFor purposes of this chapter, "court" means the court in

which a delinquency proceeding is pending, unless the context

clearly indicates otherwise. (V.T.I.C. Art. 21.28, Secs. 1(a)

(part), (b), (c), (d), (f), (g); New.)

Sec.A442.002.AALIQUIDATION OVERSIGHT DIVISION EMPLOYEES.

The employees of the commissioner acting as receiver are employees

of the department for the purposes of:

(1)AAreporting payroll information to the uniform

statewide accounting system; and

(2)AAsubmitting vouchers to the comptroller for the

payment of the employees’ salaries. (V.T.I.C. Art. 21.28, Sec.

12A(b).)

Sec.A442.003.AAOVERSIGHT OF SPECIAL DEPUTY RECEIVERS AND

GUARANTY ASSOCIATIONS. The commissioner shall oversee special

deputy receivers and guaranty associations. (V.T.I.C. Art. 21.28,

Sec. 2(a) (part).)

Sec.A442.004.AACONFLICT WITH OTHER LAW. If this chapter

conflicts with any other law, this chapter prevails. (V.T.I.C.

Art. 21.28, Secs. 12A(a-1) (part), 16 (part).)

[Sections 442.005-442.050 reserved for expansion]
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SUBCHAPTER B. GENERAL PROVISIONS REGARDING RECEIVER

Sec.A442.051.AARECEIVER. If, under a law of this state, a

court of competent jurisdiction finds that a receiver should take

charge of the assets of an insurer domiciled in this state, the

commissioner or a person appointed as a special deputy receiver by

the commissioner under a contract shall act as receiver. (V.T.I.C.

Art. 21.28, Sec. 2(a) (part).)

Sec.A442.052.AAAPPOINTMENT OF SPECIAL DEPUTY RECEIVER. (a)

The commissioner may appoint, set the compensation of, and contract

with one or more qualified special deputy receivers to act for the

commissioner under this code.

(b)AAThe commissioner shall:

(1)AAspecify requirements for the position of special

deputy receiver; and

(2)AAuse a competitive bidding process to select

special deputy receivers.

(c)AAIn making an appointment under this section, the

commissioner shall attempt to reflect the ethnic, racial, and

geographic diversity of the state.

(d)AAA special deputy receiver serves at the pleasure of the

commissioner. (V.T.I.C. Art. 21.28, Secs. 2(a) (part), 12(b)

(part), (h) (part).)

Sec.A442.053.AAPERFORMANCE BOND REQUIRED. A special deputy

receiver must file with the commissioner a bond that is:

(1)AAin an amount established by the commissioner;

(2)AApayable to the commissioner for the benefit of

injured parties; and
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(3)AAconditioned on:

(A)AAthe faithful performance of the special

deputy receiver’s duties; and

(B)AAthe proper accounting for all money and

property received or administered by the special deputy receiver.

(V.T.I.C. Art. 21.28, Sec. 12(a).)

Sec.A442.054.AAPOWERS OF SPECIAL DEPUTY RECEIVER. (a)

Unless restricted by the commissioner, a special deputy receiver

has all the powers of a receiver granted under this code and may

perform any act on behalf of the commissioner as receiver.

(b)AAIf expressly authorized by the commissioner, a special

deputy receiver may employ employees and agents, legal counsel,

actuaries, accountants, appraisers, consultants, and other

personnel the special deputy receiver considers necessary to assist

in the performance of the receiver’s duties. The expenses of

employing those persons are expenses of the receivership payable

out of money or other assets of the insurer. (V.T.I.C. Art. 21.28,

Secs. 12(b) (part), (h) (part).)

Sec.A442.055.AARECEIVER CONSIDERED TO ACT ON BEHALF OF

RECEIVERSHIP ESTATE. (a) In performing the duties of receiver

under this chapter, the commissioner, a special deputy receiver, or

an agent or employee of the commissioner or special deputy receiver

is considered to act on behalf of the receivership estate.

(b)AAChapter 105, Civil Practice and Remedies Code, does not

apply to an action taken under this chapter. (V.T.I.C. Art. 21.28,

Sec. 2(l).)

Sec.A442.056.AAIMMUNITY. (a) The following persons are not
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liable, and a cause of action does not arise against any of the

following persons, for a good faith action or failure to act in

exercising powers and performing duties under this chapter:

(1)AAthe commissioner or an agent or employee of the

commissioner; or

(2)AAa special deputy receiver or an agent or employee

of the special deputy receiver.

(b)AAThe attorney general shall defend an action to which

Subsection (a) applies that is brought against a person described

by that subsection, including an action brought after the

defendant’s service with the commissioner, a special deputy

receiver, or the department has terminated, or after the close of

the receivership out of which the action arises. This subsection

does not require the attorney general to defend a person with

respect to an issue other than the applicability or effect of the

immunity provided by Subsection (a). (V.T.I.C. Art. 21.28, Secs.

2(j), (k).)

[Sections 442.057-442.100 reserved for expansion]

SUBCHAPTER C. CONDUCT OF DELINQUENCY PROCEEDINGS: GENERAL

PROVISIONS

Sec.A442.101.AAVENUE. Exclusive venue of delinquency

proceedings is in Travis County. (V.T.I.C. Art. 21.28, Sec. 2(i).)

Sec.A442.102.AARIGHTS AND LIABILITIES ESTABLISHED AS OF DATE

DELINQUENCY PROCEEDING BEGINS. Except as otherwise directed by the

court or expressly provided by this chapter, the rights and

liabilities of an insurer that is the subject of a delinquency

proceeding and of all other persons interested in the insurer ’s
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estate, including the insurer’s creditors, policyholders, members,

officers, directors, shareholders, and agents, are fixed as of the

date of the commencement of the delinquency proceeding, subject to

the provisions of Subchapter E relating to the rights of claimants

holding unliquidated or undetermined claims or demands. (V.T.I.C.

Art. 21.28, Sec. 2(c).)

Sec.A442.103.AATITLE TO ASSETS; PRIORITY OF RECEIVER’S

RIGHTS. (a) The assets of an insurer that is the subject of a

delinquency proceeding are in the custody of the court as of the

date of the commencement of the proceeding.

(b)AAThe receiver is vested by operation of law with the

title to all of the insurer ’s property, contracts, and rights of

action, wherever located, as of the date a court order is entered

directing possession to be taken. The title of the receiver relates

back to the date of the commencement of the delinquency proceeding

unless the court provides otherwise.

(c)AAA contractual lien or statutory landlord ’s lien under

Chapter 54, Property Code, that arises after the date of the

commencement of the delinquency proceeding is secondary and

inferior to the rights of the receiver.

(d)AAThe filing or recording of an order described by

Subsection (b) in any record office of the state provides the same

notice as would be provided by a deed, bill of sale, or other

evidence of title filed or recorded by the insurer. (V.T.I.C. Art.

21.28, Sec. 2(b).)

Sec.A442.104.AADUTY OF RECEIVER TO TAKE POSSESSION OF

ASSETS; INVENTORY. (a) The receiver shall promptly take
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possession of the assets of an insurer that is the subject of a

delinquency proceeding and, as the court directs, manage those

assets in the person’s own name as receiver or in the name of the

insurer.

(b)AAThe receiver is responsible for all assets coming into

the receiver’s possession.

(c)AAThe receiver shall promptly prepare, in duplicate, an

inventory of the insurer’s assets. The receiver shall file one copy

of the inventory with the department and one copy in the office of

the clerk of the court. The copies of the inventory are open for

inspection. (V.T.I.C. Art. 21.28, Secs. 2(a) (part), (d) (part),

(f).)

Sec.A442.105.AAAUTHORITY TO REQUIRE BOND TO PROTECT ASSETS.

The court may require:

(1)AAthe receiver to provide one or more bonds; and

(2)AAif considered desirable by the court for the

protection of the assets, a special deputy receiver or other

assistant or employee appointed under this chapter to provide one

or more bonds. (V.T.I.C. Art. 21.28, Sec. 2(d) (part).)

Sec.A442.106.AADELIVERY OF PROPERTY AND RECORDS TO RECEIVER.

(a) The officers, directors, shareholders, members, trustees,

managing general agents, agents, administrators, claims adjusters,

managers, attorneys-in-fact, and associate, deputy, or substitute

attorneys-in-fact of a delinquent insurer shall immediately

deliver to the receiver, without cost to the receiver, all

property, books, records, accounts, documents, and other writings

of the delinquent insurer or that relate to the business of the
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delinquent insurer.

(b)AAIf by contract or otherwise any property, book, record,

account, document, or other writing is owned by a person described

by Subsection (a), the owner shall copy the item and deliver the

copy to the receiver. The owner shall retain the original until

notification that the item is no longer required in the

administration of the insurer’s estate or until another time as the

court, after notice and hearing, directs. A copy is considered to

be a record of the delinquent insurer under Subchapter I. (V.T.I.C.

Art. 21.28, Sec. 4(e).)

Sec.A442.107.AADUTY OF RECEIVER TO CONDUCT INSURER’S

BUSINESS. (a) On taking possession of the assets of a delinquent

insurer, the receiver shall, subject to the direction of the court,

immediately begin conducting the insurer’s business or taking any

steps necessary to conserve the assets and protect the rights of

policyholders and claimants for the purpose of liquidating,

rehabilitating, reinsuring, reorganizing, or conserving the

affairs of the insurer.

(b)AANotwithstanding the requirements of Subsection (a) or

the terms of any insurance contract issued by a delinquent insurer,

the receiver is not required to defend any action against an insured

of a delinquent insurer. (V.T.I.C. Art. 21.28, Sec. 2(e).)

Sec.A442.108.AADISPOSAL OF PROPERTY; SETTLING OF CLAIMS.

(a) Except as provided by Subsection (b), the receiver may, subject

to the approval of the court:

(1)AAsell or otherwise dispose of all or part of the

property of an insurer against whom a delinquency proceeding has
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been brought; and

(2)AAsell or compound all doubtful or uncollectible

debts, or claims owed by or to the insurer, including claims based

on an assessment levied against a member of a mutual insurer, a

reciprocal or interinsurance exchange, or a Lloyd ’s plan.

(b)AAWithout obtaining the approval of the court, the

receiver may compromise or compound a debt or claim described by

Subsection (a)(2) or sell an item of the insurer’s property on terms

the receiver considers to be in the best interest of the insurer if

the amount of the debt or claim or the value of the item of property

does not exceed $10,000, excluding interest.

(c)AAThe receiver may, subject to the approval of the court,

sell, agree to sell, or offer to sell any assets of the insurer to

creditors of the insurer who seek to participate in the purchase of

the assets, to be paid for wholly or partly out of dividends payable

to those creditors. On application of the receiver, the court may

designate representatives to act for those creditors in purchasing,

holding, or otherwise managing those assets, and the receiver may,

subject to the approval of the court, advance the expenses of those

representatives against the security of the claims of those

creditors.

(d)AAThe receiver may, subject to the approval of the court

and the commissioner, as required by this code, sell or otherwise

dispose of the charter or certificate of authority of the insurer

separately from the outstanding liabilities of the insurer.

(V.T.I.C. Art. 21.28, Sec. 2(g).)

Sec.A442.109.AABORROWING ON PLEDGE OF ASSETS. (a) To
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facilitate the rehabilitation, liquidation, conservation, or

dissolution of an insurer under this chapter, the receiver may,

subject to the approval of the court:

(1)AAborrow money;

(2)AAexecute, acknowledge, and deliver a note or other

evidence of indebtedness for the loan;

(3)AAsecure the repayment of the loan by the mortgage,

pledge, assignment, or transfer in trust of any or all of the

insurer’s property; and

(4)AAtake any other action necessary and proper to

obtain and provide for the repayment of the loan.

(b)AAThe receiver is not under any obligation in the person ’s

personal capacity or official capacity as receiver to repay any

loan made under this section. (V.T.I.C. Art. 21.28, Sec. 15.)

Sec.A442.110.AADEPOSITORIES; ACCOUNTING.AA(a)AAExcept as

otherwise provided by this section, the receiver shall promptly

deposit all money collected into the Texas Treasury Safekeeping

Trust Company in accordance with procedures established by the

comptroller.

(b)AAIf determined advantageous by the receiver in the

receiver’s sound financial judgment, the receiver may deposit the

money in one or more banks or savings and loan associations in this

state insured by a federal agency that provides for deposit

insurance. If the amount deposited exceeds the maximum amount

insured by the appropriate federal agency, the receiver shall,

without the need for court approval, enter into any contracts and

require any security the receiver considers proper to safeguard the
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deposit.

(c)AAThe receiver shall account for all money collected or

realized from the assets of each insurer for which the receiver has

been appointed separately from all other money. (V.T.I.C. Art.

21.28, Sec. 2(h).)

Sec.A442.111.AAREPORTS ON STATUS OF PROCEEDING.AAThe

receiver shall:

(1)AAfile with the department on the department’s

request reports showing the operation, receipts, expenditures, and

general condition of any insurer of which the receiver is in charge

at that time;

(2)AAon request, file a copy of a report described by

Subdivision (1) with the court in which the receivership proceeding

is pending; and

(3)AAfile a final report regarding each insurer that

has been liquidated or handled that:

(A)AAshows and fully explains all receipts and

expenditures; and

(B)AAaccurately states the disposition of all of

the insurer’s assets. (V.T.I.C. Art. 21.28, Sec. 12(c).)

Sec.A442.112.AABUSINESS PLAN REPORTS; OTHER PERIODIC

REPORTS.AA(a)AAA special deputy receiver shall submit a monthly

written report to the court and the commissioner that states the

special deputy receiver’s business plan for the receivership,

including:

(1)AAthe expenses incurred in administering the

receivership during the preceding month and an estimate of those
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expenses for the succeeding month;

(2)AAa cost-benefit analysis of the expenditure of

money other than money spent to pay claims;

(3)AAa budget of monthly expenses that explains any

variation from the original projection; and

(4)AAa list of any lawyers or law firms that offered to

represent or represented the special deputy receiver in relation to

the special deputy receiver’s duties under this chapter, and any

hours billed or fees paid to a lawyer or law firm that represented

the special deputy receiver.

(b)AAThe special deputy receiver shall submit the business

plan report to the attorney general quarterly, and the attorney

general may make recommendations to the commissioner based on the

report.

(c)AAIn addition to the business plan report, the special

deputy receiver shall submit to the commissioner a monthly report

relating to the special deputy receiver’s activities in

administering the receivership.

(d)AAOn written application by the special deputy receiver

and with the approval of the commissioner, the court may suspend the

requirement for monthly reports, or require less frequent reports,

on a showing that the costs of the monthly reports exceed the

benefit derived from those reports. (V.T.I.C. Art. 21.28, Sec.

2(a) (part).)

Sec.A442.113.AAREPORT TO INSURANCE FRAUD UNIT. A special

deputy receiver shall report to the insurance fraud unit any

information discovered in the administration of a receivership
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relating to possible fraudulent, deceptive, or unlawful conduct by

an insurer. (V.T.I.C. Art. 21.28, Sec. 12(i).)

Sec.A442.114.AAPAYMENT OF LIQUIDATION EXPENSES; OBJECTION.

(a) The commissioner or special deputy receiver shall pay the

compensation of the special deputy receiver and all other expenses

of a liquidation out of the money or other assets of the insurer.

(b)AAEach month, the receiver shall present to the court an

itemized accounting, sworn to by the receiver, of the expenses. The

court shall approve the accounting unless a party at interest files

an objection on or before the 10th day after the date the accounting

is presented. The objection must specify each item to which the

party objects and the ground for that objection.

(c)AAThe court shall set a hearing on an objection filed

under Subsection (b) and shall notify the parties of the hearing.

The objecting party has the burden of proof to show that an item to

which the party objected is improper, unnecessary, or excessive.

(V.T.I.C. Art. 21.28, Sec. 12(b) (part).)

Sec.A442.115.AAINJUNCTIONS AND OTHER ORDERS. (a) On

application by the receiver, the receivership court, with or

without notice, may issue:

(1)AAan injunction restraining the insurer named in the

order, the insurer’s officers, directors, shareholders, members,

trustees, agents, employees, policyholders, attorneys, managers,

attorneys-in-fact, including associate, deputy, and substitute

attorneys-in-fact, and all other persons from:

(A)AAengaging in the insurer’s business; or

(B)AAwasting or disposing of the insurer ’s
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property; or

(2)AAan order requiring the delivery of the insurer’s

assets to the receiver.

(b)AAAt any time during a delinquency proceeding, the

receivership court may issue an injunction or order considered

necessary to prevent:

(1)AAinterference with the receiver or the proceeding;

(2)AAwaste of the insurer’s assets;

(3)AAthe initiation or prosecution of an action;

(4)AAthe obtaining of a preference, judgment,

attachment, garnishment, or other lien; or

(5)AAthe making of a levy against the insurer or against

all or part of the insurer ’s assets. (V.T.I.C. Art. 21.28, Secs.

4(a), (b).)

Sec.A442.116.AAEFFECT OF INJUNCTION OR ORDER: DENIAL OF

CLAIMS AND OTHER DEMANDS. The receiver for an insurer may deny a

claim, judgment, lien, preference, or demand made or obtained

against the insurer or the receiver after the date of receivership

in derogation of the terms of an injunction or order under Section

442.115 until:

(1)AAproof of the justness of the claim, judgment,

lien, preference, or demand is made before the receivership court;

and

(2)AAthe court approves the claim, judgment, lien,

preference, or demand. (V.T.I.C. Art. 21.28, Sec. 4(c).)

Sec.A442.117.AAOTHER PENDING ACTIONS; IMMUNITY. (a) A

judgment or order of a court of this state or of another
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jurisdiction in an action pending by or against a delinquent

insurer that is rendered after the commencement of the delinquency

proceeding is not binding on the receiver unless the receiver was

made a party to the action.

(b)AAA receiver and the receiver’s agents and employees are

not liable for, and a cause of action does not arise against the

receiver or the receiver’s agents or employees for, an act or

failure to act by the person that relates to the adjustment,

negotiation, or settlement of a claim. (V.T.I.C. Art. 21.28, Sec.

4(f).)

Sec.A442.118.AAEXTENSION OF TIME FOR PLEADING;

INAPPLICABILITY OF CERTAIN LAWS. (a) The receiver is not required

to plead to any action in which the receiver is a proper plaintiff

or defendant in any court in this state until the first anniversary

of the date the receiver is appointed.

(b)AASections 64.033, 64.052, 64.053, and 64.056, Civil

Practice and Remedies Code, do not apply to an insolvent insurer

being administered under this chapter. (V.T.I.C. Art. 21.28, Sec.

4(g).)

Sec.A442.119.AAEXCLUSIVE JURISDICTION OF OTHER ACTIONS. The

court of competent jurisdiction of the county in which the

delinquency proceeding is pending has exclusive venue to hear and

determine all actions or proceedings instituted by or against the

insurer or receiver after the commencement of the delinquency

proceeding. (V.T.I.C. Art. 21.28, Sec. 4(h).)

[Sections 442.120-442.150 reserved for expansion]
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SUBCHAPTER D. GENERAL SUBPOENA POWERS; WITNESSES

AND PRODUCTION OF RECORDS

Sec.A442.151.AASUBPOENA AUTHORITY. The receiver may request

the court to issue ex parte a subpoena to compel the attendance and

testimony of a witness before the receiver and the production of any

book, account, paper, correspondence, or other record relating to a

matter that pertains to the receivership estate. For that purpose:

(1)AAthe court has statewide subpoena power and may

compel attendance of witnesses and production of records before the

receiver at the receiver’s offices in Austin; and

(2)AAthe receiver or the receiver’s designated

representative may administer oaths, examine witnesses, and

receive evidence. (V.T.I.C. Art. 21.28, Sec. 4(d) (part).)

Sec.A442.152.AASERVICE OF SUBPOENA. A subpoena issued under

this subchapter may be served, at the receiver ’s discretion, by the

receiver, the receiver’s authorized agent, a sheriff, or a

constable. The sheriff’s or constable’s fee for serving the

subpoena is the same as the fee paid the sheriff or constable for

similar services. (V.T.I.C. Art. 21.28, Sec. 4(d) (part).)

Sec.A442.153.AAENFORCEMENT OF SUBPOENA. (a) On application

of the receiver in the case of disobedience of a subpoena or the

contumacy of a witness appearing before the receiver or the

receiver’s designated representative, the court may issue an order

requiring the person subpoenaed to obey the subpoena, give

evidence, or produce any book, account, paper, correspondence, or

other record relating to the matter in question.

(b)AAThe court may punish as contempt the failure to obey an
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order under this section. (V.T.I.C. Art. 21.28, Sec. 4(d) (part).)

Sec.A442.154.AACOMPENSATION FOR ATTENDANCE. (a) A witness

who is not a party and who is required to appear before the receiver

is entitled to receive:

(1)AAreimbursement for mileage for traveling to or from

the place where the witness ’s presence is required, if the place is

more than 25 miles from the witness ’s place of residence, in the

same amount for each mile as the mileage travel allowance for a

state employee; and

(2)AAa fee for each day or part of a day the witness is

required to be present as a witness that is equal to the greater of:

(A)AA$10; or

(B)AAthe per diem travel allowance of a state

employee.

(b)AAEach disbursement made to pay a fee under Subsection (a)

shall be included and paid in the manner provided for the payment of

other expenses under Sections 442.054, 442.111, and 442.114 and

Subchapter J. (V.T.I.C. Art. 21.28, Sec. 4(d) (part).)

Sec.A442.155.AAUSE AS EVIDENCE. (a) On certification by the

receiver or commissioner under official seal, any book, account,

paper, correspondence, document, or other record produced or

testimony taken under this chapter and held by the receiver is

admissible in evidence in a case without:

(1)AAprior proof of correctness; or

(2)AAother proof except the certificate of the receiver

or commissioner that the book, account, paper, correspondence,

document, or other record or the testimony was received from the
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person producing the material or testifying.

(b)AAThe certified book, account, paper, correspondence,

document, or other record, or a certified copy of the book, account,

paper, correspondence, document, or other record, is prima facie

evidence of the facts disclosed by that item.

(c)AAThis section does not limit any other provision of this

chapter or any law that provides for the admission or evidentiary

value of evidence. (V.T.I.C. Art. 21.28, Sec. 4(d) (part).)

Sec.A442.156.AAPROTECTIVE ORDERS. A person served with a

subpoena under this subchapter may file a motion with the court for

a protective order as provided by Rule 192.6, Texas Rules of Civil

Procedure. (V.T.I.C. Art. 21.28, Sec. 4(d) (part).)

[Sections 442.157-442.200 reserved for expansion]

SUBCHAPTER E. CLAIMS AGAINST RECEIVERSHIP ESTATE

Sec.A442.201.AAPROOF OF CLAIM REQUIRED; DEADLINE. (a) If a

liquidation, rehabilitation, or conservation order has been

entered in a delinquency proceeding, each person who may have a

claim against the insurer as provided by Section 442.551, including

a claimant with a secured claim or a claim based on trust or escrow

funds, must present a proof of claim to the receiver:

(1)AAat a place specified by the receiver; and

(2)AAnot later than the date specified by the court,

which may not be before the 90th day after the date the order

specifying the date is entered.

(b)AAThe receiver shall notify all persons who may have a

claim against the insurer, as disclosed by the insurer’s books and

records, regarding the requirement to present a proof of claim to
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the receiver. The notice must:

(1)AAspecify the last day for presenting a proof of

claim; and

(2)AAbe given in a manner determined by the court.

(c)AAThe receiver must receive the required proof of claim

before paying a claim.

(d)AAIf a proof of claim is not presented on or before the

date specified by the court as required by Subsection (a), the claim

may not share in any distribution of the insurer ’s assets by the

receiver, except that, subject to court approval, the receiver may

accept a claim presented not later than the 90th day after the date

notice is mailed to the person under Subsection (b). (V.T.I.C. Art.

21.28, Secs. 3(a), (b).)

Sec.A442.202.AAFORM AND CONTENT OF PROOF OF CLAIM. (a) A

proof of claim must be in writing and signed by the claimant and

must include:

(1)AAa statement of the claim;

(2)AAa description of the consideration for the claim;

(3)AAa statement of whether securities are held as

consideration for the claim and, if so, a description of the

securities;

(4)AAa statement of any right of priority of payment for

the claim or other specific right asserted by the claimant;

(5)AAa statement of whether a payment has been made on

the claim and, if so, a description of the payment made and the

source of the payment;

(6)AAa statement that the amount claimed is justly owed
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by the insurer to the claimant; and

(7)AAany other matter that is required by the court in

which the receivership is pending.

(b)AAA proof of claim must be in a form prescribed by the

receiver, except that the receiver may accept a proof of claim on a

form:

(1)AAused for proof of claim by the insurer before the

receivership; or

(2)AAprepared or accepted by a receiver or a guaranty

fund in another state, if the receiver in this state is an ancillary

receiver.

(c)AAA proof of claim must be made under oath, unless the

receiver waives the oath.

(d)AAA written instrument on which a claim is based must be

presented with a proof of claim unless lost or destroyed. After the

instrument is presented and until final disposition of the claim,

the receiver may permit the claimant to substitute a copy of the

instrument. If the instrument is lost or destroyed, a statement of

that fact and of the circumstances of the loss or destruction must

be made under oath and presented with the claim.

(e)AAThe receiver may accept from each authorized guaranty

association a single proof of claim combining all claims and

related administrative expenses assigned to that association. A

proof of claim presented by a guaranty association must contain any

other information the receiver requires. (V.T.I.C. Art. 21.28,

Sec. 3(c).)

Sec.A442.203.AAUNLIQUIDATED OR UNDETERMINED CLAIM OR DEMAND.
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(a) A claim based on an unliquidated or undetermined demand must be

presented within the time limit provided by this chapter for

presenting a claim. The claim may not share in any distribution to

claimants until the claim is definitely liquidated, determined, and

allowed. After the claim is liquidated, determined, and allowed,

the claim shares ratably with the claims of the same class in all

subsequent distributions.

(b)AAFor the purposes of this chapter, a claim or demand is

considered unliquidated or undetermined if:

(1)AAa right of action on the claim or demand accrued as

of the date:

(A)AAthe delinquency proceeding was commenced; or

(B)AAthe insurance policy was canceled, if

applicable; and

(2)AAthe liability on the claim or demand has not been

determined or the amount of the claim or demand has not been

liquidated.

(c)AAIf the receiver is otherwise able to close the

receivership proceeding, the proposed closing is a sufficient

ground to reject any remaining unliquidated or undetermined claim

or demand. The receiver shall notify the claimant of the receiver ’s

intention to close the proceeding and shall allow liquidation or

determination of those claims during the 60 days after the date of

the notice. If a remaining claim is not liquidated or determined on

or before the 60th day after the date of the notice, the receiver

may reject the claim. (V.T.I.C. Art. 21.28, Sec. 3(d).)

Sec.A442.204.AATHIRD-PARTY CLAIMS AND DEMANDS. (a) If a
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court has entered a liquidation, rehabilitation, or conservation

order in a delinquency proceeding, a person who has a cause of

action against an insured of the insurer under a liability

insurance policy issued by the insurer is entitled to file a claim

with the receiver, regardless of whether the claim is unliquidated

or undetermined.

(b)AAA claim described by Subsection (a) may be approved if:

(1)AAit may be reasonably inferred from the proof

presented on the claim that the person would be able to obtain a

judgment on the cause of action against the insured;

(2)AAthe person provides suitable proof that, other

than those already presented, no additional valid claims against

the insurer arising out of the person ’s cause of action may be made;

and

(3)AAthe total liability of the insurer to all

claimants arising out of the same act of the insured is not greater

than the total liability of the insurer would be if the insurer were

not in liquidation, rehabilitation, or conservation.

(c)AAA judgment entered against an insured or insurer before

the date of the commencement of the delinquency proceeding may not

be given a priority higher than Class 3 under Section 442.551 unless

the judgment creditor proves to the receiver ’s satisfaction the

allegations supporting the judgment.

(d)AAA judgment against an insured taken after the date of

the commencement of a delinquency proceeding with respect to the

insurer may not be considered in the proceeding as evidence of

liability or of the amount of damages. A judgment against an
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insured taken by default or by collusion before the commencement of

the delinquency proceeding may not be considered in the proceeding

as conclusive evidence of the liability of the insured on the cause

of action or of the amount of damages to which the person is

entitled. (V.T.I.C. Art. 21.28, Sec. 3(e).)

Sec.A442.205.AAOFFSETS. (a) Except as provided by

Subsection (b), the receiver shall set off mutual debts and mutual

credits arising out of one or more contracts between the insurer and

another person in connection with a claim or delinquency

proceeding, and the receiver may allow or pay only the balance.

(b)AAThe receiver may not allow an offset in favor of a person

if:

(1)AAthe obligation of the insurer to the person would

not, on the date of the commencement of the delinquency proceeding

or as otherwise provided by Section 442.102, entitle the person to

share as a claimant in the assets of the insurer;

(2)AAthe obligation of the insurer to the person was

purchased by or transferred to the person after the commencement of

the delinquency proceeding or for the purpose of increasing offset

rights;

(3)AAthe obligation of the person is to pay:

(A)AAan assessment levied against the members of a

mutual insurer, a reciprocal or interinsurance exchange, or a

Lloyd’s plan; or

(B)AAa balance on a subscription to the capital

stock of a stock insurance corporation;

(4)AAthe obligation of the person is as a trustee or
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fiduciary; or

(5)AAthe obligation between the person and the insurer

arises from a reinsurance transaction in which the person or the

insurer assumed risks and obligations from the other party and then

ceded to that party substantially the same risks and obligations.

(c)AAThe receiver shall provide a person with an accounting

statement identifying each debt that is due and payable. A person

shall promptly pay to the receiver any amount due and payable to the

insurer against which the person asserts an offset of mutual

credits that may become due and payable from the insurer in the

future. Notwithstanding Subchapter L or any other provision of

this chapter, the receiver shall promptly and fully refund, to the

extent of the person’s prior payment, any mutual credits that

become due and payable to the person by the insurer. (V.T.I.C. Art.

21.28, Secs. 3(f), (g).)

Sec.A442.206.AAAPPROVAL OR REJECTION OF CLAIM. (a) The

receiver may approve or reject a claim filed against the insurer.

(b)AAOn a rejection of a claim in whole or in part, the

receiver shall notify the claimant in writing of the rejection.

(V.T.I.C. Art. 21.28, Sec. 3(h) (part).)

Sec.A442.207.AAAPPEAL OF RECEIVER ’S REJECTION OF CLAIM. (a)

The receiver’s rejection of a claim may be appealed in the court.

The appeal must be brought within three months after the date of

service of notice of the rejection.

(b)AAIf the receiver’s action is appealed within the time

prescribed by Subsection (a), review is de novo as if originally

filed in the court and is subject to the rules of procedure and
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appeal applicable to civil cases. The appeal is separate from the

delinquency proceeding, and an attempt to appeal the receiver’s

action by intervening in the delinquency proceeding does not comply

with this subsection.

(c)AAIf the receiver ’s action is not appealed within the time

prescribed by Subsection (a), the action is final and not subject to

judicial review. (V.T.I.C. Art. 21.28, Sec. 3(h) (part).)

Sec.A442.208.AAOBJECTION TO CLAIM BY INTERESTED PARTY. (a)

An interested party may object to a claim not rejected by the

receiver by filing an objection with the receiver.

(b)AAThe receiver shall promptly present the objection to the

court for a determination after notice and hearing. (V.T.I.C. Art.

21.28, Sec. 3(h) (part).)

Sec.A442.209.AAREFERRAL OF CLAIM TO GUARANTY ASSOCIATION.

Notwithstanding any other provision of this chapter, the receiver

shall refer a claim covered by a guaranty fund created under Chapter

462, 463, or 2602 to the appropriate guaranty association for

processing. (V.T.I.C. Art. 21.28, Sec. 3(i).)

Sec.A442.210.AAWORKERS’ COMPENSATION CLAIMS. (a) The

receiver shall notify the Texas Workers’ Compensation Commission

immediately on a finding of insolvency or impairment with regard to

an insurance company that has in force any workers ’ compensation

coverage in this state.

(b)AAOn receipt of the notice under Subsection (a), the Texas

Workers’ Compensation Commission shall submit to the receiver a

list of active cases pending before the commission in which:

(1)AAthe insurance company has accepted liability;
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(2)AAit appears that a bona fide dispute does not exist;

(3)AApayments were begun before the finding of

insolvency or impairment; and

(4)AApayment of future or past workers ’ compensation

benefits is due.

(c)AANotwithstanding the other provisions of this

subchapter, the receiver may begin or continue the payment of

claims on cases included in the list submitted under Subsection

(b).

(d)AAFiles and other information delivered by the Texas

Workers’ Compensation Commission to the receiver may be delivered

to the Texas Property and Casualty Insurance Guaranty Association.

(e)AAThe Texas Workers’ Compensation Commission shall report

to the department any act of a workers’ compensation insurance

company that may indicate that the company is financially impaired,

delinquent, or insolvent. (V.T.I.C. Art. 21.28, Secs. 3A(a), (b),

(c), (d) (part), (e).)

[Sections 442.211-442.250 reserved for expansion]

SUBCHAPTER F. VOIDABLE TRANSFERS OR LIENS

Sec.A442.251.AACERTAIN TRANSFERS OR LIENS VOIDABLE. A

transfer of or lien on the assets of an insurer is voidable if the

transfer or lien was:

(1)AAmade or created:

(A)AAwithin four months before the date of the

commencement of the delinquency proceeding; and

(B)AAwith the intent of giving to a creditor or

enabling the creditor to obtain a greater percentage of the
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creditor’s debt than is to be given to or obtained by another

creditor of the same class; and

(2)AAaccepted by the creditor having reasonable cause

to believe that a preference described by Subdivision (1)(B) would

occur. (V.T.I.C. Art. 21.28, Sec. 5(a).)

Sec.A442.252.AAPERSONAL LIABILITY FOR VOIDABLE TRANSFER OR

LIEN. (a) The following persons are personally liable for the

property of the insurer or the benefit of that property received as

a result of a transfer or lien described by Section 442.251:

(1)AAeach director, officer, agent, employee,

shareholder, member, attorney-in-fact, including an associate,

substitute, or deputy attorney-in-fact, underwriter, subscriber,

or other person acting on behalf of the insurer who is concerned in

the transfer or lien; and

(2)AAeach person who, as a result of the transfer or

lien, receives the property of the insurer or the benefit of that

property.

(b)AAA person who is personally liable under Subsection (a)

shall account to the receiver for the benefit of the creditors of

the insurer. (V.T.I.C. Art. 21.28, Sec. 5(b).)

Sec.A442.253.AAAVOIDANCE OF TRANSFER OR LIEN; RECOVERY OF

PROPERTY. The receiver may:

(1)AAavoid a transfer of or lien on the assets of an

insurer that a creditor, shareholder, or member of the insurer

might have avoided; and

(2)AArecover the transferred property or the value of

that property from the person to whom the property was transferred
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or from a person who received the property, unless the transferee or

recipient was a bona fide holder for value before the date of the

commencement of the proceeding. (V.T.I.C. Art. 21.28, Sec. 5(c).)

[Sections 442.254-442.300 reserved for expansion]

SUBCHAPTER G. ASSESSMENTS

Sec.A442.301.AAAPPLICATION FOR ASSESSMENT. (a) Not later

than the fourth anniversary of the date of an order of

rehabilitation or liquidation of a domestic insurer, the receiver

may apply to the court to levy an assessment against the members of

a mutual insurance company, the members of a reciprocal or

interinsurance exchange, or the insureds of a Lloyd ’s plan who have

been issued an insurance policy that expressly provides that the

policy is subject to assessment.

(b)AAThe application must state:

(1)AAthe reasonable value of the insurer’s assets;

(2)AAthe insurer’s probable liabilities; and

(3)AAthe probable assessment, if any, necessary to pay

all possible claims and expenses in full, including expenses of

administration and collection. (V.T.I.C. Art. 21.28, Sec. 7(a).)

Sec.A442.302.AALEVY.AA(a)AAAfter giving notice in the manner

designated by the court to each member or insured described by

Section 442.301, the court shall consider the application made

under that section and may levy one or more assessments, subject to

Subsection (c).

(b)AAThe assessment or assessments must cover the excess of

the insurer’s probable liabilities over the reasonable value of the

insurer’s assets, together with the estimated cost of collection
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and percentage of uncollectibility of the assessments.

(c)AAThe court may not levy an assessment against a member or

insured with regard to an insurance policy that does not expressly

provide that the policy is subject to assessment. (V.T.I.C. Art.

21.28, Sec. 7(b).)

Sec.A442.303.AACOLLECTION.AAAfter the court enters an order

of assessment under Section 442.302 and after the time for appeal

expires, the receiver shall collect the assessments. The receiver

may bring an action in a court of competent jurisdiction in the

county in which the delinquency proceeding is pending to collect an

assessment. (V.T.I.C. Art. 21.28, Sec. 7(c).)

Sec.A442.304.AASUBCHAPTER NOT EXCLUSIVE.AA The provisions

of this subchapter are in addition to any other remedies for the

levy and collection of assessments. (V.T.I.C. Art. 21.28, Sec.

7(d).)

[Sections 442.305-442.350 reserved for expansion]

SUBCHAPTER H. REINSURANCE

Sec.A442.351.AAREINSURER’S LIABILITY.AA(a)AAIf the receiver

has a claim under an insurance policy covered by reinsurance, the

liability of the reinsurer to the receiver under the reinsured

contract may not be reduced because of the delinquency proceeding

against the delinquent insurer, regardless of any contrary

provision in the reinsurance contract, unless:

(1)AAthe reinsurance contract or other written

agreement was entered into before the delinquency proceeding, is

otherwise permitted by law, and specifically provides another payee

of the reinsurance if the ceding insurer becomes insolvent; or
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(2)AAthe assuming insurer, with the consent of the

direct insured, has assumed in accordance with an assumption

reinsurance agreement the policy obligations of the ceding insurer:

(A)AAas direct obligations of the assuming insurer

to the payees under the policy; and

(B)AAin substitution for the obligations of the

ceding insurer to the payees.

(b)AAExcept as provided by Subsection (a), any reinsurance is

payable to the receiver under a reinsured contract by the assuming

insurer on the basis of:

(1)AAan approved claim under Section 442.206; and

(2)AAa claim paid by a guaranty association under

Chapter 462, 463, or 2602 or by the guaranty association of another

state. (V.T.I.C. Art. 21.28, Sec. 10(a).)

Sec.A442.352.AANOTICE OF CLAIM TO REINSURER; INTERPOSITION

OF DEFENSE.AA(a)AAWithin a reasonable time after a claim against

the receiver under an insurance policy covered by reinsurance is

filed in the delinquency proceeding, the receiver shall give

written notice of the pendency of the claim to each affected

reinsurer.

(b)AAWhile the claim is pending, an affected reinsurer may,

at the reinsurer ’s expense, investigate the claim and interpose in

the proceeding in which the claim is to be adjusted any defense the

reinsurer considers available to the delinquent insurer or the

receiver.

(c)AASubject to court approval, the expense incurred by an

assuming insurer under Subsection (b) is chargeable against the
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delinquent insurer as part of the expense of liquidation to the

extent of a proportionate share of any benefit that may accrue to

the delinquent insurer solely as a result of the defense undertaken

by the assuming insurer. If two or more assuming insurers are

involved in the same claim and a majority in interest elect to

interpose a defense to the claim, the expense shall be apportioned

in accordance with the terms of the reinsurance agreement as if the

expense had been incurred by the ceding insurer. (V.T.I.C. Art.

21.28, Sec. 10(b).)

[Sections 442.353-442.400 reserved for expansion]

SUBCHAPTER I. RECORDS AND OTHER INFORMATION

Sec.A442.401.AAUSE OF RECORDS AND OTHER INFORMATION AS

EVIDENCE. (a) A book, paper, document, or record of a delinquent

insurer received by the receiver and held in the course of the

delinquency proceeding or a certified copy of the book, paper,

document, or record signed and under the official seal of the

commissioner or receiver is admissible in evidence in a case

without proof of correctness or other proof except the certificate

of the commissioner or receiver that the book, paper, document, or

record was received from the custody of the delinquent insurer or

found among the insurer’s effects.

(b)AAThe certified original or a certified copy of a book,

paper, document, or record described by this section or Section

442.402 is prima facie evidence of the facts disclosed by the book,

paper, document, or record. (V.T.I.C. Art. 21.28, Secs. 11(a),

(c).)

Sec.A442.402.AACERTIFICATES BY RECEIVER.AA(a)AAThe receiver
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may:

(1)AAcertify to the correctness of a book, paper,

document, or record of the receiver’s office, including a book,

paper, document, or record described by Section 442.401; and

(2)AAcertify under seal of the commissioner to a fact

contained in a book, paper, document, or record of the department.

(b)AAA book, paper, document, or record certified as

described by Subsection (a) is admissible in evidence in any case in

which the original would be evidence. (V.T.I.C. Art. 21.28, Sec.

11(b).)

Sec.A442.403.AAMAINTENANCE OF RECORDS.AA(a)AAThe receiver

may devise a method for the effective, efficient, and economical

maintenance of the records of the delinquent insurer and of the

receiver’s office. The method may include maintaining those

records on any medium approved by the records management division

of the Texas State Library.

(b)AAA copy of an original record or another record that is

maintained within the scope of this subchapter on a medium approved

by the records management division of the Texas State Library and

that is produced by the receiver or the receiver’s authorized

representative under this chapter:

(1)AAhas the same effect as the original record; and

(2)AAmay be used in the same manner as the original

record in a judicial or administrative proceeding in this state.

(c)AAThe receiver may reserve the estate assets for deposit

in an account to be used for the specific purpose of maintenance,

storage, and disposal of records in closed receivership estates.
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(V.T.I.C. Art. 21.28, Sec. 11(d).)

Sec.A442.404.AADISPOSAL OF RECORDS.AAOn approval by the

court, the receiver may dispose of any records of the delinquent

insurer that are obsolete and unnecessary to the continued

administration of the receivership proceeding. (V.T.I.C. Art.

21.28, Sec. 11(e).)

Sec.A442.405.AAINAPPLICABILITY OF PUBLIC INFORMATION LAW.

Chapter 552, Government Code, does not apply to any record of a

receivership estate, or to any record of an insurer before the

insurer’s receivership, held by the receiver under this chapter.

(V.T.I.C. Art. 21.28, Sec. 11(f).)

[Sections 442.406-442.450 reserved for expansion]

SUBCHAPTER J. AUDITS

Sec.A442.451.AAAUDITS OR INVESTIGATIONS OF RECEIVER, SPECIAL

DEPUTY RECEIVER, OR GUARANTY ASSOCIATION.AA(a)AAThe commissioner

shall adopt rules, after submitting the rules to the state auditor

for review and comment, prescribing the audits required for the

receiver, each special deputy receiver, and each guaranty

association established under Chapter 462, 463, or 2602. The rules

must include provisions relating to the scope, frequency, reporting

requirements, and cost of audits.

(b)AAAs determined necessary by the commissioner or the state

auditor to supplement audits conducted under rules adopted under

Subsection (a), the state auditor may conduct audits or

investigations, as defined by Sections 321.0131-321.0136,

Government Code, of the receiver, each special deputy receiver, and

each guaranty association described by Subsection (a). The audited
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or investigated entity shall reimburse the state auditor for costs

associated with the audit or investigation. (V.T.I.C. Art. 21.28,

Secs. 12(j), (k).)

Sec.A442.452.AAPLAN AND REPORT REGARDING AUDIT OF RECEIVER.

(a) The state auditor may conduct an audit of the receiver in

accordance with the audit plan under Chapter 321, Government Code.

The state auditor shall conduct the audit in the manner provided by

that chapter.

(b)AAThe state auditor’s report of an audit under this

section may include:

(1)AAan analysis of:

(A)AAthe overall performance of the receiver;

(B)AAthe receiver’s financial operations and

condition;

(C)AAthe receipts and expenditures made in

connection with each audited receivership;

(D)AAthe adequacy of the receiver’s bond in

relation to assets, receipts, and expenditures; and

(E)AAthe feasibility of using attorneys employed

by the receiver in all litigation;

(2)AAthe amount of money made available to the receiver

by a guaranty association in connection with each audited

receivership and a detail of the purpose and manner of expenditure

of the money;

(3)AAthe ratio of the total amount of paid claims to the

total costs incurred in connection with each audited receivership;

and
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(4)AAthe ratio of the receiver ’s administrative

expenses to the total costs incurred in connection with each

audited receivership.

(c)AAThe state auditor shall file:

(1)AAcopies of the auditor’s report in the manner

required by Section 321.014, Government Code; and

(2)AAan additional copy of the report with the

department. (V.T.I.C. Art. 21.28, Secs. 12(d), (e), (f).)

Sec.A442.453.AACOURT-ORDERED AUDIT.AA(a)AAA court in which a

receivership action is pending may order an audit of the books and

records of the receiver relating to the receivership. The receiver

shall make the books and records available to the auditor as

required by the court order.

(b)AAA report of an audit conducted under this section shall

be filed with the department and the appropriate guaranty

association.

(c)AAThe receiver shall pay the expenses of an audit

conducted under this section. (V.T.I.C. Art. 21.28, Sec. 12(g).)

[Sections 442.454-442.500 reserved for expansion]

SUBCHAPTER K. DISTRIBUTION OF ASSETS: EARLY ACCESS

Sec.A442.501.AAAPPLICATION FOR APPROVAL OF PROPOSAL TO

DISTRIBUTE ASSETS.AA(a)AANot later than the 120th day after the

date of the commencement of an insolvency proceeding against an

impaired insurer, the receiver may apply to the court for approval

of a proposal to distribute assets out of marshalled assets as they

become available to a guaranty association or foreign guaranty

association with a Class 1 or Class 2 claim under this chapter.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

319



(b)AAIf the receiver fails to apply for approval within the

period prescribed by Subsection (a), a guaranty association may

apply to the court and request that the receiver submit a proposal

to distribute assets.

(c)AAIf the receiver determines that there are insufficient

assets to distribute, the receiver may file a statement of the

reasons for that determination instead of filing an application

under this section. A statement under this subsection is

considered to be an application by the receiver for purposes of this

section. (V.T.I.C. Art. 21.28, Sec. 7A(a).)

Sec.A442.502.AACONTENTS OF PROPOSAL TO DISTRIBUTE

ASSETS.AA(a)AAA proposal to distribute assets under Section

442.501 must include provisions for:

(1)AAreserving amounts sufficient to allow the payment

of Class 1 claims;

(2)AAto the extent the assets of the insolvent insurer

allow any payment of Class 2 claims, reserving amounts sufficient

to provide equal pro rata distributions to the Class 2 claimants

other than the guaranty associations;

(3)AAdistributing the assets marshalled as of the date

of the proposal and distributing other assets as they become

available;

(4)AAequitably allocating distributions among guaranty

associations and foreign guaranty associations entitled to

distributions, including providing for:

(A)AAdistributions to the associations in amounts

estimated to be at least equal to the claim payments made or to be
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made by the associations for which the associations could assert a

claim against the receiver; and

(B)AAdistributions for the pro rata amount of the

associations’ Class 2 claims if the assets, as they become

available for distribution, do not equal or exceed the amount of the

claim payments made or to be made by the associations; and

(5)AAwith regard to an insolvent insurer writing life

or health insurance or annuities, distributing the assets to:

(A)AAa guaranty association or foreign guaranty

association covering life or health insurance or annuities; or

(B)AAany other entity or organization reinsuring,

assuming, or guaranteeing insurance policies or contracts under the

laws creating an association described by Paragraph (A).

(b)AAThe proposal to distribute assets must also include

provisions that require:

(1)AAthe receiver to obtain from each guaranty

association described by Subsection (a)(4) an agreement to return

to the receiver on request and on approval by the court any

previously distributed assets, together with income on the assets,

required to pay Class 1 claimants and any federal claimants

asserting priority claims; and

(2)AAeach guaranty association or foreign guaranty

association to make a full report to the receiver, as requested by

the receiver but not more frequently than quarterly, accounting

for:

(A)AAthe assets distributed to the association;

(B)AAall distributions made from those assets;
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(C)AAany interest earned by the association on

those assets; and

(D)AAany other matter as the court directs.

(c)AAA guaranty association or foreign guaranty association

is not required to provide a bond under Subsection (b)(1).

(V.T.I.C. Art. 21.28, Secs. 7A(b), (c), (d).)

Sec.A442.503.AANOTICE OF APPLICATION. (a) The receiver

shall give notice of an application for approval of a proposal to

distribute assets to a guaranty association or foreign guaranty

association in, and to the commissioner of insurance of, each of the

states. Notice under this subsection must be deposited in the

United States certified mail, first class postage prepaid, at least

30 days before the date the application is submitted to the court.

(b)AAThe receiver shall also give notice of the application

to reasonably identifiable Class 1 and Class 2 claimants. Notice

under this subsection must be given in a manner the court considers

appropriate, including notice by publication.

(c)AAThe court may act on the application if:

(1)AAnotice has been given as provided by this section;

and

(2)AAthe receiver’s proposal to distribute assets

complies with this subchapter. (V.T.I.C. Art. 21.28, Sec. 7A(e).)

[Sections 442.504-442.550 reserved for expansion]

SUBCHAPTER L. DISTRIBUTION OF ASSETS

Sec.A442.551.AAPRIORITY OF CLAIMS FOR DISTRIBUTION OF

ASSETS. (a) The priorities provided by this section are

established to:
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(1)AAprovide for the orderly liquidation of a

receivership estate; and

(2)AAfurther the protection of policyholders and

persons making claims under insurance policies.

(b)AAThe priority of distribution of assets from the

insurer’s estate must be in accordance with:

(1)AAthe distribution plan approved by the court under

Subchapter K; and

(2)AAthe order of each class as provided by this

section.

(c)AAEach claim in each class must be paid in full, or an

adequate amount of money must be retained for that payment, before a

payment is made for a claim in the next class.

(d)AASubclasses may not be established within a class.

(e)AAThe classes of claims are as follows:

(1)AAClass 1:

(A)AAall of the receiver’s, conservator ’s, and

supervisor ’s costs and expenses of administration, including

repayment of any money spent by the receiver under Section 442.607;

(B)AAall of a guaranty association ’s or foreign

guaranty association ’s costs and expenses of administration

related to a receivership estate and all of the expenses of that

association in handling claims; and

(C)AAclaims of secured creditors to the extent of

the value of the security as provided by Section 442.554;

(2)AAClass 2:

(A)AAall claims by policyholders, beneficiaries,
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and insureds, and liability claims against insureds covered under

insurance policies and contracts issued by the insurer; and

(B)AAall claims by a guaranty association or a

foreign guaranty association that are payments of proper

policyholder claims;

(3)AAClass 3: claims of the federal government that are

not included in Class 2;

(4)AAClass 4: all other claims of general creditors not

falling within a higher priority under this subchapter, including

claims for taxes and debts due a state or local government that are

unsecured; and

(5)AAClass 5: claims of surplus or contribution note

holders, debenture holders, or holders of similar obligations and

proprietary claims of shareholders, members, or other owners

according to the terms of the instruments.

(f)AAFor the purpose of Subsection (e)(1)(B), attorney’s

fees incurred by a guaranty association or foreign guaranty

association in the defense of an insured under an insurance policy

issued by an impaired insurer are an expense incurred in handling a

claim. (V.T.I.C. Art. 21.28, Secs. 8(a)(1), (2).)

Sec.A442.552.AAPAYMENT OF WAGES OF EMPLOYEES OF INSURER

SUBJECT TO TEMPORARY RESTRAINING ORDER. (a) The receiver shall pay

as a Class 1 claim under Section 442.551 wages owed to employees of

an insurer against which a temporary restraining order has been

issued under this chapter for services rendered during the period

covered by the order.

(b)AAThe receiver shall pay for services under Subsection (a)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

324



at the rate and in the same manner as if paid by the insurer.

(V.T.I.C. Art. 21.28, Sec. 6 (part).)

Sec.A442.553.AAPAYMENT OF WAGES OF EMPLOYEES OF INSURER

SUBJECT TO TEMPORARY INJUNCTION. (a) The receiver may pay wages

owed to employees of an insurer against which a temporary

injunction has been issued under this chapter for services rendered

after the issuance of the injunction.

(b)AAPayment for services under Subsection (a) is an expense

of administration. (V.T.I.C. Art. 21.28, Sec. 6 (part).)

Sec.A442.554.AASECURED CREDITOR. (a) The owner of a secured

claim against an insurer for which a receiver has been appointed in

any state may surrender the owner ’s security and file a claim as a

general creditor, or the claim may be discharged by resort to the

security.

(b)AAIf a claim described by Subsection (a) is discharged by

resort to the security, any deficiency shall be treated as a claim

against the general assets of the insurer on the same basis as a

claim of an unsecured creditor. If the amount of the deficiency was

adjudicated in an ancillary delinquency proceeding as provided by

Subchapter P or by a court of competent jurisdiction in a proceeding

in which the domiciliary receiver was provided with notice and an

opportunity for hearing, the amount is conclusive. If the amount

was not adjudicated as provided by this subsection, the amount

shall be determined in the delinquency proceeding in the

domiciliary state.

(c)AAThe value of any security held by a secured creditor

shall be determined under supervision of the court by:
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(1)AAconversion of the security into money according to

the terms of the agreement under which the security was delivered to

the creditor; or

(2)AAagreement, arbitration, compromise, or litigation

between the creditor and the receiver. (V.T.I.C. Art. 21.28, Sec.

8(c).)

Sec.A442.555.AADIVIDEND PAYMENTS. (a) On the direction and

approval of the court and in accordance with the priorities

provided by this subchapter, the receiver may make periodic

dividend payments, including payments of policyholder claims, to

facilitate the rehabilitation, liquidation, conservation, or

dissolution of an insurer.

(b)AAThe receiver at all times shall reserve sufficient

assets to pay the expenses of administration. (V.T.I.C. Art.

21.28, Sec. 8(b).)

Sec.A442.556.AACLAIMANTS OF OTHER STATES OR FOREIGN

COUNTRIES. (a) If a claimant of another state or of a foreign

country is entitled to or receives a dividend on the claim out of a

statutory deposit or the proceeds of a bond or other asset located

in that state or foreign country, the claimant is not entitled to

share in the distribution of any additional dividend from the

receiver until all other claimants of the same class receive an

equal dividend on their claims, regardless of their residence or

the location of the acts or contracts on which the claims are based.

(b)AAAfter the other claimants of the same class receive an

equal dividend on their claims, the claimant of the other state or

of the foreign country is entitled to share in the distribution of
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additional dividends by the receiver, along with and in the same

manner as all other creditors of the same class, regardless of their

residence. (V.T.I.C. Art. 21.28, Sec. 8(e).)

Sec.A442.557.AASETOFF OF DIVIDEND AMOUNT. On the

declaration of a dividend, the receiver shall apply the amount of

the dividend against any debt owed to the insurer by the person

entitled to the dividend. (V.T.I.C. Art. 21.28, Sec. 8(f).)

Sec.A442.558.AACLAIMS UNDER SEPARATE ACCOUNTS ESTABLISHED BY

DOMESTIC LIFE INSURANCE COMPANIES. (a) Each claim under a separate

account established under Chapter 1152 shall be satisfied out of

the portion of the assets in the separate account that is equal to

the reserves maintained in the account for the applicable

contracts.

(b)AATo the extent reserves maintained in a separate account

exceed the amounts needed to satisfy claims under the applicable

contracts, the excess shall be treated as general assets of the

domestic life insurance company. (V.T.I.C. Art. 21.28, Sec. 8(k)

(part).)

Sec.A442.559.AAINTEREST. Interest does not accrue on a claim

after the date of the commencement of a delinquency proceeding.

(V.T.I.C. Art. 21.28, Sec. 8(d).)

[Sections 442.560-442.600 reserved for expansion]

SUBCHAPTER M. UNCLAIMED ASSETS

Sec.A442.601.AADELIVERY OF UNCLAIMED MONEY TO DEPARTMENT.

(a) Except as provided by Subsection (b), any unclaimed dividend on

an approved claim, unclaimed returned assessment, or other

unclaimed money that is subject to distribution to a claimant,
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policyholder, or other person and that remains in the possession of

the receiver after payment of the final dividend shall be delivered

to the department at the time the receivership is closed.

(b)AAIf a final dividend is paid less than 90 days before the

date the receivership is closed, the receiver may continue, for a

period not to exceed 90 days from the date the receivership is

closed, any bank account of the receivership from which any

unclaimed dividend might be paid, before the receiver delivers the

unclaimed dividend to the department.

(c)AAThe department shall deposit the money in trust in an

account to be maintained with the comptroller. (V.T.I.C. Art.

21.28, Sec. 8(g).)

Sec.A442.602.AARECOVERY OF UNCLAIMED MONEY BY OWNER. (a) On

receipt of satisfactory written and verified proof of ownership not

later than the second anniversary of the date money is deposited

with the comptroller under Section 442.601, the department shall

certify that fact to the comptroller.

(b)AAOn certification under Subsection (a), the comptroller

shall issue a warrant drawn on the state treasury for the money in

favor of each person entitled to the money. (V.T.I.C. Art. 21.28,

Sec. 8(h).)

Sec.A442.603.AAAPPLICATION FOR DECLARATION OF ABANDONMENT OF

MONEY; NOTICE. (a) After money deposited with the comptroller

under Section 442.601 has remained unclaimed for two years, the

receiver may initiate an action to declare the money abandoned and

that the money is the property of the department by filing in the

court of competent jurisdiction in the county in which the
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delinquency proceeding is or was pending a notice that the receiver

intends to declare the money abandoned and claim the money as the

property of the department. The action may be for all or part of the

money accumulated in any particular receivership.

(b)AAThe notice must state:

(1)AAthe name of each person entitled to the money;

(2)AAthe person’s last known address; and

(3)AAthe nature or source and amount of the money.

(c)AAOn the filing of the notice by the receiver, the court

shall set a date for the hearing on the application that is at least

20 days after the date the notice was filed and shall make a

notation of the date of the hearing on the notice.

(d)AAA copy of the notice with the judge ’s notation of the

date of the hearing must be posted on the courthouse door for at

least 20 days before the date a hearing is held on the application.

At least 10 days before the date set for the hearing, notice of the

filing of the application must be published in a newspaper of

general circulation in the county in which the application is

pending. The notice must be addressed to the owners of unclaimed

money in the particular receivership involved in the application

and must state generally that a hearing will be held on the

specified date to declare the money abandoned and that the money is

the property of the department. (V.T.I.C. Art. 21.28, Sec. 8(i)

(part).)

Sec.A442.604.AAHEARING ON APPLICATION FOR DECLARATION OF

ABANDONMENT OF MONEY; JUDGMENT. (a) At a hearing on an application

filed under Section 442.603, proof to the satisfaction of the court

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

329



of the following is prima facie evidence that each person entitled

to money deposited with the comptroller under Section 442.601

intends to abandon the money and that the department is the owner of

the money:

(1)AAthe money, or a check for the money, was sent by

the receiver to the last known address of each person entitled to

the money;

(2)AAthe money, or a check for the money, was returned

unclaimed or the check for the money was not cashed;

(3)AAthe money was delivered to the department as

required by Section 442.601;

(4)AAthe money has remained unclaimed for two years;

and

(5)AAnotice of the filing of the application was

published as required by Section 442.603.

(b)AAOn a finding by the court under Subsection (a), the

court may render judgment accordingly. On receipt of the judgment,

the department shall certify that fact to the comptroller.

(c)AAOn certification under Subsection (b), the comptroller

shall issue a warrant for the money in favor of the department. The

department shall promptly deposit the money in accordance with

Section 442.110, except that the money derived from one insurer is

not required to be kept separate from money derived from another

insurer. (V.T.I.C. Art. 21.28, Sec. 8(i) (part).)

Sec.A442.605.AAUSE OF CERTAIN UNLIQUIDATED ASSETS; DEPOSIT

OF PROCEEDS IN TRUST. (a) Any assets other than cash that remain in

the possession of the receiver after payment of the final dividend
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in a receivership estate may be conveyed, transferred, or assigned

to the commissioner to be handled as a trust.

(b)AAThe commissioner may convey, transfer, and assign any

assets, including causes of action, judgments, and claims, and

settle or release causes of action, judgments, claims, and liens on

terms and for amounts the commissioner considers to be in the best

interest of the trust, regardless of whether the assets have

previously or may subsequently come into the commissioner ’s

possession.

(c)AAFrom proceeds derived from any assets described by

Subsection (b), the commissioner or the special deputy receiver

shall defray the costs incident to the sale, settlement, release,

or other transaction by which the proceeds are obtained and deliver

the remainder to the department. The department shall deposit the

money in trust in an account to be maintained with the comptroller

and to be handled, disposed of, and used as provided by Sections

442.606 and 442.607. (V.T.I.C. Art. 21.28, Sec. 8A (part).)

Sec.A442.606.AAAPPLICATION FOR DECLARATION OF ABANDONMENT OF

PROCEEDS IN TRUST; NOTICE AND HEARING. (a) On application by the

commissioner and after notice and hearing, a court of competent

jurisdiction of Travis County may make an order directing

disposition of money deposited in a trust account under Section

442.605(c).

(b)AAThe notice must be addressed to all persons having an

interest, as claimants or otherwise, in the assets of the

particular receivership involved in the application and must state:

(1)AAthe amount of the money and the receivership from
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which the money was derived; and

(2)AAgenerally that a hearing will be held on the

specified date to determine the disposition of the money, including

a declaration that the money is abandoned and is the property of the

department.

(c)AAThe notice required by Subsection (a) must be:

(1)AAposted on the courthouse door for at least 20 days

before the date the hearing is held; and

(2)AApublished at least 10 days before the date set for

the hearing in a newspaper of general circulation in Travis County.

(d)AAIf the court finds that money derived from a

receivership is sufficient to justify the reopening of the

receivership and the payment of a dividend, the court may enter an

order to that effect. If the money is insufficient for that

purpose, the court may declare the money abandoned.

(e)AAA certified copy of a judgment declaring the money

abandoned is sufficient authority for the comptroller to issue a

warrant for the money in favor of the department. On issuance of

the warrant, the department shall promptly deposit the money in

accordance with Section 442.110, except that money derived from one

insurer is not required to be kept separate from money derived from

another insurer. (V.T.I.C. Art. 21.28, Sec. 8A (part).)

Sec.A442.607.AAUSE OF ABANDONED MONEY. (a) The receiver,

with the consent of the department, may spend money deposited by the

department under Sections 442.604 and 442.606 to:

(1)AApay expenses of the office of the receiver that are

not properly chargeable to any one receivership or conservatorship
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estate; and

(2)AAcontinue the administration of a receivership or

conservatorship by the receiver as receiver or conservator, if the

department considers the continuation to be in the best interest of

the receivership or conservatorship estate.

(b)AAAny money applied under Subsection (a)(2) to a

receivership estate must be repaid from the assets of that estate

before the payment of any additional dividends in that

receivership, including policyholder claims and other claims.

(c)AAAny money applied under Subsection (a)(2) to a

conservatorship estate must be repaid from the assets of that

estate before the release of that conservatorship for continued

operation. (V.T.I.C. Art. 21.28, Secs. 8(j), 8A (part).)

[Sections 442.608-442.650 reserved for expansion]

SUBCHAPTER N. TRANSFER OR DISPOSAL OF EXCESS ASSETS

Sec.A442.651.AATRANSFER OF REMAINING ASSETS OF STOCK

INSURANCE COMPANY TO AGENT. (a) After the receiver has provided

for unclaimed dividends and all of the liabilities of a stock

insurance company, the receiver shall call a meeting of the

shareholders of the insurer by:

(1)AApublishing notice of the meeting in one or more

newspapers in the county in which the principal office of the

insurer was located; and

(2)AAgiving written notice of the meeting to each

shareholder of record at the shareholder ’s last known address.

(b)AAAt the meeting, the shareholders shall appoint one or

more agents to take over the liquidation of the insurer for the
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benefit of the shareholders. Voting privileges are governed by the

insurer’s bylaws. A majority of the shares must be represented at

the agent’s appointment. The agent or agents shall execute and file

with the court one or more bonds as approved by the court,

conditioned on the faithful performance of all the duties of the

trust.

(c)AAUnder order of the court, the receiver shall transfer

and deliver to the agent or agents for continued liquidation under

the court’s supervision all assets of the insurer remaining in the

possession of the receiver. After the transfer and delivery, the

receiver and the department, and each employee of the receiver or

the department, are discharged from any further liability to the

insurer and the creditors and shareholders of the insurer.

(d)AAThis section does not permit the insurer to continue

engaging in the business of insurance. The charter of the insurer

and each certificate of authority or other permit issued under or in

connection with the charter are ipso facto revoked by the order of

the court directing the receiver to transfer and deliver the

remaining assets of the insurer to the agent or agents. (V.T.I.C.

Art. 21.28, Sec. 9(a).)

Sec.A442.652.AADISPOSAL OF REMAINING ASSETS OF INSURER OTHER

THAN STOCK INSURANCE COMPANY. After the receiver has provided for

unclaimed dividends and all of the liabilities of an insurer other

than a stock insurance company, the receiver shall dispose of any

remaining assets as directed by the receivership court. (V.T.I.C.

Art. 21.28, Sec. 9(b).)

Sec.A442.653.AATRANSFER OF REMAINING ASSETS OF INSURER TO
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GUARANTY ASSOCIATION. (a) Notwithstanding any other provision of

this chapter, in closing a receivership estate, a special deputy

receiver, on approval of the court, may transfer any remaining

asset, cause of action asserted on behalf of the impaired insurer,

judgment, claim, or lien to the appropriate guaranty association.

(b)AAA transfer under Subsection (a):

(1)AAis not a preference or voidable transfer; and

(2)AAis considered a distribution under Sections

442.551(a)-(d).

(c)AAIf the amount realized by the guaranty association is

materially greater than the amount loaned by the guaranty

association to the receivership estate, the court may order the

reopening of the receivership to distribute the excess money.

(d)AAThis subchapter does not transfer any liability of an

impaired insurer to the guaranty association that would not

constitute a claim payable under Chapter 462, 463, or 2602.

(V.T.I.C. Art. 21.28, Sec. 9(c).)

[Sections 442.654-442.700 reserved for expansion]

SUBCHAPTER O. DURATION AND REOPENING OF RECEIVERSHIP

Sec.A442.701.AALIMITATION ON DURATION OF RECEIVERSHIP.AA(a)

Except as otherwise provided by this section, each receivership or

other delinquency proceeding prescribed by this chapter shall be

administered in accordance with Section 64.072, Civil Practice and

Remedies Code.

(b)AATo the extent the proceeding applies to claims against a

workers’ compensation insurance policy or a title insurance policy,

a receivership or other delinquency proceeding shall be
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administered continuously for any period necessary to effect the

receivership’s or proceeding’s purposes, and any arbitrary

limitation on that period provided by another law of this state with

regard to the administration of receiverships or of corporate

affairs generally does not apply to the proceeding.

(c)AAInstead of the winding up and distribution of a

receivership estate of an insurer without capital stock, the court

shall order revival and reinstatement of the charter, certificates

of authority or other permits, franchises, and management contracts

or other control instruments of the insurer if the insurer ’s

remaining cash on hand and on deposit, less any outstanding

enforceable liabilities, exceeds the minimum amount of capital and

surplus prescribed for that insurer under Section 822.054, 822.202,

822.210, or 841.054. (V.T.I.C. Art. 21.28, Sec. 9(d).)

Sec.A442.702.AAREOPENING OF RECEIVERSHIP.AA(a)AAIf after

the receivership has been closed by final order of the court the

receiver discovers assets not known to the receiver during the

receivership, the receiver shall report the receiver’s findings to

the court.

(b)AAThe court may reopen the receivership for continued

liquidation if the court finds that the value of the discovered

assets justifies the reopening. (V.T.I.C. Art. 21.28, Sec. 9(e).)

[Sections 442.703-442.750 reserved for expansion]

SUBCHAPTER P. ANCILLARY DELINQUENCY PROCEEDINGS

Sec.A442.751.AAAPPOINTMENT OF ANCILLARY RECEIVER.AA(a)AAOn

the petition of the department, a court of competent jurisdiction

in this state shall appoint the commissioner as ancillary receiver
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in this state for an insurer domiciled in another jurisdiction if a

receiver should be appointed for that insurer under the laws of this

state.

(b)AAThe department:

(1)AAmay file the petition on the department’s own

initiative; and

(2)AAshall file the petition if at least 10 residents of

this state who have claims against the insurer file one or more

petitions in writing with the department requesting the appointment

of an ancillary receiver. (V.T.I.C. Art. 21.28, Sec. 13 (part).)

Sec.A442.752.AAPOWERS AND DUTIES OF ANCILLARY RECEIVER.

(a)AAThe ancillary receiver is entitled to sue for and possess the

assets of the insurer in this state and has the same powers and

duties with regard to those assets as a receiver of an insurer

domiciled in this state.

(b)AAOn commencement of the delinquency proceeding in this

state, the ancillary receiver is immediately entitled to possession

and control of any special or statutory deposits of the insurer that

are located in this state. The ancillary receiver may use those

deposits:

(1)AAto pay expenses of the administration of the

receivership proceeding; and

(2)AAafter paying the expenses under Subdivision (1),

to pay approved claims against the deposits. (V.T.I.C. Art. 21.28,

Sec. 13 (part).)

Sec.A442.753.AACOORDINATION WITH RECEIVER IN OTHER

STATE.AAIf a receiver of a delinquent insurer has been appointed
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both in this state and in another state, the receiver in this state

may, under supervision of the receivership court in this state and

regardless of whether the receiver in this state is an ancillary

receiver, contract with the receiver in the other state to

coordinate the administration of the receiverships in the interest

of efficiency and economy in any manner consistent with this

chapter. (V.T.I.C. Art. 21.28, Sec. 14.)

Sec.A442.754.AAAPPLICABILITY OF CHAPTER TO ANCILLARY

DELINQUENCY PROCEEDINGS.AAThe conduct of ancillary delinquency

proceedings under this subchapter is subject to the other

provisions of this chapter. (V.T.I.C. Art. 21.28, Sec. 13 (part).)

[Sections 442.755-442.800 reserved for expansion]

SUBCHAPTER Q. AGENCY CONTRACTS WITH CERTAIN INSURERS

Sec.A442.801.AAREQUIRED CONTRACT PROVISION.AAAn agency

contract entered into on or after August 27, 1973, by an insurer

writing fire and casualty insurance in this state must contain, or

shall be construed to contain, the following provision:

Notwithstanding any other provision of this

contract, the obligation of the agent to remit written

premiums to the insurer shall be changed on the

commencement of a delinquency proceeding as defined by

Chapter 442, Insurance Code, as amended. After the

commencement of the delinquency proceeding, the

obligation of the agent to remit premiums is limited to

premiums earned before the cancellation date of

insurance policies stated in the order of a court of

competent jurisdiction under Chapter 442, Insurance
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Code, canceling the policies. The agent does not owe

and may not be required to remit to the insurer or to

the receiver any premiums that are unearned as of the

cancellation date stated in the order.

(V.T.I.C. Art. 21.11-2, Sec. 1.)

Sec.A442.802.AADISPOSITION OF PREMIUMS.AA(a)AAOn or after

the cancellation date of insurance policies as stated in the

court’s order canceling the policies, the agent shall promptly

account to the receiver for:

(1)AAall unearned premiums to be returned to the

insured or the replacement coverage to be obtained for the insured;

and

(2)AAthe earned premiums to be paid to the receiver.

(b)AAThe agent shall:

(1)AApromptly return to an insured who paid the

premiums any unearned premiums in the possession of the agent on the

cancellation date of the policy; or

(2)AAwith the approval of the insured, use the unearned

premiums to purchase new coverage for the insured with a different

insurer.

(c)AAThe agent shall promptly remit to the receiver any

earned premiums in the possession of the agent. (V.T.I.C. Art.

21.11-2, Sec. 2.)

Sec.A442.803.AAEFFECT OF SUBCHAPTER ON ACTION BY RECEIVER

AGAINST AGENT. This subchapter does not prejudice a cause of action

by the receiver against an agent to recover:

(1)AAunearned premiums that were not returned to

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

339



policyholders; or

(2)AAearned premiums that were not promptly remitted to

the receiver. (V.T.I.C. Art. 21.11-2, Sec. 3.)

Sec.A442.804.AAAGENT NOT RECEIVER’S AGENT.AAThis subchapter

does not render the agent an agent of the receiver for earned or

unearned premiums. (V.T.I.C. Art. 21.11-2, Sec. 4.)

[Chapters 443-460 reserved for expansion]

SUBTITLE D. GUARANTY ASSOCIATIONS

CHAPTER 461. GENERAL PROVISIONS

Sec.A461.001.AAAPPLICABILITY OF CHAPTER

Sec.A461.002.AADISCLOSURE OF GUARANTY FUND

AAAAAAAAAAAAAAAAANONPARTICIPATION

Sec.A461.003.AAFORM OF STATEMENT; PROHIBITION

CHAPTER 461. GENERAL PROVISIONS

Sec.A461.001.AAAPPLICABILITY OF CHAPTER.AA(a)AAExcept as

provided by Subsection (b), this chapter applies to an insurance

policy, contract, certificate, evidence of coverage, or

application delivered or issued for delivery in this state that is

not covered by an insurance guaranty fund or other solvency

protection arrangement authorized by this code.

(b)AAThis chapter does not apply to:

(1)AAa fidelity, surety, or guaranty bond; or

(2)AAmarine insurance as defined by Section 1807.001.

(V.T.I.C. Art.A21.28-E, Secs. (a) (part), (c).)

Sec.A461.002.AADISCLOSURE OF GUARANTY FUND

NONPARTICIPATION.AA(a)AAEach insurance policy, contract,

certificate, evidence of coverage, or application subject to this
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chapter must include a statement that, if the insurer is unable to

fulfill the insurer ’s contractual obligation under the policy,

contract, certificate, or evidence of coverage, the insurer is not

covered by an insurance guaranty fund or other solvency protection

arrangement.

(b)AAThe statement must be in 10-point type and affixed to

the first page of the insurance policy, contract, certificate,

evidence of coverage, or application. (V.T.I.C. Art.A21.28-E, Sec.

(a) (part).)

Sec.A461.003.AAFORM OF STATEMENT; PROHIBITION.AA(a)AAThe

commissioner by rule shall promulgate the statement that an insurer

must use to comply with this chapter.

(b)AAAn insurer may not include in an insurance policy,

contract, certificate, evidence of coverage, or application a

statement that does not conform to the appropriate statement

prescribed by the commissioner. (V.T.I.C. Art.A21.28-E, Sec. (b).)

CHAPTER 462. TEXAS PROPERTY AND CASUALTY INSURANCE GUARANTY

ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A462.001.AASHORT TITLE

Sec.A462.002.AAPURPOSES

Sec.A462.003.AACONSTRUCTION

Sec.A462.004.AAGENERAL DEFINITIONS

Sec.A462.005.AADESCRIPTION OF CONTROL

Sec.A462.006.AANET DIRECT WRITTEN PREMIUMS

Sec.A462.007.AAAPPLICABILITY IN GENERAL; EXCEPTIONS
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Sec.A462.008.AAAPPLICABILITY TO TEXAS MUTUAL INSURANCE

AAAAAAAAAAAAAAAAACOMPANY

Sec.A462.009.AAAPPLICABILITY TO FORMER TEXAS WORKERS’

AAAAAAAAAAAAAAAAACOMPENSATION INSURANCE FACILITY AND

AAAAAAAAAAAAAAAAASUCCESSOR

Sec.A462.010.AACONFLICT WITH OTHER LAWS

Sec.A462.011.AAIMMUNITY IN GENERAL

Sec.A462.012.AAIMMUNITY IN RELATION TO CERTAIN REPORTS

AAAAAAAAAAAAAAAAAAND RECOMMENDATIONS

Sec.A462.013.AAIMMUNITY IN RELATION TO CERTAIN

AAAAAAAAAAAAAAAAANEGOTIATIONS

Sec.A462.014.AARULES

Sec.A462.015.AAINFORMATION PROVIDED BY OR TO

AAAAAAAAAAAAAAAAACOMMISSIONER

Sec.A462.016.AAPENALTY FOR FAILURE TO PAY ASSESSMENTS

AAAAAAAAAAAAAAAAAOR COMPLY WITH PLAN OF OPERATION

Sec.A462.017.AAAPPEALS AND OTHER ACTIONS

[Sections 462.018-462.050 reserved for expansion]

SUBCHAPTER B. GOVERNANCE OF ASSOCIATION

Sec.A462.051.AAASSOCIATION AS LEGAL ENTITY; MEMBERSHIP

Sec.A462.052.AABOARD OF DIRECTORS

Sec.A462.053.AAELIGIBILITY TO SERVE AS PUBLIC

AAAAAAAAAAAAAAAAAREPRESENTATIVE

Sec.A462.054.AAELIGIBILITY TO SERVE AS INDUSTRY

AAAAAAAAAAAAAAAAAREPRESENTATIVE

Sec.A462.055.AATERM; VACANCY

Sec.A462.056.AAREIMBURSEMENT OF BOARD MEMBERS
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Sec.A462.057.AAFINANCIAL STATEMENT OF BOARD MEMBER

Sec.A462.058.AACONFLICT OF INTEREST

Sec.A462.059.AAMEETING BY CONFERENCE CALL

[Sections 462.060-462.100 reserved for expansion]

SUBCHAPTER C. GENERAL POWERS AND DUTIES OF ASSOCIATION

Sec.A462.101.AAGENERAL POWERS AND DUTIES

Sec.A462.102.AAASSOCIATION NOT IN PLACE OF IMPAIRED

AAAAAAAAAAAAAAAAAINSURER

Sec.A462.103.AAPLAN OF OPERATION

Sec.A462.104.AANOTICE TO INSUREDS

Sec.A462.105.AAACCOUNTS

Sec.A462.106.AAADMINISTRATIVE EXPENSES

Sec.A462.107.AAEXAMINATION OF ASSOCIATION

Sec.A462.108.AADEPOSIT OF MONEY

Sec.A462.109.AADELEGATION OF POWERS AND DUTIES

Sec.A462.110.AAEXEMPTION FROM CERTAIN FEES AND TAXES

Sec.A462.111.AAACCESS TO RECORDS OF MEMBER INSURER IN

AAAAAAAAAAAAAAAAARECEIVERSHIP; ACTUARIAL AND

AAAAAAAAAAAAAAAAAOPERATIONAL ANALYSIS

Sec.A462.112.AABOARD ACCESS TO RECORDS OF IMPAIRED

AAAAAAAAAAAAAAAAAINSURER

Sec.A462.113.AABOARD REPORT ON CONCLUSION OF INSOLVENCY

Sec.A462.114.AADUTY OF RECEIVER

[Sections 462.115-462.150 reserved for expansion]

SUBCHAPTER D. ASSESSMENTS IN GENERAL

Sec.A462.151.AAMAKING OF ASSESSMENT; AMOUNT

Sec.A462.152.AAMAXIMUM TOTAL ASSESSMENT
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Sec.A462.153.AAREFUND OF CONTRIBUTION

Sec.A462.154.AANOTICE OF ASSESSMENT

Sec.A462.155.AADEFERMENT

Sec.A462.156.AAUSE OF ASSESSMENTS

Sec.A462.157.AATAX CREDIT

Sec.A462.158.AAADVANCE AS LOAN

Sec.A462.159.AAESTIMATE OF ADDITIONAL MONEY NEEDED ON

AAAAAAAAAAAAAAAAAIMPAIRMENT OF INSURER

Sec.A462.160.AAASSESSMENT FOR ADDITIONAL MONEY FOR

AAAAAAAAAAAAAAAAAACCOUNTS

Sec.A462.161.AAAMOUNT OF ASSESSMENT; PRORATION OF

AAAAAAAAAAAAAAAAAPAYMENT

Sec.A462.162.AAMAXIMUM ASSESSMENT OF INSURER;

AAAAAAAAAAAAAAAAAADDITIONAL ASSESSMENT AUTHORITY UNDER

AAAAAAAAAAAAAAAAACERTAIN CIRCUMSTANCES

Sec.A462.163.AAPAYMENT OF ASSESSMENT

Sec.A462.164.AAPARTICIPATION RECEIPTS

Sec.A462.165.AAACCOUNTING; REPORTS; REFUND

Sec.A462.166.AAUSE OF EXCESS MONEY IN ACCOUNT

Sec.A462.167.AACOLLECTION OF ASSESSMENTS

Sec.A462.168.AAEXEMPTION FOR IMPAIRED INSURER

[Sections 462.169-462.200 reserved for expansion]

SUBCHAPTER E. COVERED CLAIMS; CLAIMANTS

Sec.A462.201.AACOVERED CLAIMS IN GENERAL

Sec.A462.202.AACLAIM FOR UNEARNED PREMIUMS

Sec.A462.203.AACERTAIN EXPENSES OF RECEIVERSHIP OR

AAAAAAAAAAAAAAAAACONSERVATORSHIP ESTATE COVERED
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Sec.A462.204.AAAFFILIATE MAY NOT BE CLAIMANT

Sec.A462.205.AADETERMINATION OF RESIDENCE OF ENTITIES

Sec.A462.206.AACLAIMS NOT COVERED: PREMIUM UNDER

AAAAAAAAAAAAAAAAARETROSPECTIVE RATING PLAN

Sec.A462.207.AACLAIMS NOT COVERED: AMOUNTS DUE CERTAIN

AAAAAAAAAAAAAAAAAENTITIES

Sec.A462.208.AACLAIMS NOT COVERED: SUPPLEMENTARY

AAAAAAAAAAAAAAAAAPAYMENT OBLIGATIONS

Sec.A462.209.AACLAIMS NOT COVERED: PREJUDGMENT OR

AAAAAAAAAAAAAAAAAPOSTJUDGMENT INTEREST

Sec.A462.210.AACLAIMS NOT COVERED: CERTAIN DAMAGES

Sec.A462.211.AACLAIMS NOT COVERED: LATE FILED CLAIMS

Sec.A462.212.AANET WORTH EXCLUSION

Sec.A462.213.AAAMOUNT OF INDIVIDUAL COVERED CLAIM;

AAAAAAAAAAAAAAAAALIMIT

Sec.A462.214.AACERTAIN SHAREHOLDERS’ CLAIMS: LIMIT

[Sections 462.215-462.250 reserved for expansion]

SUBCHAPTER F. NONDUPLICATION OF RECOVERY

Sec.A462.251.AAEXHAUSTION OF RIGHTS UNDER OTHER POLICY

AAAAAAAAAAAAAAAAAREQUIRED

Sec.A462.252.AAREDUCTION IN AMOUNT OF COVERED CLAIM FOR

AAAAAAAAAAAAAAAAAOTHER POLICY

Sec.A462.253.AAEFFECT ON INSURED OF REDUCTION IN AMOUNT

AAAAAAAAAAAAAAAAAOF COVERED CLAIM

Sec.A462.254.AARECOVERY FROM MORE THAN ONE GUARANTY

AAAAAAAAAAAAAAAAAASSOCIATION
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Sec.A462.255.AACERTAIN CLAIMS SUBJECT TO LIEN OR

AAAAAAAAAAAAAAAAASUBROGATION

Sec.A462.256.AALIMIT ON TOTAL RECOVERY

[Sections 462.257-462.300 reserved for expansion]

SUBCHAPTER G. ASSOCIATION POWERS AND DUTIES RELATING TO COVERED

CLAIMS

Sec.A462.301.AAGENERAL POWERS AND DUTIES OF ASSOCIATION

AAAAAAAAAAAAAAAAAIN CONNECTION WITH PAYMENT OF COVERED

AAAAAAAAAAAAAAAAACLAIMS

Sec.A462.302.AAPAYMENT OF COVERED CLAIMS

Sec.A462.303.AACERTAIN DETERMINATIONS NOT BINDING

Sec.A462.304.AASERVICING FACILITY

Sec.A462.305.AASATISFACTION OF OBLIGATION TO PAY

AAAAAAAAAAAAAAAAACOVERED CLAIMS; LIMITATION OF

AAAAAAAAAAAAAAAAAASSOCIATION ’S LIABILITY

Sec.A462.306.AADISCHARGE OF POLICY OBLIGATION

Sec.A462.307.AAASSIGNMENT OF RIGHTS

Sec.A462.308.AARECOVERY FROM CERTAIN PERSONS

Sec.A462.309.AASTAY OF PROCEEDINGS; CERTAIN DECISIONS

AAAAAAAAAAAAAAAAANOT BINDING

Sec.A462.310.AASETTLEMENT BY ASSOCIATION BINDING;

AAAAAAAAAAAAAAAAAPRIORITY OF CLAIM AND EXPENSES

Sec.A462.311.AAREPORT TO RECEIVER

[Sections 462.312-462.350 reserved for expansion]

SUBCHAPTER H. RELEASE FROM RECEIVERSHIP

Sec.A462.351.AAISSUANCE OF POLICIES AFTER RELEASE FROM

AAAAAAAAAAAAAAAAARECEIVERSHIP
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CHAPTER 462. TEXAS PROPERTY AND CASUALTY INSURANCE GUARANTY

ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A462.001.AASHORT TITLE. This chapter may be cited as the

Texas Property and Casualty Insurance Guaranty Act. (V.T.I.C. Art.

21.28-C, Sec. 1.)

Sec.A462.002.AAPURPOSES. The purposes of this chapter are

to:

(1)AAprovide a mechanism for the payment of covered

claims under certain insurance policies to avoid excessive delay in

payment;

(2)AAavoid financial loss to claimants or policyholders

because of an insurer’s impairment;

(3)AAassist in the detection and prevention of insurer

insolvencies; and

(4)AAprovide an association to assess the cost of that

protection among insurers. (V.T.I.C. Art. 21.28-C, Sec. 2.)

Sec.A462.003.AACONSTRUCTION. This chapter shall be

liberally construed to implement the purposes of this chapter

described by Section 462.002, which shall be used to aid and guide

interpretation of this chapter. (V.T.I.C. Art. 21.28-C, Sec. 4.)

Sec.A462.004.AAGENERAL DEFINITIONS. In this chapter:

(1)AA"Affiliate" means a person who, directly or

indirectly, through one or more intermediaries, controls, is

controlled by, or is under common control with an impaired insurer

on December 31 of the year preceding the date the insurer becomes an

impaired insurer.
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(2)AA"Association" means the Texas Property and

Casualty Insurance Guaranty Association.

(3)AA"Board" means the board of directors of the

association.

(4)AA"Claimant" means an insured making a first-party

claim or a person instituting a liability claim.

(5)AA"Impaired insurer" means a member insurer that is:

(A)AAplaced in:

(i)AAtemporary or permanent receivership or

liquidation under a court order, including a court order of another

state, based on a finding of insolvency; or

(ii)AAconservatorship after the

commissioner determines that the insurer is insolvent; and

(B)AAdesignated by the commissioner as an impaired

insurer.

(6)AA"Member insurer" means an insurer, including a

stock insurance company, a mutual insurance company, a Lloyd ’s

plan, a reciprocal or interinsurance exchange, and a county mutual

insurance company, that:

(A)AAwrites any kind of insurance to which this

chapter applies under Sections 462.007 and 462.008, including

reciprocal or interinsurance exchange contracts; and

(B)AAholds a certificate of authority to engage in

the business of insurance in this state.

(7)AA"Person" means an individual, corporation,

partnership, association, or voluntary organization. (V.T.I.C.

Art. 21.28-C, Secs. 5(2), (3), (4), (5) (part), (9), (10), (12).)
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Sec.A462.005.AADESCRIPTION OF CONTROL. (a) For purposes of

this chapter, control is the power to direct, or cause the direction

of, the management and policies of a person, other than power that

results from an official position with the person or a corporate

office held by the person. The power may be possessed directly or

indirectly by any means, including through the ownership of voting

securities or by contract, other than a commercial contract for

goods or nonmanagement services.

(b)AAA person is presumed to control another person if the

person directly or indirectly owns, controls, holds with the power

to vote, or holds proxies representing 10 percent or more of the

voting securities of the other person. This presumption may be

rebutted by a showing that the person does not in fact control the

other person. (V.T.I.C. Art. 21.28-C, Sec. 5(7).)

Sec.A462.006.AANET DIRECT WRITTEN PREMIUMS. (a) Except as

provided by Subsection (b) and subject to Subsection (c), in this

chapter, "net direct written premiums" means direct premiums

written in this state on insurance policies to which this chapter

applies, less return premiums on those policies and dividends paid

or credited to policyholders on that direct business.

(b)AASubject to Subsection (c), for assessing the workers ’

compensation line of business, the term "net direct written

premiums" includes the modified annual premium before the

application of a deductible premium credit, less return premiums on

those policies and dividends paid or credited to policyholders on

that direct business.

(c)AAThe term "net direct written premiums" does not include
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premiums on contracts between insurers or reinsurers. (V.T.I.C.

Art. 21.28-C, Sec. 5(11).)

Sec.A462.007.AAAPPLICABILITY IN GENERAL; EXCEPTIONS. (a)

Except as provided by Subsection (b), this chapter applies to each

kind of direct insurance.

(b)AAExcept as provided by Subchapter F, this chapter does

not apply to:

(1)AAlife, annuity, health, or disability insurance;

(2)AAmortgage guaranty, financial guaranty, or other

kinds of insurance offering protection against investment risks;

(3)AAa fidelity or surety bond, or any other bonding

obligation;

(4)AAcredit insurance, vendors’ single-interest

insurance, collateral protection insurance, or similar insurance

protecting a creditor ’s interest arising out of a creditor-debtor

transaction;

(5)AAinsurance of warranties or service contracts;

(6)AAtitle insurance;

(7)AAocean marine insurance;

(8)AAa transaction or combination of transactions

between a person, including an affiliate of the person, and an

insurer, including an affiliate of the insurer, that involves the

transfer of investment or credit risk unaccompanied by the transfer

of insurance risk; or

(9)AAinsurance provided by or guaranteed by government.

(V.T.I.C. Art. 21.28-C, Sec. 3(a).)

Sec.A462.008.AAAPPLICABILITY TO TEXAS MUTUAL INSURANCE
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COMPANY. (a) This chapter applies to insurance written through the

Texas Mutual Insurance Company only as provided by this section.

(b)AAThis chapter applies to the Texas Mutual Insurance

Company on a prospective basis on and after January 1, 2000. The

Texas Mutual Insurance Company is only liable for assessments for a

claim with a date of injury that occurs on or after January 1, 2000.

The association, with respect to an insolvency of the Texas Mutual

Insurance Company, is only liable for a claim with a date of injury

that occurs on or after January 1, 2000. (V.T.I.C. Art. 21.28-C,

Sec. 3(b).)

Sec.A462.009.AAAPPLICABILITY TO FORMER TEXAS WORKERS’

COMPENSATION INSURANCE FACILITY AND SUCCESSOR. (a)

Notwithstanding any other provision of this chapter, this chapter

applies to each insurance policy issued under Article 5.76 or

5.76-2, as those articles existed before their repeal.

(b)AANotwithstanding any other provision of this chapter,

the stock insurance company that resulted from the transfer of the

former Texas workers’ compensation insurance facility is

considered an impaired insurer for purposes of this chapter if any

action described by Section 462.004(5) is taken with respect to the

company.

(c)AAA claim under an insurance policy described by

Subsection (a) is a covered claim for purposes of this chapter if

the claim is a covered claim for purposes of Sections

462.201-462.203, 462.205-462.210, 462.213, 462.214, and 462.305(d)

without regard to whether the stock insurance company described by

Subsection (b):
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(1)AAissued or assumed the policy; or

(2)AAwas authorized to engage in business in this state

at the time:

(A)AAthe policy was written; or

(B)AAthe company became an impaired insurer.

(d)AAIf a conflict exists between this section and any other

statute relating to the former Texas workers’ compensation

insurance facility or the association, this section controls.

(V.T.I.C. Art. 21.28-C, Sec. 26.)

Sec.A462.010.AACONFLICT WITH OTHER LAWS. (a) Except as

provided by Subsection (b), if this chapter conflicts with another

statute relating to the association, this chapter controls.

(b)AAThis section does not apply to a conflict between this

chapter and:

(1)AASubtitle A, Title 5, Labor Code, except as

described by Subsection (c); or

(2)AASubtitle E, Title 10.

(c)AAThis chapter controls with respect to subrogation

rights of an insurance carrier under Chapter 417, Labor Code,

against an impaired insurer’s insured or the association.

(V.T.I.C. Art. 21.28-C, Sec. 25.)

Sec.A462.011.AAIMMUNITY IN GENERAL. (a) Liability does not

exist and a cause of action does not arise against any of the

following persons for any good faith act or omission in performing

the person’s powers and duties under this chapter:

(1)AAthe commissioner or the commissioner ’s

representative;
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(2)AAthe association or the association’s agent or

employee;

(3)AAa member insurer;

(4)AAthe board;

(5)AAthe receiver; or

(6)AAa special deputy receiver or the special deputy

receiver’s agent or employee.

(b)AAThe attorney general shall defend any action to which

this section applies that is brought against the commissioner or

the commissioner’s representative, the association or the

association’s agent or employee, a member insurer or the insurer ’s

agent or employee, a board member, or a special deputy receiver or

the special deputy receiver’s agent or employee, including an

action instituted after the defendant’s service with the

association, commissioner, or department has terminated. This

subsection does not require the attorney general to defend a person

with respect to an issue other than the applicability or effect of

the immunity created by Subsection (a). The attorney general is not

required to defend the association or the association’s agent or

employee, a member insurer or the member insurer ’s agent or

employee, a board member, or a special deputy receiver or the

special deputy receiver’s agent or employee against an action

regarding the disposition of a claim filed with the association

under this chapter or any issue other than the applicability or

effect of the immunity created by Subsection (a). The association

may contract with the attorney general under Chapter 771,

Government Code, for legal services not covered by this subsection.
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(V.T.I.C. Art. 21.28-C, Sec. 16.)

Sec.A462.012.AAIMMUNITY IN RELATION TO CERTAIN REPORTS AND

RECOMMENDATIONS. Liability does not exist and a cause of action

does not arise against any of the following persons for a statement

made in good faith by the person in a report or recommendation made

under Section 462.111 or 462.113:

(1)AAthe commissioner or the commissioner ’s

representative;

(2)AAthe association or the association’s agent or

employee;

(3)AAa member insurer; or

(4)AAthe board. (V.T.I.C. Art. 21.28-C, Sec. 13(c).)

Sec.A462.013.AAIMMUNITY IN RELATION TO CERTAIN NEGOTIATIONS.

(a) Liability does not exist and a cause of action does not arise

against any of the following persons for an act or omission in the

performance of an activity related to the negotiations relating to

the privatization of the former Texas workers’ compensation

facility:

(1)AAthe commissioner or the commissioner ’s

representative;

(2)AAthe association or the association’s agent or

employee;

(3)AAa member insurer; or

(4)AAa board member.

(b)AAThis section applies to each activity undertaken by a

person described by Subsection (a), regardless of the date of the

act or omission. (V.T.I.C. Art. 21.28-C, Sec. 27.)
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Sec.A462.014.AARULES. The commissioner shall adopt

reasonable rules as necessary to implement and supplement this

chapter and this chapter’s purposes. (V.T.I.C. Art. 21.28-C, Sec.

23.)

Sec.A462.015.AAINFORMATION PROVIDED BY OR TO COMMISSIONER.

(a) The commissioner shall notify the association of the existence

of an impaired insurer not later than the third day after the date

the commissioner gives notice of the designation of impairment.

The association is entitled to a copy of any complaint seeking an

order of receivership with a finding of insolvency against a member

insurer at the time the complaint is filed with a court.

(b)AAOn the board’s request, the commissioner shall provide

the association with a statement of the net direct written premiums

of each member insurer. (V.T.I.C. Art. 21.28-C, Secs. 10(a), (b).)

Sec.A462.016.AAPENALTY FOR FAILURE TO PAY ASSESSMENTS OR

COMPLY WITH PLAN OF OPERATION. (a) The commissioner shall suspend

or revoke, after notice and hearing, the certificate of authority

to engage in the business of insurance in this state of a member

insurer that:

(1)AAfails to pay an assessment at the time the

assessment is due; or

(2)AAotherwise fails to comply with the plan of

operation.

(b)AAAs an alternative to action under Subsection (a), the

commissioner may assess a fine on a member insurer that fails to pay

an assessment at the time the assessment is due. The fine may not

exceed the lesser of:
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(1)AAfive percent of the unpaid assessment per month;

or

(2)AA$100 per month. (V.T.I.C. Art. 21.28-C, Sec.

10(d).)

Sec.A462.017.AAAPPEALS AND OTHER ACTIONS. (a) A final

action or order of the commissioner under this chapter is subject to

judicial review by a court.

(b)AAVenue in a suit against the commissioner or association

relating to an action or ruling of the commissioner or association

under this chapter is in Travis County. The commissioner or

association is not required to give an appeal bond in an appeal of a

cause of action arising under this chapter. (V.T.I.C. Art.

21.28-C, Secs. 10(f), (g).)

[Sections 462.018-462.050 reserved for expansion]

SUBCHAPTER B. GOVERNANCE OF ASSOCIATION

Sec.A462.051.AAASSOCIATION AS LEGAL ENTITY; MEMBERSHIP. (a)

The Texas Property and Casualty Insurance Guaranty Association is a

nonprofit unincorporated legal entity.

(b)AAThe association is composed of all member insurers. A

member insurer must remain a member of the association as a

condition of engaging in the business of insurance in this state.

(V.T.I.C. Art. 21.28-C, Sec. 6 (part).)

Sec.A462.052.AABOARD OF DIRECTORS. (a) The association’s

powers are exercised through a board of directors consisting of

nine individuals.

(b)AAMember insurers shall select five insurance industry

board members, subject to the approval of the commissioner. In

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

356



approving selections to the board, the commissioner shall consider

whether all member insurers are fairly represented.

(c)AAFour board members must be public representatives

appointed by the commissioner. (V.T.I.C. Art. 21.28-C, Secs. 6

(part), 7(a) (part), (b).)

Sec.A462.053.AAELIGIBILITY TO SERVE AS PUBLIC

REPRESENTATIVE. A board member who is a public representative may

not be:

(1)AAan officer, director, or employee of an insurer,

insurance agency, agent, broker, adjuster, or any other business

entity regulated by the department;

(2)AAa person required to register with the Texas

Ethics Commission under Chapter 305, Government Code, in connection

with the person’s representation of clients in the field of

insurance; or

(3)AArelated to a person described by Subdivision (1)

or (2) within the second degree of affinity or consanguinity.

(V.T.I.C. Art. 21.28-C, Sec. 7(d).)

Sec.A462.054.AAELIGIBILITY TO SERVE AS INDUSTRY

REPRESENTATIVE. To be eligible to serve as an insurance industry

board member, an individual must be a full-time employee of a member

insurer. (V.T.I.C. Art. 21.28-C, Sec. 7(a) (part).)

Sec.A462.055.AATERM; VACANCY. (a) A board member serves a

term established by the plan of operation.

(b)AAThe remaining board members, by majority vote, shall

fill a vacancy on the board for the unexpired term, subject to the

commissioner’s approval. (V.T.I.C. Art. 21.28-C, Sec. 7(a)
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(part).)

Sec.A462.056.AAREIMBURSEMENT OF BOARD MEMBERS. A board

member may be reimbursed from the assets of the association for

expenses the board member incurs as a board member. (V.T.I.C. Art.

21.28-C, Sec. 7(c).)

Sec.A462.057.AAFINANCIAL STATEMENT OF BOARD MEMBER. Each

board member shall file with the Texas Ethics Commission a

financial statement as provided by Subchapter B, Chapter 572,

Government Code. (V.T.I.C. Art. 21.28-C, Sec. 7(e).)

Sec.A462.058.AACONFLICT OF INTEREST. (a) A director of the

association or a member insurer or other entity represented by the

director may not receive money or another valuable thing directly,

indirectly, or through any substantial interest in any other

corporation, firm, or business unit for negotiating, procuring,

participating in, recommending, or aiding in a reinsurance

agreement, merger, or other transaction, including the purchase,

sale, or exchange of assets, insurance policies, or property made

by the association or the supervisor, conservator, or receiver on

behalf of an impaired insurer.

(b)AAThe director, member insurer, or entity may not be

pecuniarily or contractually interested, as principal,

coprincipal, agent, or beneficiary, directly, indirectly, or

through any substantial interest in any other corporation, firm, or

business unit, in the reinsurance agreement, merger, purchase,

sale, exchange, or other transaction. (V.T.I.C. Art. 21.28-C, Sec.

7(f).)

Sec.A462.059.AAMEETING BY CONFERENCE CALL. (a)
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Notwithstanding Chapter 551, Government Code, the board may hold an

open meeting by telephone conference call if immediate action is

required and convening of a quorum of the board at a single location

is not reasonable or practical.

(b)AAThe meeting is subject to the notice requirements that

apply to other meetings.

(c)AAThe notice of the meeting must specify as the location

of the meeting the location at which meetings of the board are

usually held, and each part of the meeting that is required to be

open to the public must be audible to the public at that location

and must be tape recorded. The tape recording shall be made

available to the public. (V.T.I.C. Art. 21.28-C, Sec. 8(k).)

[Sections 462.060-462.100 reserved for expansion]

SUBCHAPTER C. GENERAL POWERS AND DUTIES OF ASSOCIATION

Sec.A462.101.AAGENERAL POWERS AND DUTIES. (a) The

association may:

(1)AAemploy or retain persons as necessary to handle

claims and perform other duties of the association;

(2)AAborrow money necessary to implement this chapter

in accordance with the plan of operation;

(3)AAsue or be sued;

(4)AAnegotiate and enter into a contract as necessary

to implement this chapter; and

(5)AAperform other acts as necessary or proper to

implement this chapter.

(b)AAA contract authorized by Subsection (a)(4) includes a

lump-sum or structured compromise and settlement agreement with a
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claimant who has a claim for medical or indemnity benefits for a

period of three years or more, other than a settlement or lump-sum

payment in violation of Subtitle A, Title 5, Labor Code. (V.T.I.C.

Art. 21.28-C, Sec. 8(h) (part).)

Sec.A462.102.AAASSOCIATION NOT IN PLACE OF IMPAIRED INSURER.

In performing the association’s statutory obligations under this

chapter, the association is not considered:

(1)AAto be engaged in the business of insurance;

(2)AAto have assumed or succeeded to a liability of the

impaired insurer; or

(3)AAto otherwise stand in the place of the impaired

insurer for any purpose, including for the purpose of determining

whether the association is subject to personal jurisdiction of the

courts of another state. (V.T.I.C. Art. 21.28-C, Sec. 8(b)

(part).)

Sec.A462.103.AAPLAN OF OPERATION. (a) The association shall

perform the association ’s functions under a plan of operation

necessary or suitable to ensure the fair, reasonable, and equitable

administration of the association. The plan of operation must:

(1)AAbe submitted to and approved in writing by the

commissioner;

(2)AAestablish:

(A)AAprocedures under which the powers and duties

of the association are performed;

(B)AAprocedures for handling assets of the

association;

(C)AAthe amount and method of reimbursing board
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members;

(D)AAacceptable forms of proof of covered claims;

(E)AAregular places and times for board meetings;

(F)AAprocedures for records to be kept of each

financial transaction of the association, the association ’s

agents, and the board; and

(G)AAprocedures under which selections for the

board are submitted to the commissioner;

(3)AAprovide:

(A)AAfor the establishment of a claims filing

procedure that includes:

(i)AAnotice by the association to claimants;

(ii)AAprocedures for filing claims seeking

recovery from the association; and

(iii)AAa procedure for appealing the denial

of claims by the association; and

(B)AAthat a member insurer aggrieved by a final

action or decision of the association may appeal to the

commissioner not later than the 30th day after the date of the

action or decision; and

(4)AAcontain additional provisions necessary or proper

for the execution of the association’s powers and duties.

(b)AAThe association shall submit to the commissioner any

amendment to the plan of operation necessary or suitable to ensure

the fair, reasonable, and equitable administration of the

association. The amendment takes effect on the commissioner ’s

written approval.
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(c)AAIf the association does not submit a suitable amendment

to the plan of operation, the commissioner after notice and hearing

shall adopt reasonable rules as necessary or advisable to implement

this chapter. A rule continues in effect until modified by the

commissioner or superseded by an amendment submitted by the

association and approved by the commissioner.

(d)AAEach member insurer shall comply with the plan of

operation. (V.T.I.C. Art. 21.28-C, Secs. 6 (part), 9(a), (b), (c),

(d), (f).)

Sec.A462.104.AANOTICE TO INSUREDS. (a) The commissioner may

require that the association notify an impaired insurer ’s insureds

and any other interested parties of:

(1)AAthe designation of impairment; and

(2)AAthe insureds’ and other parties ’ rights under this

chapter.

(b)AAThe association shall give notice as the commissioner

directs under this section. The association shall mail the notice

to the last known address, if available. If sufficient information

for notification by mail is not available, notice by publication in

a newspaper of general circulation is sufficient notice. (V.T.I.C.

Art. 21.28-C, Secs. 8(e), 10(c).)

Sec.A462.105.AAACCOUNTS. For purposes of administration and

assessment, the association is divided into:

(1)AAthe workers’ compensation insurance account;

(2)AAthe automobile insurance account; and

(3)AAthe account for all other lines of insurance to

which this chapter applies. (V.T.I.C. Art. 21.28-C, Sec. 6
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(part).)

Sec.A462.106.AAADMINISTRATIVE EXPENSES. (a) The

association may use money in the administrative account to pay

administrative costs and other general expenses of the association.

(b)AAThe association may transfer income from investment of

the association ’s money to the administrative account.

(c)AAOn notification by the association of the amount of any

additional money needed for the administrative account, the

association shall assess member insurers in the manner provided by

Sections 462.159-462.168 for that money. The commissioner shall

consider the net direct written premiums collected in this state

for all lines of business covered by this chapter. An assessment

for administrative expenses incurred by a supervisor or conservator

appointed by the commissioner or a court-appointed receiver for a

nonmember of the association or unauthorized insurer operating in

this state may not exceed $1 million each calendar year. (V.T.I.C.

Art. 21.28-C, Sec. 18(g).)

Sec.A462.107.AAEXAMINATION OF ASSOCIATION. Not later than

April 30 of each year, the association shall submit an audited

financial statement for the preceding calendar year to the state

auditor in a form approved by the state auditor ’s office. (V.T.I.C.

Art. 21.28-C, Sec. 14.)

Sec.A462.108.AADEPOSIT OF MONEY. The board may deposit the

money the association collects into the Texas Treasury Safekeeping

Trust Company in accordance with procedures established by the

comptroller. The comptroller shall account to the association for

the deposited money separately from all other money. (V.T.I.C.
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Art. 21.28-C, Sec. 8(j).)

Sec.A462.109.AADELEGATION OF POWERS AND DUTIES. (a) Except

as provided by Subsection (b), the plan of operation may provide

that, on approval of the board and the commissioner, the

association may delegate by contract any or all powers or duties of

the association to a corporation or other organization that:

(1)AAperforms or will perform in two or more states

functions similar to those of the association or the association’s

equivalent; and

(2)AAprovides protection not substantially less

favorable and effective than that provided by this chapter.

(b)AAThe association may not delegate a power or duty under

Section 462.101(a)(2), 462.151, 462.154, 462.155, or 462.302(b)

under this section.

(c)AAThe association shall:

(1)AAreimburse the corporation or other organization as

a servicing facility would be reimbursed; and

(2)AApay the corporation or other organization for the

performance of any other functions of the association.

(d)AAA contract entered into under this section is subject to

the performance standards imposed under Section 442.112. (V.T.I.C.

Art. 21.28-C, Sec. 9(g).)

Sec.A462.110.AAEXEMPTION FROM CERTAIN FEES AND TAXES. The

association is exempt from payment of all fees and of all taxes

levied by this state or a subdivision of this state, except taxes

levied on real or personal property. (V.T.I.C. Art. 21.28-C, Sec.

15.)
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Sec.A462.111.AAACCESS TO RECORDS OF MEMBER INSURER IN

RECEIVERSHIP; ACTUARIAL AND OPERATIONAL ANALYSIS. (a) The

association shall have access to the books and records of a member

insurer in receivership to determine the extent of the impact on the

association if the member becomes impaired.

(b)AAThe association may:

(1)AAperform or cause to be performed an actuarial and

operational analysis of the member insurer; and

(2)AAprepare a report on matters relating to the impact

or potential impact on the association in the event of impairment.

(c)AAA report prepared under Subsection (b) is not a public

document. (V.T.I.C. Art. 21.28-C, Sec. 13(a).)

Sec.A462.112.AABOARD ACCESS TO RECORDS OF IMPAIRED INSURER.

The receiver or statutory successor of an impaired insurer covered

by this chapter shall give the board or the board ’s representative:

(1)AAaccess to the insurer’s records as necessary for

the board to perform the board ’s functions under this chapter

relating to covered claims; and

(2)AAcopies of those records on the board ’s request and

at the board’s expense. (V.T.I.C. Art. 21.28-C, Sec. 17(b)

(part).)

Sec.A462.113.AABOARD REPORT ON CONCLUSION OF INSOLVENCY. On

the conclusion of the insolvency of a domestic insurer with respect

to which the association was obligated to pay covered claims, the

board may:

(1)AAprepare a report on the history and causes of the

insolvency, based on information available to the association; and
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(2)AAsubmit the report to the commissioner. (V.T.I.C.

Art. 21.28-C, Sec. 13(b).)

Sec.A462.114.AADUTY OF RECEIVER. The receiver shall

periodically submit a list of claims to the association or similar

organization in another state. (V.T.I.C. Art. 21.28-C, Sec. 9(e).)

[Sections 462.115-462.150 reserved for expansion]

SUBCHAPTER D. ASSESSMENTS IN GENERAL

Sec.A462.151.AAMAKING OF ASSESSMENT; AMOUNT. (a) The

association shall assess member insurers the amount necessary to

pay:

(1)AAthe association ’s obligations under Section

462.302 and the expenses of handling covered claims subsequent to

an insolvency; and

(2)AAother expenses authorized by this chapter.

(b)AAThe assessment of each member insurer must be in the

proportion that the net direct written premiums of the insurer for

the calendar year preceding the assessment bear to the net direct

written premiums of all member insurers for that year. (V.T.I.C.

Art. 21.28-C, Sec. 8(c) (part).)

Sec.A462.152.AAMAXIMUM TOTAL ASSESSMENT. (a) The total

assessment of a member insurer in a year may not exceed an amount

equal to two percent of the insurer ’s net direct written premiums

for the calendar year preceding the assessment.

(b)AAIf the maximum assessment and the association’s other

assets are insufficient in a year to make all necessary payments,

the money available shall be prorated and the association shall pay

the unpaid portion as soon as money becomes available. (V.T.I.C.
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Art. 21.28-C, Sec. 8(c) (part).)

Sec.A462.153.AAREFUND OF CONTRIBUTION. The association may

refund to the member insurers in proportion to the contribution of

each member insurer to the association the amount by which the

association’s assets exceed the association ’s liabilities, if at

the end of a calendar year the board finds that the assets of the

association exceed the liabilities of the association as estimated

by the board for the next year. (V.T.I.C. Art. 21.28-C, Sec. 8(h)

(part).)

Sec.A462.154.AANOTICE OF ASSESSMENT. The association shall

notify a member insurer of an assessment not later than the 30th day

before the date the assessment is due. (V.T.I.C. Art. 21.28-C, Sec.

8(c) (part).)

Sec.A462.155.AADEFERMENT. (a) The association may defer

wholly or partly an assessment of a member insurer that would cause

the insurer’s financial statement to show amounts of capital or

surplus less than the minimum amounts required for a certificate of

authority in any jurisdiction in which the insurer is authorized to

engage in the business of insurance.

(b)AAThe member insurer shall pay the deferred assessment at

the time payment will not reduce capital or surplus below required

minimums. The payment shall be refunded to or credited against

future assessments of any member insurer receiving a larger

assessment because of the deferment, as elected by that insurer.

(c)AADuring a period of deferment, the member insurer may not

pay a dividend to shareholders or policyholders. (V.T.I.C. Art.

21.28-C, Sec. 8(c) (part).)
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Sec.A462.156.AAUSE OF ASSESSMENTS. (a) The amounts provided

under assessments made under this chapter supplement the

marshalling of assets by the receiver under Chapter 442 to make

payments on the impaired insurer’s behalf.

(b)AAThis section does not require the receiver to exhaust

the assets of the impaired insurer before an assessment is made or

before money derived from an assessment may be used to pay covered

claims. (V.T.I.C. Art. 21.28-C, Sec. 19.)

Sec.A462.157.AATAX CREDIT. (a) An insurer is entitled to a

credit against the insurer’s premium tax under Chapter 221 for the

total amount of an assessment paid by the insurer under this

chapter.

(b)AAThe tax credit may be taken at a rate of 10 percent each

year for 10 successive years after the date of assessment. At the

option of the insurer, the tax credit may be taken over an

additional number of years.

(c)AAThe balance of a tax credit not claimed in a particular

year may be reflected in the books and records of the insurer as an

admitted asset of the insurer for all purposes, including

exhibition in an annual statement under Section 862.001.

(d)AAAvailable credit against premium tax allowed under this

section may be transferred or assigned among insurers if:

(1)AAa merger, acquisition, or total assumption of

reinsurance among the insurers occurs; or

(2)AAthe commissioner by order approves the transfer or

assignment. (V.T.I.C. Art. 21.28-C, Sec. 21.)

Sec.A462.158.AAADVANCE AS LOAN. Money advanced by the
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association under this chapter is considered a special fund loan to

the impaired insurer for payment of covered claims and does not

become an asset of the impaired insurer. The loan is repayable to

the extent money from the impaired insurer is available. (V.T.I.C.

Art. 21.28-C, Sec. 18(f).)

Sec.A462.159.AAESTIMATE OF ADDITIONAL MONEY NEEDED ON

IMPAIRMENT OF INSURER. (a) If the commissioner determines that an

insurer has become an impaired insurer, the association shall

promptly estimate the amount of additional money, by lines of

business, needed to supplement the immediately available assets of

the impaired insurer to pay covered claims.

(b)AAThe board shall make additional money available as the

actual need arises for each impaired insurer. (V.T.I.C. Art.

21.28-C, Sec. 18(a).)

Sec.A462.160.AAASSESSMENT FOR ADDITIONAL MONEY FOR ACCOUNTS.

If the board determines that additional money is needed in any of

the three accounts described by Section 462.105, the board shall

make assessments as needed to produce the necessary money.

(V.T.I.C. Art. 21.28-C, Sec. 18(b) (part).)

Sec.A462.161.AAAMOUNT OF ASSESSMENT; PRORATION OF PAYMENT.

(a) The association, in determining the proportionate amount to be

paid by individual insurers under an assessment under Section

462.160, shall consider the lines of business written by the

impaired insurer and shall assess individual insurers in proportion

to the ratio that the total net direct written premiums collected in

this state by the insurer for those lines of business bears to the

total net direct written premiums collected by all insurers, other
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than impaired insurers, in this state for those lines of business.

(b)AAThe association shall determine the total net direct

written premiums of an individual insurer and of all insurers in the

state from the insurers’ annual statements for the year preceding

assessment. (V.T.I.C. Art. 21.28-C, Sec. 18(b) (part).)

Sec.A462.162.AAMAXIMUM ASSESSMENT OF INSURER; ADDITIONAL

ASSESSMENT AUTHORITY UNDER CERTAIN CIRCUMSTANCES. (a) Except as

otherwise provided by this section, assessments under Section

462.160 during a calendar year may not exceed two percent of each

insurer’s net direct written premiums for the preceding calendar

year in the lines of business for which the assessments are made.

(b)AAIn the event of a natural disaster or other catastrophe,

the association may apply to the governor, in the manner prescribed

by the plan of operation, for authority to assess each member

insurer that writes insurance coverage, other than automobile

insurance coverage or workers’ compensation insurance coverage, an

additional amount not to exceed two percent of the insurer’s net

direct written premiums for the preceding calendar year.

(c)AAIf the maximum assessment in a calendar year does not

provide an amount sufficient for payment of covered claims of

impaired insurers, the association may make assessments in

successive calendar years. (V.T.I.C. Art. 21.28-C, Sec. 18(b)

(part).)

Sec.A462.163.AAPAYMENT OF ASSESSMENT. An insurer shall pay

the amount of an assessment under Section 462.160 or 462.162(b) to

the association not later than the 30th day after the date the

association gives notice of the assessment. (V.T.I.C. Art.
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21.28-C, Sec. 18(c).)

Sec.A462.164.AAPARTICIPATION RECEIPTS. (a) On receipt from

a member insurer of payment of an assessment or partial assessment

under Section 462.160 or 462.162(b), the association shall provide

the insurer with a participation receipt. A participation receipt

creates liability against the account described by Section 462.105

for the line or lines of business for which the assessment was made.

(b)AAThe account from which an advance is made to an impaired

insurer for the payment of covered claims is a general creditor of

the impaired insurer for the money advanced. With reference to the

remaining balance of an advance not used to pay covered claims, the

claim of the account has preference over other general creditors.

(V.T.I.C. Art. 21.28-C, Secs. 20(a), (b) (part).)

Sec.A462.165.AAACCOUNTING; REPORTS; REFUND. (a) The

association, with respect to an impaired insurer, shall adopt

accounting procedures that reflect the use of all money and shall

make a final report of the use of the money to the commissioner. The

final report must state any remaining balance from the money

advanced to an impaired insurer for the payment of covered claims.

(b)AAThe association shall make interim accounting reports

as required by the commissioner or requested by the conservator.

(c)AAAs soon as practicable after completion of the final

report, the association shall refund by line of business the

remaining balance of those advances to the association ’s accounts.

(V.T.I.C. Art. 21.28-C, Sec. 20(b) (part).)

Sec.A462.166.AAUSE OF EXCESS MONEY IN ACCOUNT. (a) If the

association determines that money in the account described by
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Section 462.164(b) for a line of business exceeds the amount

reasonably necessary for efficient future operation under this

chapter, the association shall, after deducting any premium tax

credit taken under Section 462.157, return the excess money pro

rata to the holders of participation receipts:

(1)AAon which an outstanding balance exists; and

(2)AAthat were issued for an assessment on the same line

of business as the line for which the excess money is found to

exist.

(b)AAThe association shall transfer an excess amount that

exists in the account described by Section 462.164(b) to the

comptroller to be deposited to the credit of the general revenue

fund if:

(1)AAafter a distribution under this section the

association finds that an excess amount still exists; or

(2)AAparticipation receipts on which there is an

outstanding balance do not exist. (V.T.I.C. Art. 21.28-C, Sec.

20(c).)

Sec.A462.167.AACOLLECTION OF ASSESSMENTS. (a) The

commissioner may collect an assessment on behalf of the association

through a suit brought for that purpose.

(b)AAVenue for a suit under this section is in Travis County.

(c)AAEither party to the suit may appeal to an appellate

court. The appeal is at once returnable to the appellate court.

The appeal has precedence in the appellate court over all causes of

a different character pending before the court.

(d)AAThe commissioner is not required to give an appeal bond
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in any cause of action arising under this section. (V.T.I.C. Art.

21.28-C, Sec. 18(d).)

Sec.A462.168.AAEXEMPTION FOR IMPAIRED INSURER. An impaired

insurer is exempt from assessment from the date the insurer is

designated an impaired insurer until the date the commissioner

determines that the insurer is no longer an impaired insurer.

(V.T.I.C. Art. 21.28-C, Sec. 18(e).)

[Sections 462.169-462.200 reserved for expansion]

SUBCHAPTER E. COVERED CLAIMS; CLAIMANTS

Sec.A462.201.AACOVERED CLAIMS IN GENERAL. A claim is a

covered claim if:

(1)AAthe claim is an unpaid claim;

(2)AAthe claim is made under an insurance policy to

which this chapter applies that is:

(A)AAissued by an insurer authorized to engage in

business in this state; or

(B)AAassumed by an insurer authorized to engage in

business in this state that issues an assumption certificate to the

insured;

(3)AAthe claim arises out of the policy and is within

the coverage and applicable limits of the policy;

(4)AAthe insurer that issued the policy or assumed the

policy under an assumption certificate issued to the insured is an

impaired insurer; and

(5)AAthe claim:

(A)AAis made by a liability claimant or insured

who is a resident of this state at the time of the insured event; or
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(B)AAis a first-party claim for damage to property

that is permanently located in this state. (V.T.I.C. Art. 21.28-C,

Sec. 5(8) (part).)

Sec.A462.202.AACLAIM FOR UNEARNED PREMIUMS. (a) A claim for

unearned premiums is a covered claim. A covered claim for unearned

premiums may not exceed $25,000.

(b)AAWith respect to a covered claim for unearned premiums, a

person has a covered claim under this chapter if the person is a

resident of this state at the time:

(1)AAthe policy is issued; or

(2)AAthe insurer is determined to be an impaired

insurer. (V.T.I.C. Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.203.AACERTAIN EXPENSES OF RECEIVERSHIP OR

CONSERVATORSHIP ESTATE COVERED. An administration expense

incurred in processing or paying a claim against a receivership or

conservatorship estate is a covered claim if the impaired insurer

has insufficient assets to pay the expenses of administering the

estate. (V.T.I.C. Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.204.AAAFFILIATE MAY NOT BE CLAIMANT. A person who

is an affiliate of an impaired insurer may not be a claimant of the

insurer. (V.T.I.C. Art. 21.28-C, Sec. 5(5) (part).)

Sec.A462.205.AADETERMINATION OF RESIDENCE OF ENTITIES. A

corporation or other entity that is not an individual is considered

to be a resident of the state in which the entity ’s principal place

of business is located. (V.T.I.C. Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.206.AACLAIMS NOT COVERED: PREMIUM UNDER

RETROSPECTIVE RATING PLAN. An amount sought as a return of premium
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under a retrospective rating plan is not a covered claim. (V.T.I.C.

Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.207.AACLAIMS NOT COVERED: AMOUNTS DUE CERTAIN

ENTITIES. (a) Any amount due any reinsurer, insurer,

self-insurer, insurance pool, or underwriting association, as a

subrogation recovery, reinsurance recovery, contribution, or

indemnification, or otherwise, is not a covered claim.

(b)AAAn impaired insurer’s insured is not liable, and the

reinsurer, insurer, self-insurer, insurance pool, or underwriting

association is not entitled to sue or continue a suit against the

insured, for a subrogation recovery, reinsurance recovery,

contribution, or indemnification to the extent of the applicable

liability limits of the insurance policy written and issued to the

insured by the insolvent insurer. (V.T.I.C. Art. 21.28-C, Sec.

5(8) (part).)

Sec.A462.208.AACLAIMS NOT COVERED: SUPPLEMENTARY PAYMENT

OBLIGATIONS. A supplementary payment obligation, including an

adjustment fee or expense, attorney’s fee or expense, court cost,

interest or penalty, or interest or bond premium, incurred before

an insurer is determined to be an impaired insurer is not a covered

claim. (V.T.I.C. Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.209.AACLAIMS NOT COVERED: PREJUDGMENT OR

POSTJUDGMENT INTEREST. Prejudgment or postjudgment interest that

accrues after an insurer is determined to be an impaired insurer is

not a covered claim. (V.T.I.C. Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.210.AACLAIMS NOT COVERED: CERTAIN DAMAGES. A claim

against the insured, insurer, guaranty association, receiver,
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special deputy receiver, or commissioner for recovery of punitive,

exemplary, extracontractual, or bad-faith damages awarded in a

court judgment against an insured or insurer is not a covered claim.

(V.T.I.C. Art. 21.28-C, Sec. 5(8) (part).)

Sec.A462.211.AACLAIMS NOT COVERED: LATE FILED CLAIMS. (a)

Notwithstanding any other provision of this chapter and except as

provided by Subsection (b), a claim filed with the association on a

date that is later than 18 months after the date of the order of

liquidation is not a covered claim.

(b)AAThis section does not apply to a claim for workers ’

compensation benefits governed by Title 5, Labor Code, and the

applicable rules of the Texas Workers’ Compensation Commission.

(V.T.I.C. Art. 21.28-C, Sec. 8(d) (part).)

Sec.A462.212.AANET WORTH EXCLUSION. (a) The association is

not liable to pay a first-party claim of an insured whose net worth

on December 31 of the year preceding the date the insurer becomes an

impaired insurer exceeds $50 million.

(b)AAFor purposes of this section, an insured ’s net worth

includes the aggregate net worth of the insured and the insured ’s

parent, subsidiary, and affiliated companies, computed on a

consolidated basis.

(c)AAThis section does not exclude the payment of a covered

claim for workers’ compensation benefits otherwise payable under

this chapter. (V.T.I.C. Art. 21.28-C, Sec. 11A.)

Sec.A462.213.AAAMOUNT OF INDIVIDUAL COVERED CLAIM; LIMIT.

(a) Except as provided by Subsection (b) and Section 462.252, an

individual covered claim may not exceed $300,000.
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(b)AAThe association shall pay the full amount of a covered

claim arising out of a workers ’ compensation claim made under a

workers’ compensation insurance policy.

(c)AAFor purposes of this section, an individual covered

claim includes any derivative claims by more than one person that

arise from the same occurrence. The claims shall be considered

collectively as a single claim under this chapter. (V.T.I.C. Art.

21.28-C, Sec. 5(8) (part).)

Sec.A462.214.AACERTAIN SHAREHOLDERS’ CLAIMS: LIMIT.

Notwithstanding any other provision of this chapter, the

association’s liability for shareholder derivative actions or

other claims for economic loss incurred by a claimant in the

claimant’s capacity as a shareholder under an insurance policy

placed in force on or after January 1, 1992, is limited to $300,000

for each policy, including defense costs, regardless of the number

of claimants under each policy. (V.T.I.C. Art. 21.28-C, Sec. 5(8)

(part).)

[Sections 462.215-462.250 reserved for expansion]

SUBCHAPTER F. NONDUPLICATION OF RECOVERY

Sec.A462.251.AAEXHAUSTION OF RIGHTS UNDER OTHER POLICY

REQUIRED. (a) Any person who has a claim under an insurance

policy, other than an impaired insurer ’s policy, and whose claim

arises from the same facts, injury, or loss giving rise to a claim

against an impaired insurer or the insurer ’s insured, must first

exhaust the person’s rights under the insurance policy, including:

(1)AAa claim for benefits under a workers’ compensation

insurance policy or a claim for indemnity or medical benefits under
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a health, disability, uninsured motorist, personal injury

protection, medical payment, liability, or other insurance policy;

and

(2)AAthe right to defense under the insurance policy.

(b)AASubsection (a) applies without regard to whether the

insurance policy is issued by a member insurer. (V.T.I.C. Art.

21.28-C, Sec. 12(a) (part).)

Sec.A462.252.AAREDUCTION IN AMOUNT OF COVERED CLAIM FOR

OTHER POLICY. (a) Except as provided by Subsection (b), an amount

payable as a covered claim under this chapter is reduced by the full

applicable limits of another insurance policy described by Section

462.251, and the association shall receive a full credit in the

amount of the full applicable limits of the other policy.

(b)AAA covered claim for workers’ compensation benefits is

subject to reduction only by a third-party liability recovery under

Section 417.002, Labor Code.

(c)AAThe maximum amount payable by the association is the

damages incurred by the claimant, less the association’s credit or

offset under this section. The association ’s liability may not

exceed the lesser of:

(1)AA$300,000; or

(2)AAthe limits of the insurance policy under which the

claim is made. (V.T.I.C. Art. 21.28-C, Sec. 12(a) (part).)

Sec.A462.253.AAEFFECT ON INSURED OF REDUCTION IN AMOUNT OF

COVERED CLAIM. To the extent that the association ’s obligation is

reduced by the application of Sections 462.251 and 462.252, the

liability of the person insured by the impaired insurer ’s policy
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for the claim is reduced in the same amount. (V.T.I.C. Art.

21.28-C, Sec. 12(a) (part).)

Sec.A462.254.AARECOVERY FROM MORE THAN ONE GUARANTY

ASSOCIATION. (a) Except as provided by Subsections (b) and (c), a

person who has a claim that may be recovered from more than one

insurance guaranty association or the equivalent shall seek

recovery first from the association of the insured ’s residence.

(b)AAA claimant shall seek recovery of a first-party claim

for damage to property with a permanent location first from the

association of the location of the property.

(c)AAA claimant shall seek recovery of a workers’

compensation claim first from the association of the claimant’s

residence.

(d)AAThe association has a credit or offset against the

benefits under this chapter in the amount of the claimant ’s

recovery under this section.

(e)AAThe maximum amount payable by the association is the

amount of damages incurred by the claimant, less the credit or

offset. The association ’s liability may not exceed $300,000.

(V.T.I.C. Art. 21.28-C, Sec. 12(b).)

Sec.A462.255.AACERTAIN CLAIMS SUBJECT TO LIEN OR

SUBROGATION. Notwithstanding Sections 462.252(c) and 462.254(e),

if a claimant is seeking recovery of insurance policy benefits

that, had the impaired insurer not been insolvent, would be subject

to lien or subrogation by any other insurer, including a workers ’

compensation insurer or health insurer, regardless of whether the

other insurer is impaired, the association ’s credit or offset is
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deducted from the lesser of:

(1)AAthe damages incurred by the claimant; or

(2)AAthe limits of the policy under which the claim is

made. (V.T.I.C. Art. 21.28-C, Secs. 12(a-1) (part), (b-1) (part).)

Sec.A462.256.AALIMIT ON TOTAL RECOVERY. (a) A claimant’s

recovery under this chapter may not result in a total recovery to

the claimant that is greater than the recovery that would have

resulted had the impaired insurer not been insolvent.

(b)AASubject to Sections 462.201-462.203, 462.205-462.210,

462.213, 462.214, and 462.305(d) of this code and Title 5, Labor

Code, a claim for workers’ compensation benefits under this chapter

may not result in a recovery to the claimant that is less than the

recovery that would have resulted had the impaired insurer not been

insolvent. (V.T.I.C. Art. 21.28-C, Secs. 12(a-1) (part), (b-1)

(part).)

[Sections 462.257-462.300 reserved for expansion]

SUBCHAPTER G. ASSOCIATION POWERS AND DUTIES RELATING TO COVERED

CLAIMS

Sec.A462.301.AAGENERAL POWERS AND DUTIES OF ASSOCIATION IN

CONNECTION WITH PAYMENT OF COVERED CLAIMS. (a) The association

shall investigate and adjust, compromise, settle, and pay covered

claims to the extent of the association’s obligation and deny all

other claims.

(b)AAThe association may review a settlement, release, or

judgment to which an impaired insurer or the impaired insurer’s

insured was a party to determine the extent to which the settlement,

release, or judgment may be properly contested. (V.T.I.C. Art.
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21.28-C, Sec. 8(d) (part).)

Sec.A462.302.AAPAYMENT OF COVERED CLAIMS. (a) The

association shall pay covered claims that exist before the

designation of impairment or that arise:

(1)AAnot later than the 30th day after the date of the

designation of impairment;

(2)AAbefore the insurance policy expiration date, if

that date is not later than the 30th day after the date of the

designation of impairment; or

(3)AAbefore the insured replaces the insurance policy

or causes the policy’s cancellation, if the insured does so not

later than the 30th day after the date of the designation of

impairment.

(b)AAThe association shall pay claims in the order the

association considers reasonable, including paying as claims are

received from the claimants or in groups or categories of claims.

(V.T.I.C. Art. 21.28-C, Secs. 8(a) (part), (c) (part).)

Sec.A462.303.AACERTAIN DETERMINATIONS NOT BINDING. (a) The

association is not bound by:

(1)AAa judgment taken before the designation of

impairment in which an insured under a liability insurance policy

or the insurer failed to exhaust all appeals;

(2)AAa judgment taken by default or consent against an

insured or the impaired insurer; or

(3)AAa judgment, settlement, or release entered into by

the insured or the impaired insurer.

(b)AAA judgment, settlement, or release described by
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Subsection (a) is not evidence of liability or of damages in

connection with a claim brought against the association or another

party under this chapter. (V.T.I.C. Art. 21.28-C, Sec. 8(d)

(part).)

Sec.A462.304.AASERVICING FACILITY. (a) The association

shall handle claims through the association’s employees or through

one or more insurers or other persons designated, subject to the

approval of the commissioner, as servicing facilities.

(b)AAA member insurer may decline designation as a servicing

facility.

(c)AAThe association shall:

(1)AAreimburse a servicing facility for:

(A)AAobligations of the association paid by the

facility; and

(B)AAexpenses incurred by the facility in handling

claims for the association; and

(2)AApay the other expenses of the association

authorized by this chapter.

(d)AAThe commissioner may revoke the designation of a

servicing facility if the commissioner finds that servicing

facility is handling claims unsatisfactorily. (V.T.I.C. Art.

21.28-C, Secs. 8(f), (g), 10(e).)

Sec.A462.305.AASATISFACTION OF OBLIGATION TO PAY COVERED

CLAIMS; LIMITATION OF ASSOCIATION ’S LIABILITY. (a) The

association satisfies the obligation to pay a covered claim by

paying the claimant the full amount of a covered claim for benefits.

(b)AAThe association’s liability is limited to the payment of
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covered claims. The association is not liable for any other claim

or damages against the insured, an impaired insurer, the

association, the receiver, the special deputy receiver, the

commissioner, or the liquidator, including a claim for:

(1)AArecovery of attorney’s fees, prejudgment or

postjudgment interest, or penalties;

(2)AAextracontractual damages, multiple damages, or

exemplary damages; or

(3)AAany other amount sought in connection with the

assertion or prosecution of a claim, without regard to whether the

claim is a covered claim, by or on behalf of:

(A)AAan insured or claimant; or

(B)AAa provider of goods or services retained by

an insured or claimant.

(c)AAThis section does not exclude the payment of workers ’

compensation benefits or other liabilities or penalties authorized

by Title 5, Labor Code, arising from the association ’s processing

and paying workers’ compensation benefits after the designation of

impairment.

(d)AAThe association is not liable to an insured or liability

claimant for the association ’s failure to settle a liability claim

within the limits of a covered claim under this chapter. A claim

described by this section for failure to settle a liability claim is

not a covered claim. (V.T.I.C. Art. 21.28-C, Secs. 5(8) (part),

8(a) (part).)

Sec.A462.306.AADISCHARGE OF POLICY OBLIGATION. (a) The

association shall discharge an impaired insurer ’s policy
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obligations, including the duty to defend insureds under a

liability insurance policy, to the extent that the policy

obligation is a covered claim under this chapter.

(b)AAIn performing the association ’s statutory obligations,

the association may also enforce a duty imposed on the insured or

beneficiary under the terms of an insurance policy within the scope

of this chapter. (V.T.I.C. Art. 21.28-C, Sec. 8(b) (part).)

Sec.A462.307.AAASSIGNMENT OF RIGHTS. (a) A person

recovering under this chapter assigns to the association the

person’s rights:

(1)AAunder the insurance policy; and

(2)AAto recover for the occurrence that is the basis of

the claim under this chapter under an insurance policy issued by an

unimpaired insurer to the extent of the person’s recovery from the

association.

(b)AAThe association may pursue a claim to which the

association is subrogated under Subsection (a) in the association’s

own name or in the name of the person recovering under this chapter.

(c)AAAn insured or claimant seeking the protection of this

chapter shall cooperate with the association to the same extent as

that person would have been required to cooperate with the impaired

insurer.

(d)AAExcept as provided by Section 462.308, the association

does not have a cause of action against the impaired insurer ’s

insured for money the association has paid, other than a cause of

action that the impaired insurer would have had if the money had

been paid by the impaired insurer.
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(e)AAIn the case of an impaired insurer operating on a plan

with assessment liability, the payment of a claim of the

association does not reduce the liability of the insured to the

receiver or statutory successor for an unpaid assessment.

(V.T.I.C. Art. 21.28-C, Sec. 11(a).)

Sec.A462.308.AARECOVERY FROM CERTAIN PERSONS. (a) The

association is entitled to recover the amount of a covered claim and

the cost of defense paid under this chapter from the person on whose

behalf the payment was made if the person is:

(1)AAa person:

(A)AAwho is an affiliate of the impaired insurer;

and

(B)AAwhose liability obligations to other persons

are satisfied wholly or partly by payment made under this chapter;

or

(2)AAan insured:

(A)AAwhose net worth on December 31 of the year

preceding the date the insurer becomes an impaired insurer exceeds

$50 million; and

(B)AAwhose obligations under a liability policy or

contract of insurance written, issued, and placed in force after

January 1, 1992, are satisfied wholly or partly by payment made

under this chapter.

(b)AAThe association is not entitled to recover under

Subsection (a)(2) against an insured who is exempt from federal

income tax under Section 501(a), Internal Revenue Code of 1986, by

being described by Section 501(c)(3) of that code.
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(c)AAFor purposes of Subsection (a)(2), an insured ’s net

worth includes the aggregate net worth of the insured and the

insured’s parent, subsidiary, and affiliated companies, computed

on a consolidated basis. (V.T.I.C. Art. 21.28-C, Sec. 11(b).)

Sec.A462.309.AASTAY OF PROCEEDINGS; CERTAIN DECISIONS NOT

BINDING. (a) To permit the association to properly defend a

pending cause of action, a proceeding in which an impaired insurer

is a party or is obligated to defend a party in a court in this

state, other than a proceeding directly related to the receivership

or instituted by the receiver, is stayed for:

(1)AAa six-month period beginning on the later of the

date of the designation of impairment or the date an ancillary

proceeding is brought in this state; and

(2)AAa subsequent period as determined by the court, if

any.

(b)AAThe stay applies to each party to the proceeding and the

proceeding is stayed for all purposes.

(c)AAA deadline imposed under the Texas Rules of Civil

Procedure or the Texas Rules of Appellate Procedure is tolled

during the stay.

(d)AAThe court in which the delinquency proceeding is pending

has exclusive jurisdiction regarding the application, enforcement,

and extension of the stay and may issue an injunction or another

similar order to enforce the stay.

(e)AAThe commissioner may bring an ancillary delinquency

proceeding under Sections 442.751, 442.752, and 442.754 for the

limited purpose of determining the application, enforcement, and

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

386



extension of the stay to an impaired insurer that is not domiciled

in this state.

(f)AAWith respect to a covered claim arising from a judgment,

order, decision, verdict, or finding based on the default of an

impaired insurer or an impaired insurer’s failure to defend the

insured, the association, on the association’s own behalf or on

behalf of an insured and on application, shall be entitled to:

(1)AAhave the court or administrator that made the

judgment, order, decision, verdict, or finding set aside the

judgment, order, decision, verdict, or finding; and

(2)AAdefend the claim on the merits. (V.T.I.C. Art.

21.28-C, Secs. 17(a), (b) (part).)

Sec.A462.310.AASETTLEMENT BY ASSOCIATION BINDING; PRIORITY

OF CLAIM AND EXPENSES. (a) The settlement of a covered claim by the

association or a similar organization in another state binds the

receiver or statutory successor of an impaired insurer.

(b)AAThe court having jurisdiction shall give the covered

claim the same priority against assets of the impaired insurer that

the claim would have had in the absence of this chapter.

(c)AAThe expenses of the association or a similar

organization in another state in handling claims have the same

priority as the receiver’s expenses. (V.T.I.C. Art. 21.28-C, Sec.

11(c).)

Sec.A462.311.AAREPORT TO RECEIVER. The association shall

periodically file with the receiver of an impaired insurer a

statement of covered claims paid by the association and an estimate

of claims anticipated against the association. The statement
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preserves the rights of the association against the assets of the

impaired insurer. (V.T.I.C. Art. 21.28-C, Sec. 11(d).)

[Sections 462.312-462.350 reserved for expansion]

SUBCHAPTER H. RELEASE FROM RECEIVERSHIP

Sec.A462.351.AAISSUANCE OF POLICIES AFTER RELEASE FROM

RECEIVERSHIP. (a) Except as provided by Subsection (b), an

impaired insurer placed in receivership for which money has been

advanced under this chapter may not be authorized, on release from

receivership, to issue new or renewal insurance policies until the

insurer repays the advances to the association.

(b)AAOn application of the association and after hearing, the

commissioner may permit the insurer to issue new insurance policies

in accordance with the insurer’s plan of operation for repayment of

advances.

(c)AAThe commissioner, in approving the plan of operation,

may place restrictions on the issuance of new or renewal insurance

policies as the commissioner considers necessary to implement the

plan. (V.T.I.C. Art. 21.28-C, Sec. 22.)

CHAPTER 463. LIFE, ACCIDENT, HEALTH, AND HOSPITAL

SERVICE INSURANCE GUARANTY ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A463.001.AASHORT TITLE

Sec.A463.002.AAPURPOSE

Sec.A463.003.AADEFINITIONS

Sec.A463.004.AACONSTRUCTION

Sec.A463.005.AAIMMUNITY

Sec.A463.006.AARULES
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[Sections 463.007-463.050 reserved for expansion]

SUBCHAPTER B. GOVERNANCE OF AND PARTICIPATION IN ASSOCIATION

Sec.A463.051.AAPURPOSE AND REGULATION OF ASSOCIATION

Sec.A463.052.AAREQUIRED PARTICIPATION IN ASSOCIATION

Sec.A463.053.AABOARD OF DIRECTORS

Sec.A463.054.AAELIGIBILITY TO SERVE AS PUBLIC

AAAAAAAAAAAAAAAAAREPRESENTATIVE

Sec.A463.055.AATERM; VACANCY

Sec.A463.056.AACOMPENSATION OF BOARD MEMBERS

Sec.A463.057.AAFINANCIAL STATEMENT OF BOARD MEMBER

Sec.A463.058.AACONFLICT OF INTEREST

[Sections 463.059-463.100 reserved for expansion]

SUBCHAPTER C. GENERAL POWERS AND DUTIES OF ASSOCIATION

Sec.A463.101.AAGENERAL POWERS AND DUTIES

Sec.A463.102.AAPLAN OF OPERATION; AMENDMENTS

Sec.A463.103.AAPERSONNEL

Sec.A463.104.AAASSOCIATION RECORDS

Sec.A463.105.AAACCOUNTS

Sec.A463.106.AADELEGATION OF POWERS AND DUTIES

Sec.A463.107.AAEXEMPTION FROM TAXATION

Sec.A463.108.AADETECTION AND PREVENTION OF IMPAIRMENT

AAAAAAAAAAAAAAAAAAND INSOLVENCY

Sec.A463.109.AAASSOCIATION APPEARANCE BEFORE COURT;

AAAAAAAAAAAAAAAAAINTERVENTION

Sec.A463.110.AAANNUAL REPORT

Sec.A463.111.AABOARD AND ASSOCIATION ADVICE AND

AAAAAAAAAAAAAAAAAASSISTANCE
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Sec.A463.112.AABOARD ACCESS TO RECORDS

Sec.A463.113.AABOARD REPORT AT CONCLUSION OF INSOLVENCY

Sec.A463.114.AASUMMARY DOCUMENT; DISCLAIMER

[Sections 463.115-463.150 reserved for expansion]

SUBCHAPTER D. ASSESSMENTS

Sec.A463.151.AAMAKING AND PAYMENT OF ASSESSMENT

Sec.A463.152.AACLASSES OF ASSESSMENTS

Sec.A463.153.AAAMOUNT OF ASSESSMENTS

Sec.A463.154.AADEFERMENT

Sec.A463.155.AADEPOSIT OF ASSESSMENTS

Sec.A463.156.AACERTIFICATE OF CONTRIBUTION

Sec.A463.157.AAREFUNDS

Sec.A463.158.AAUSE OF ASSESSMENTS

Sec.A463.159.AAFAILURE TO PAY; COLLECTION BY

AAAAAAAAAAAAAAAAACOMMISSIONER

Sec.A463.160.AAPREMIUM TAX CREDIT FOR CLASS A

AAAAAAAAAAAAAAAAAASSESSMENT

Sec.A463.161.AAPREMIUM TAX CREDIT FOR CLASS B

AAAAAAAAAAAAAAAAAASSESSMENT

Sec.A463.162.AAASSIGNMENT OR TRANSFER OF CREDIT

Sec.A463.163.AAINSURED’S LIABILITY UNDER ASSESSMENT

AAAAAAAAAAAAAAAAAPLAN

[Sections 463.164-463.200 reserved for expansion]

SUBCHAPTER E. COVERAGE PROVIDED BY ASSOCIATION

Sec.A463.201.AAINSUREDS COVERED

Sec.A463.202.AAPOLICIES AND CONTRACTS COVERED

Sec.A463.203.AAPOLICIES AND CONTRACTS EXCLUDED
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Sec.A463.204.AAOBLIGATIONS EXCLUDED

Sec.A463.205.AAPROTECTION PROVIDED BY OTHER

AAAAAAAAAAAAAAAAAJURISDICTION

[Sections 463.206-463.250 reserved for expansion]

SUBCHAPTER F. POWERS AND DUTIES OF ASSOCIATION RELATING

TO IMPAIRED OR INSOLVENT INSURER

Sec.A463.251.AAIMPAIRED DOMESTIC INSURER

Sec.A463.252.AAIMPAIRED DOMESTIC, FOREIGN, OR ALIEN

AAAAAAAAAAAAAAAAAINSURER NOT PAYING CLAIMS

Sec.A463.253.AAINSOLVENT INSURER

Sec.A463.254.AALIFE OR HEALTH INSURANCE POLICIES OR

AAAAAAAAAAAAAAAAACONTRACTS

Sec.A463.255.AAPOLICY OR CONTRACT WITH GUARANTEED

AAAAAAAAAAAAAAAAAINTEREST RATE

Sec.A463.256.AAALTERNATIVE POLICY

Sec.A463.257.AAIMPOSITION OF LIEN OR MORATORIUM

Sec.A463.258.AAPREMIUM FOR REISSUANCE OF TERMINATED

AAAAAAAAAAAAAAAAACOVERAGE

Sec.A463.259.AAPREMIUM DUE DURING RECEIVERSHIP

Sec.A463.260.AALIMITS ON AND TERMINATION OF ASSOCIATION

AAAAAAAAAAAAAAAAAOBLIGATION

Sec.A463.261.AAASSIGNMENT OF RIGHTS

[Sections 463.262-463.300 reserved for expansion]

SUBCHAPTER G. OPERATION OF IMPAIRED OR INSOLVENT INSURER

Sec.A463.301.AAISSUANCE OR RENEWAL OF POLICIES

AAAAAAAAAAAAAAAAAFOLLOWING CONSERVATORSHIP OR

AAAAAAAAAAAAAAAAARECEIVERSHIP
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Sec.A463.302.AADISTRIBUTIONS TO SHAREHOLDERS AND

AAAAAAAAAAAAAAAAAAFFILIATES

Sec.A463.303.AAASSETS ATTRIBUTABLE TO COVERED POLICIES

Sec.A463.304.AADISTRIBUTION OF OWNERSHIP RIGHTS OF

AAAAAAAAAAAAAAAAAINSOLVENT INSURER

[Sections 463.305-463.350 reserved for expansion]

SUBCHAPTER H. POWERS AND DUTIES OF COMMISSIONER AND DEPARTMENT

Sec.A463.351.AANOTICE OF COMMISSIONER ACTIONS

Sec.A463.352.AAADVICE FROM BOARD

Sec.A463.353.AAEXAMINATION

Sec.A463.354.AADEMAND TO CURE IMPAIRMENT

Sec.A463.355.AAFAILURE TO COMPLY WITH PLAN OF OPERATION

Sec.A463.356.AAASSUMPTION OF POWERS AND DUTIES OF

AAAAAAAAAAAAAAAAAASSOCIATION

Sec.A463.357.AANOTIFICATION OF EFFECT OF CHAPTER

Sec.A463.358.AASTATEMENT OF PREMIUMS

[Sections 463.359-463.400 reserved for expansion]

SUBCHAPTER I. APPEALS AND OTHER ACTIONS

Sec.A463.401.AAAPPEAL TO COMMISSIONER

Sec.A463.402.AAVENUE

Sec.A463.403.AAAPPEAL BOND

Sec.A463.404.AASTAY OF PROCEEDINGS; CERTAIN DECISIONS

AAAAAAAAAAAAAAAAANOT BINDING

[Sections 463.405-463.450 reserved for expansion]

SUBCHAPTER J. PROHIBITED PRACTICES

Sec.A463.451.AAPROHIBITED USE OF PROTECTION PROVIDED BY

AAAAAAAAAAAAAAAAACHAPTER
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CHAPTER 463. LIFE, ACCIDENT, HEALTH, AND HOSPITAL

SERVICE INSURANCE GUARANTY ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A463.001.AASHORT TITLE.AAThis chapter may be cited as

the Life, Accident, Health, and Hospital Service Insurance Guaranty

Association Act. (V.T.I.C. Art. 21.28-D, Sec. 1.)

Sec.A463.002.AAPURPOSE. The purpose of this chapter is to

protect, subject to certain limitations, a person specified by

Section 463.201 against failure in the performance of a contractual

obligation under a life, accident, or health insurance policy or

annuity contract with respect to which this chapter provides

coverage as determined under Subchapter E, because of the

impairment or insolvency of the member insurer that issued the

policy or contract. (V.T.I.C. Art. 21.28-D, Sec. 2 (part).)

Sec.A463.003.AADEFINITIONS.AAIn this chapter:

(1)AA"Association" means the Life, Accident, Health,

and Hospital Service Insurance Guaranty Association.

(2)AA"Board" means the board of directors of the

association.

(3)AA"Contractual obligation" means an obligation

under a policy or contract or certificate under a group policy or

contract, or part of a policy or contract or certificate, for which

coverage is provided under Subchapter E.

(4)AA"Covered policy" means a policy or contract with

respect to which this chapter provides coverage as determined under

Subchapter E.

(5)AA"Impaired insurer" means a member insurer that:
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(A)AAis placed under an order of supervision,

liquidation, rehabilitation, or conservation under Chapter 441 or

442 and is designated by the commissioner as an impaired insurer; or

(B)AAis determined in good faith by the

commissioner to be unable or potentially unable to fulfill the

insurer’s contractual obligations.

(6)AA"Insolvent insurer" means a member insurer that:

(A)AAhas a minimum free surplus, if a mutual

insurance company, or required capital, if a stock insurance

company, that is impaired to an extent prohibited by law; and

(B)AAthe commissioner designates as an insolvent

insurer.

(7)AA"Member insurer" means an insurer that is required

to participate in the association under Section 463.052.

(8)AA"Person" means an individual, corporation,

partnership, association, or voluntary organization.

(9)AA"Premium" means an amount received on a covered

policy, less any premium, consideration, or deposit returned on the

policy, and any dividend or experience credit on the policy. The

term does not include:

(A)AAan amount received for a part of a policy or

contract for which coverage is not provided under Section 463.202,

except that assessable premiums may not be reduced because of:

(i)AAan interest limitation provided by

Section 463.203(b)(3); or

(ii)AAa limitation provided by Section

463.204 with respect to a single individual, participant,
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annuitant, or contract holder;

(B)AApremiums in excess of $5 million on an

unallocated annuity contract not issued under a governmental

retirement plan established under Section 401, 403(b), or 457,

Internal Revenue Code of 1986; or

(C)AApremiums received from the state treasury or

the United States treasury for insurance for which this state or the

United States contracts to:

(i)AAprovide welfare benefits to designated

welfare recipients; or

(ii)AAimplement Title 2, Human Resources

Code, or the Social Security Act (42 U.S.C. Section 301 et seq.).

(10)AA"Resident" means a person who resides in this

state at the time a member insurer that owes a contractual

obligation to the person is determined to be impaired or insolvent.

For the purposes of this subdivision:

(A)AAa person is considered to be a resident of

only one state; and

(B)AAa person other than an individual is

considered to be a resident of the state in which the person ’s

principal place of business is located.

(11)AA"Supplemental contract" means an agreement for

the distribution of policy or contract proceeds.

(12)AA"Unallocated annuity contract" means an annuity

contract or group annuity certificate that is not issued to and

owned by an individual, except to the extent of any annuity benefits

guaranteed to an individual by an insurer under the contract or
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certificate. (V.T.I.C. Art. 21.28-D, Secs. 5(2), (3) (part), (4),

(5), (6), (7) (part), (9), (10), (11), (12), (13); New.)

Sec.A463.004.AACONSTRUCTION.AAThis chapter shall be

liberally construed to implement the purpose of this chapter

described by Section 463.002. Section 463.002 shall be used to aid

and guide interpretation of this chapter. (V.T.I.C. Art. 21.28-D,

Sec. 4.)

Sec.A463.005.AAIMMUNITY. (a) The following persons are not

liable, and a cause of action does not arise against any of the

following persons, for a good faith act or omission in exercising

powers and performing duties under this chapter:

(1)AAthe commissioner or the commissioner ’s

representative;

(2)AAthe association or the association’s agent or

employee;

(3)AAa member insurer or the insurer ’s agent or

employee;

(4)AAa board member;

(5)AAthe receiver; and

(6)AAa special deputy receiver or the special deputy

receiver’s agent or employee.

(b)AAImmunity under Subsection (a) extends to participation

in an organization of one or more state associations that have

similar purposes and to a similar organization and the

organization’s agent or employee.

(c)AAThe attorney general shall defend any action to which

this section applies that is brought against the commissioner or
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the commissioner’s representative, the association or the

association’s agent or employee, a member insurer or the insurer ’s

agent or employee, a board member, or a special deputy receiver or

the special deputy receiver’s agent or employee, including an

action brought after the defendant’s service with the association,

commissioner, or department has terminated. This subsection does

not require the attorney general to defend a person with respect to

an issue other than the applicability or effect of the immunity

created by this section. The attorney general is not required to

defend the association or the association ’s agent or employee, a

member insurer or the insurer’s agent or employee, a board member,

or a special deputy receiver or the special deputy receiver ’s agent

or employee against an action regarding the disposition of a claim

filed with the association under this chapter or any issue other

than the applicability or effect of the immunity created by this

section. The association may contract with the attorney general

under Chapter 771, Government Code, for legal services not covered

by this subsection. (V.T.I.C. Art. 21.28-D, Sec. 17.)

Sec.A463.006.AARULES. The commissioner shall adopt

reasonable rules as necessary to carry out and supplement this

chapter and the purposes of this chapter. (V.T.I.C. Art. 21.28-D,

Sec. 21.)

[Sections 463.007-463.050 reserved for expansion]

SUBCHAPTER B. GOVERNANCE OF AND PARTICIPATION IN ASSOCIATION

Sec.A463.051.AAPURPOSE AND REGULATION OF ASSOCIATION. (a)

The Life, Accident, Health, and Hospital Service Insurance Guaranty

Association is a nonprofit legal entity existing to pay benefits
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and continue coverage as provided by this chapter.

(b)AAThe association is subject to the applicable provisions

of this code and other insurance laws of this state and the

immediate supervision of the commissioner. The commissioner may

examine and regulate the association in the same manner as an

insurer under this code. (V.T.I.C. Art. 21.28-D, Secs. 2 (part),

6(a) (part), (b), 15 (part).)

Sec.A463.052.AAREQUIRED PARTICIPATION IN ASSOCIATION. (a)

As a condition of engaging in the business of insurance in this

state, an insurer, including a mutual assessment company, a local

mutual aid association, a statewide mutual assessment company, and

a stipulated premium company authorized to engage in business in

this state, shall participate as a member of the association if the

insurer holds a certificate of authority to engage in a kind of

insurance business in this state with respect to which this chapter

provides coverage as determined under Subchapter E. The

requirement to participate applies regardless of whether the

insurer’s certificate of authority in this state is suspended,

revoked, not renewed, or voluntarily withdrawn.

(b)AAThe following do not participate as member insurers:

(1)AAa health maintenance organization;

(2)AAa fraternal benefit society;

(3)AAa mandatory state pooling plan;

(4)AAa reciprocal or interinsurance exchange; and

(5)AAan entity similar to an entity described by

Subdivision (1), (2), (3), or (4). (V.T.I.C. Art. 21.28-D, Secs.

5(7) (part), 6(a) (part).)
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Sec.A463.053.AABOARD OF DIRECTORS. (a) The association ’s

powers are exercised through a board of directors consisting of

nine individuals appointed by the commissioner as provided by this

section.

(b)AAThe commissioner shall appoint three board members from

officers or employees of the 50 member insurers having the largest

total direct premium income according to the most recent financial

statement on file on the date of appointment.

(c)AATo give fair representation to member insurers, the

commissioner shall appoint two board members from member insurers

other than insurers described by Subsection (b), considering the

varying categories of premium income and geographical location.

(d)AAThe commissioner shall appoint four board members who

are public representatives. (V.T.I.C. Art. 21.28-D, Secs. 6(a)

(part), 7(a) (part).)

Sec.A463.054.AAELIGIBILITY TO SERVE AS PUBLIC

REPRESENTATIVE. To be eligible to serve as a public

representative, an individual may not:

(1)AAbe an officer, director, or employee of an

insurer, insurance agency, agent, broker, solicitor, adjuster, or

other business entity regulated by the department;

(2)AAbe a person required to register under Chapter

305, Government Code; or

(3)AAbe related within the second degree by affinity or

consanguinity to a person described by Subdivision (1) or (2).

(V.T.I.C. Art. 21.28-D, Sec. 7(a) (part).)

Sec.A463.055.AATERM; VACANCY. (a) Board members serve
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staggered six-year terms, with the terms of three members expiring

each odd-numbered year. A member may be reappointed.

(b)AAA board member shall serve until a successor is

appointed.

(c)AAIf a board member who is an officer or employee of a

member insurer ceases to be an officer or employee of the insurer,

the member’s office becomes vacant.

(d)AAThe commissioner shall appoint an individual to fill a

vacancy on the board for the unexpired term. (V.T.I.C. Art.

21.28-D, Sec. 7(a) (part).)

Sec.A463.056.AACOMPENSATION OF BOARD MEMBERS. A board

member may not receive compensation from the association for the

member’s services but may be reimbursed from the association ’s

assets for expenses incurred as a board member. (V.T.I.C. Art.

21.28-D, Sec. 7(c).)

Sec.A463.057.AAFINANCIAL STATEMENT OF BOARD MEMBER. Each

board member shall file with the Texas Ethics Commission a

financial statement as provided by Subchapter B, Chapter 572,

Government Code. (V.T.I.C. Art. 21.28-D, Sec. 7(b).)

Sec.A463.058.AACONFLICT OF INTEREST. (a) In this section,

"transaction on behalf of an impaired insurer" includes a

reinsurance agreement, transaction, merger, purchase, sale,

contribution, or exchange of assets, insurance policies, or

property made by the association or a supervisor, conservator, or

receiver on behalf of an impaired insurer.

(b)AAA board member may not:

(1)AAreceive money or another thing of value for
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negotiating, procuring, participating in, recommending, or aiding

a transaction on behalf of an impaired insurer; or

(2)AAas a principal, coprincipal, agent, or

beneficiary, have a pecuniary interest in a transaction on behalf

of an impaired insurer.

(c)AAFor the purposes of this section, a board member is

considered to receive a thing of value or have a pecuniary interest

in a transaction on behalf of an impaired insurer regardless of

whether the receipt or interest is direct, indirect, or through a

substantial interest in a corporation, firm, or other business

unit. (V.T.I.C. Art. 21.28-D, Sec. 7(d).)

[Sections 463.059-463.100 reserved for expansion]

SUBCHAPTER C. GENERAL POWERS AND DUTIES OF ASSOCIATION

Sec.A463.101.AAGENERAL POWERS AND DUTIES. (a) The

association may:

(1)AAenter into contracts as necessary or proper to

carry out this chapter and the purposes of this chapter;

(2)AAsue or be sued, including taking:

(A)AAnecessary or proper legal action to:

(i)AArecover an unpaid assessment under

Subchapter D; or

(ii)AAsettle a claim or potential claim

against the association; or

(B)AAnecessary legal action to avoid payment of an

improper claim;

(3)AAborrow money to effect the purposes of this

chapter;
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(4)AAexercise, for the purposes of this chapter and to

the extent approved by the commissioner, the powers of a domestic

life, accident, or health insurance company or a group hospital

service corporation, except that the association may not issue an

insurance policy or annuity contract other than to perform the

association’s obligations under this chapter; and

(5)AAto further the association’s purposes, exercise

the association ’s powers, and perform the association ’s duties,

join an organization of one or more state associations that have

similar purposes.

(b)AAIf not in default, a note or other evidence of

indebtedness of the association is a legal investment for a

domestic insurer and may be carried as an admitted asset. (V.T.I.C.

Art. 21.28-D, Secs. 8(v) (part), (w).)

Sec.A463.102.AAPLAN OF OPERATION; AMENDMENTS. (a) The

association shall perform the association’s functions under a plan

of operation approved by the commissioner. The plan of operation

must:

(1)AAestablish:

(A)AAprocedures for handling the assets of the

association;

(B)AAthe amount and method of reimbursing board

members under Section 463.056;

(C)AAregular places and times for board meetings,

including telephone conference calls;

(D)AAprocedures for maintaining records of all

financial transactions of the association, the association’s
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agents, and the board; and

(E)AAadditional procedures for assessments under

Subchapter D; and

(2)AAcontain additional provisions necessary or proper

for the execution of the association’s powers and duties.

(b)AAThe association may amend the plan of operation. An

amendment must be approved by the commissioner and takes effect on:

(1)AAthe date the commissioner approves the amendment;

or

(2)AAthe 30th day after the date the amendment is

submitted to the commissioner for approval, if the commissioner

does not approve or disapprove the amendment before the 30th day.

(c)AAEach member insurer shall comply with the plan of

operation. (V.T.I.C. Art. 21.28-D, Secs. 6(a) (part), 10(a), (b),

(c).)

Sec.A463.103.AAPERSONNEL. The association may employ or

retain employees or contractors to handle the association ’s

financial transactions and to perform other functions under this

chapter. (V.T.I.C. Art. 21.28-D, Sec. 8(v) (part).)

Sec.A463.104.AAASSOCIATION RECORDS. (a) The association

shall maintain a record of each negotiation or meeting in which the

association or the association ’s representative discusses the

association’s activities in carrying out the powers and duties

under Section 463.101, 463.103, 463.109, or 463.111(c) or

Subchapter F.

(b)AAA record under Subsection (a) may be made public only

on:
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(1)AAtermination of a liquidation, rehabilitation, or

conservation proceeding involving the impaired or insolvent

insurer;

(2)AAtermination of the impairment or insolvency of the

insurer; or

(3)AAorder of a court.

(c)AAThis section does not limit the association ’s duty to

report on the association ’s activities as required by Section

463.110. (V.T.I.C. Art. 21.28-D, Sec. 14(b).)

Sec.A463.105.AAACCOUNTS. For the purposes of administration

and assessment, the association shall maintain:

(1)AAan accident, health, and hospital services

insurance account;

(2)AAa life insurance account;

(3)AAan annuity account; and

(4)AAan administrative account. (V.T.I.C. Art.

21.28-D, Sec. 6(a) (part).)

Sec.A463.106.AADELEGATION OF POWERS AND DUTIES. (a) The plan

of operation may provide that, on approval of the board and the

commissioner, a power or duty of the association is delegated to a

corporation or other organization that:

(1)AAperforms in two or more states functions similar

to those of the association or the association ’s equivalent; and

(2)AAprovides protection not substantially less

favorable and effective than that provided by this chapter.

(b)AAA power or duty under Section 463.261(c) or Subchapter

D, other than a duty under Section 463.161(c), may not be delegated
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under this section.

(c)AAThe corporation or other organization to which a power

or duty is delegated shall be:

(1)AAreimbursed for a payment made on behalf of the

association; and

(2)AApaid for performing any other function of the

association. (V.T.I.C. Art. 21.28-D, Sec. 10(d).)

Sec.A463.107.AAEXEMPTION FROM TAXATION. The association is

exempt from payment of all fees and all taxes levied by this state

or a subdivision of this state, except taxes levied on property.

(V.T.I.C. Art. 21.28-D, Sec. 16.)

Sec.A463.108.AADETECTION AND PREVENTION OF IMPAIRMENT AND

INSOLVENCY. On a majority vote, the board:

(1)AAmay make recommendations to the commissioner for

detecting and preventing insurer insolvencies; and

(2)AAshall notify the commissioner of information

indicating that a member insurer may be impaired or insolvent.

(V.T.I.C. Art. 21.28-D, Secs. 12(e), (g).)

Sec.A463.109.AAASSOCIATION APPEARANCE BEFORE COURT;

INTERVENTION. (a) The association may appear before a court in

this state with jurisdiction over an impaired or insolvent insurer

concerning which the association is or may become obligated under

this chapter. The association ’s right to appear applies to:

(1)AAa proposal for reinsuring, modifying, or

guaranteeing the insurer’s policies or contracts;

(2)AAthe determination of the insurer’s policies or

contracts and contractual obligations; and
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(3)AAany other matter germane to the association ’s

powers and duties.

(b)AAThe association may appear or intervene before a court

in another state with jurisdiction over:

(1)AAan impaired or insolvent insurer concerning which

the association is or may become obligated; or

(2)AAa third party against whom the association may

have rights through subrogation of the insurer ’s policyholders.

(V.T.I.C. Art. 21.28-D, Sec. 8(s).)

Sec.A463.110.AAANNUAL REPORT. Not later than the 120th day

after the last day of each association fiscal year, the board shall

submit to the commissioner:

(1)AAa financial report in a form approved by the

commissioner; and

(2)AAa report of the association ’s activities during

the preceding fiscal year. (V.T.I.C. Art. 21.28-D, Sec. 15

(part).)

Sec.A463.111.AABOARD AND ASSOCIATION ADVICE AND ASSISTANCE.

(a) On a majority vote, the board may report and make

recommendations to the commissioner on any matter germane to:

(1)AAthe solvency, liquidation, rehabilitation, or

conservation of a member insurer; or

(2)AAthe solvency of an insurer seeking to engage in the

business of insurance in this state.

(b)AAA report or recommendation under Subsection (a) is not a

public document, and Chapter 552, Government Code, does not apply

to the report or recommendation until the insurer that is the
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subject of the report or recommendation is designated as impaired.

(c)AAOn the commissioner ’s request, the association may

assist and advise the commissioner concerning rehabilitation,

payment of claims, continuation of coverage, or the performance of

other contractual obligations of an impaired or insolvent insurer.

(V.T.I.C. Art. 21.28-D, Secs. 8(r), 12(d).)

Sec.A463.112.AABOARD ACCESS TO RECORDS. The receiver or

statutory successor of an impaired insurer shall give the board or a

representative of the board:

(1)AAaccess to the insurer’s records as necessary for

the board to carry out the board’s functions under this chapter

relating to covered claims; and

(2)AAcopies of those records on the board ’s request and

at the board’s expense. (V.T.I.C. Art. 21.28-D, Sec. 18 (part).)

Sec.A463.113.AABOARD REPORT AT CONCLUSION OF INSOLVENCY.

(a) At the conclusion of an insurer insolvency in which the

association was obligated to pay a covered claim, the board shall

prepare and submit to the commissioner a report containing any

information the board possesses concerning the history and causes

of the insolvency.

(b)AAThe board:

(1)AAshall cooperate with the boards of directors of

guaranty associations in other states to prepare a report on the

history and causes of the insolvency of a particular insurer; and

(2)AAmay adopt by reference a report prepared by any of

those associations. (V.T.I.C. Art. 21.28-D, Sec. 12(h).)

Sec.A463.114.AASUMMARY DOCUMENT; DISCLAIMER. (a) The
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association shall prepare a summary document describing the general

purposes and limitations of this chapter and amend the document as

necessary to comply with this chapter. The document must clearly

and conspicuously contain on the document’s face a disclaimer that:

(1)AAstates the name and address of the association and

department;

(2)AAwarns the policy or contract holder that:

(A)AAthe association may not cover the policy; or

(B)AAcoverage, if available, is subject to

substantial limitations and exclusions and requires continuous

residence in this state;

(3)AAstates that an insurer and the insurer ’s agent are

prohibited by law from using the association’s existence to sell,

solicit, or induce the purchase of any kind of insurance;

(4)AAwarns the policy or contract holder not to rely on

association coverage in selecting an insurer; and

(5)AAprovides other information the commissioner

prescribes.

(b)AAThe association shall submit the document to the

commissioner for approval.

(c)AAAt the expiration of the 60th day after approval of the

document, an insurer may not deliver a policy or contract with

respect to which this chapter provides coverage as determined under

Subchapter E to a policy or contract holder before a copy of the

summary document is delivered to the policy or contract holder. The

document must also be available on request of a policyholder.

(d)AAThe distribution, delivery, content, or interpretation
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of a summary document does not guarantee that a policy or contract

or a policy or contract holder is provided coverage by this chapter

if a member insurer becomes impaired or insolvent. Failure to

receive the document does not give an insured or policy, contract,

or certificate holder any rights greater than those provided by

this chapter.

(e)AAAn insurer or agent may not deliver a policy or contract

described by Section 463.202 that is excluded from the coverage

provided by this chapter by Section 463.203 unless the insurer or

agent, either before or in conjunction with delivery, gives the

policy or contract holder a separate written notice clearly and

conspicuously disclosing that the policy or contract is not covered

by the association.

(f)AAThe commissioner shall specify by rule the form and

content of the disclaimer required by Subsection (a) and the notice

required by Subsection (e). (V.T.I.C. Art. 21.28-D, Secs. 19(b),

(c), (d).)

[Sections 463.115-463.150 reserved for expansion]

SUBCHAPTER D. ASSESSMENTS

Sec.A463.151.AAMAKING AND PAYMENT OF ASSESSMENT. (a) The

association shall assess member insurers, separately for each

account under Section 463.105, in the amounts and at the times the

board determines necessary to provide money for the association to

exercise the association ’s powers, perform the association’s

duties, and carry out the purposes of this chapter. The association

may not make an assessment to meet the requirements of the

association with respect to an impaired or insolvent insurer until
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the assessment is necessary to carry out the purposes of this

chapter. The board shall classify assessments under Section

463.152 and determine the amount of assessments with reasonable

accuracy, recognizing that exact determinations may not always be

possible.

(b)AAAn assessment is due on the date the association

specifies, which may not be earlier than the 30th day after the date

the association gives written notice of the assessment to member

insurers. Interest accrues on an unpaid amount at a rate of 10

percent beginning on the due date.

(c)AAAn insurer whose certificate of authority to engage in

business in this state is revoked or surrendered remains liable for

any unpaid assessment made before the date of the revocation or

surrender. (V.T.I.C. Art. 21.28-D, Secs. 2 (part), 9(a), (g),

(l).)

Sec.A463.152.AACLASSES OF ASSESSMENTS. (a) Assessments are

classified as Class A or Class B assessments.

(b)AAClass A assessments are made to pay:

(1)AAthe association ’s administrative costs;

(2)AAadministrative expenses that:

(A)AAare properly incurred under this chapter; and

(B)AArelate to an unauthorized insurer or to an

entity that is not a member insurer; and

(3)AAother general expenses not related to a particular

impaired or insolvent insurer.

(c)AAClass B assessments are made to the extent necessary for

the association to carry out the association’s powers and duties
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under Sections 463.101, 463.103, 463.109, and 463.111(c) and

Subchapter F with regard to an impaired or insolvent insurer.

(V.T.I.C. Art. 21.28-D, Sec. 9(b).)

Sec.A463.153.AAAMOUNT OF ASSESSMENTS. (a) The board shall

determine the amount of a Class A assessment for each account under

Section 463.105, considering with respect to member insurers one or

more of the following as shown by annual statements for the year

preceding the date of the assessment:

(1)AAannual premium receipts;

(2)AAadmitted assets; or

(3)AAinsurance in force.

(b)AAClass B assessments against a member insurer for each

account under Section 463.105 shall be made in the proportion that

premiums received on all business by the insurer on policies

covered by each account bear to the premiums received on all

business by all assessed member insurers. The amount of a Class B

assessment shall be divided among the separate accounts in the

proportion that the premiums on the policies covered by each

account were received by the impaired or insolvent insurer from all

covered policies during the year preceding the date of the

impairment, as shown in the annual statements for the year

preceding the date of the assessment.

(c)AAThe total amount of assessments on a member insurer for

each account under Section 463.105 may not exceed one percent of the

insurer’s premiums on the policies covered by the account in a

single calendar year. If the maximum assessment and the other

assets of the association do not provide in a year an amount
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sufficient to carry out the association’s responsibilities, the

association shall make necessary additional assessments as soon as

this chapter permits. (V.T.I.C. Art. 21.28-D, Secs. 9(c), (d),

(f), (h) (part), (i) (part).)

Sec.A463.154.AADEFERMENT. The association may wholly or

partly defer an assessment of a member insurer if the association

believes payment of the assessment would endanger the ability of

the insurer to fulfill the insurer’s contractual obligations. The

amount of the assessment that is deferred may be assessed against

the other member insurers in a manner consistent with this

subchapter. (V.T.I.C. Art. 21.28-D, Secs. 9(h) (part), (i)

(part).)

Sec.A463.155.AADEPOSIT OF ASSESSMENTS. The association may

deposit assessments into the Texas Treasury Safekeeping Trust

Company in accordance with procedures established by the

comptroller. The comptroller shall account to the association for

the deposited money separately from all other money. (V.T.I.C.

Art. 21.28-D, Sec. 9(n).)

Sec.A463.156.AACERTIFICATE OF CONTRIBUTION. The association

shall issue to each member insurer that pays a Class B assessment a

certificate of contribution, in a form the commissioner prescribes,

for the amount paid. All outstanding certificates are of equal

priority regardless of the amount of the assessment paid or the date

the certificate is issued. (V.T.I.C. Art. 21.28-D, Sec. 9(k).)

Sec.A463.157.AAREFUNDS. (a) The board may refund to member

insurers the amount by which the association ’s assets, including

any net realized gains and income from investments, exceed the
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amount the board determines is necessary to carry out the

association’s obligations regarding that amount during the next

year.

(b)AAA refund must be made:

(1)AAby an equitable method established in the plan of

operation; and

(2)AAin proportion to the contribution of each member

insurer.

(c)AAThe board may retain a reasonable amount to provide for

the association’s continuing expenses and for future losses if

refunds are impractical. (V.T.I.C. Art. 21.28-D, Sec. 9(j).)

Sec.A463.158.AAUSE OF ASSESSMENTS. Money from assessments

supplements the marshalling of an impaired insurer ’s assets to make

payments on the insurer’s behalf. (V.T.I.C. Art. 21.28-D, Sec.

9(m).)

Sec.A463.159.AAFAILURE TO PAY; COLLECTION BY COMMISSIONER.

On failure of a member insurer to pay an assessment when due, the

commissioner may either:

(1)AAsuspend or revoke, after notice and hearing, the

insurer’s certificate of authority to engage in the business of

insurance in this state; or

(2)AAlevy a forfeiture in an amount not less than $100

each month or more than five percent of the unpaid assessment each

month. (V.T.I.C. Art. 21.28-D, Sec. 11(c) (part).)

Sec.A463.160.AAPREMIUM TAX CREDIT FOR CLASS A ASSESSMENT.

The amount of a Class A assessment paid by a member insurer shall be

allowed as a credit on the amount of premium taxes due in the same

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

413



manner as a credit is allowed under Section 401.151(e). (V.T.I.C.

Art. 21.28-D, Sec. 9(e).)

Sec.A463.161.AAPREMIUM TAX CREDIT FOR CLASS B ASSESSMENT.

(a) A member insurer is entitled to show as an admitted asset a

certificate of contribution in the form the commissioner approves

under Section 463.156. Unless the commissioner requires a longer

period, the certificate may be shown at:

(1)AAfor the calendar year of issuance, an amount equal

to the certificate ’s original face value approved by the

commissioner; and

(2)AAbeginning with the year following the calendar

year of issuance, an amount equal to the certificate’s original

face value, reduced by 10 percent a year for each year after the

year of issuance, for a period of 10 years.

(b)AAAn amount written off during a calendar year under

Subsection (a) shall be allowed as a credit against the member

insurer’s premium tax owed for business engaged in during that

year. The insurer is not required to write off in a single year an

amount that exceeds the amount of premium tax owed for the business

described by this subsection.

(c)AAThe association shall pay to the commissioner, and the

commissioner shall deliver to the comptroller for deposit to the

credit of the general revenue fund, any amount owed as a refund from

the association under Section 463.157 that was written off and used

for a tax credit under this section. (V.T.I.C. Art. 21.28-D, Secs.

13(a), (b), (c).)

Sec.A463.162.AAASSIGNMENT OR TRANSFER OF CREDIT. (a) A
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member insurer may assign or transfer a credit against premium tax

to another member insurer if:

(1)AAan acquisition, merger, or total assumption of

reinsurance occurs between the insurers; or

(2)AAthe commissioner by order approves the assignment

or transfer.

(b)AANot later than the later of November 1 or the 60th day

after the date of the assignment or transfer, each member insurer

shall:

(1)AAreport the assignment or transfer to the

comptroller on a form the comptroller prescribes; and

(2)AAinclude with the report any documents from the

commissioner that show approval of the assignment or transfer.

(V.T.I.C. Art. 21.28-D, Secs. 13(d), (e).)

Sec.A463.163.AAINSURED’S LIABILITY UNDER ASSESSMENT PLAN.

This chapter does not reduce the liability for unpaid assessments

of the insureds of an impaired or insolvent insurer operating under

a plan with assessment liability. (V.T.I.C. Art. 21.28-D, Sec.

14(a).)

[Sections 463.164-463.200 reserved for expansion]

SUBCHAPTER E. COVERAGE PROVIDED BY ASSOCIATION

Sec.A463.201.AAINSUREDS COVERED. (a) This chapter provides

coverage for a policy described by Section 463.202 to a person who

is:

(1)AAsubject to Subsection (b), an owner of or

certificate holder under a policy or contract specified by Section

463.202, or a contract holder under an unallocated annuity
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contract; or

(2)AAa beneficiary, assignee, or payee, other than a

certificate holder under a group policy or contract who is not a

resident, of a person described by Subdivision (1).

(b)AACoverage under Subsection (a)(1) applies to a person who

is not a resident, only if:

(1)AAthe insurer that issued the policy or contract is

domiciled in this state;

(2)AAthe insurer never held a certificate of authority

in the state in which the person resides;

(3)AAthe state in which the person resides has an

association similar to the association; and

(4)AAthe person is not eligible for coverage by the

association in the state in which the person resides. (V.T.I.C.

Art. 21.28-D, Sec. 3(a).)

Sec.A463.202.AAPOLICIES AND CONTRACTS COVERED. (a) Except

as limited by this chapter, the coverage provided by this chapter to

a person specified by Section 463.201 applies with respect to the

following policies and contracts issued by a member insurer:

(1)AAa direct, nongroup life, health, accident,

annuity, or supplemental policy or contract;

(2)AAa certificate under a direct group policy or

contract;

(3)AAa group hospital service contract; and

(4)AAan unallocated annuity contract.

(b)AAThe coverage provided by this chapter also applies with

respect to all other insurance coverage written by the following
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entities authorized to engage in business in this state:

(1)AAa mutual assessment company;

(2)AAa local mutual aid association;

(3)AAa statewide mutual assessment company; and

(4)AAa stipulated premium company.

(c)AAFor the purposes of this section, an annuity contract or

a certificate under a group annuity contract includes:

(1)AAa guaranteed investment contract;

(2)AAa deposit administration contract;

(3)AAan allocated or unallocated funding agreement;

(4)AAa structured settlement agreement;

(5)AAa lottery contract; and

(6)AAan immediate or deferred annuity contract.

(V.T.I.C. Art. 21.28-D, Sec. 3(b).)

Sec.A463.203.AAPOLICIES AND CONTRACTS EXCLUDED. (a) In this

section, "Moody’s Corporate Bond Yield Average" means the monthly

average corporates as published by Moody ’s Investors Service, Inc.,

or any successor to that entity.

(b)AAThis chapter does not provide coverage for:

(1)AAany part of a policy or contract not guaranteed by

the insurer or under which the risk is borne by the policy or

contract holder;

(2)AAa policy or contract of reinsurance, unless an

assumption certificate has been issued;

(3)AAany part of a policy or contract to the extent that

the rate of interest on which that part is based:

(A)AAas averaged over the period of four years
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before the date the association became obligated with respect to

the policy or contract, exceeds a rate of interest determined by

subtracting two percentage points from Moody ’s Corporate Bond Yield

Average averaged for the same four-year period or for a lesser

period if the policy or contract was issued less than four years

before the date the association became obligated; and

(B)AAon and after the date the association became

obligated with respect to the policy or contract, exceeds the rate

of interest determined by subtracting three percentage points from

Moody’s Corporate Bond Yield Average as most recently available;

(4)AAa plan or program of an employer, association, or

similar entity to provide life, health, or annuity benefits to the

entity’s employees or members to the extent that the plan or program

is self-funded or uninsured, including benefits payable by an

employer, association, or similar entity under:

(A)AAa multiple employer welfare arrangement as

defined by Section 3, Employee Retirement Income Security Act of

1974 (29 U.S.C. Section 1002);

(B)AAa minimum premium group insurance plan;

(C)AAa stop-loss group insurance plan; or

(D)AAan administrative services-only contract;

(5)AAany part of a policy or contract to the extent that

the part provides dividends or experience rating credits or

provides that fees or allowances be paid to any person, including

the policy or contract holder, in connection with the service to or

administration of the policy or contract;

(6)AAa policy or contract issued in this state by a
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member insurer at a time the insurer was not authorized to issue the

policy or contract in this state;

(7)AAan unallocated annuity contract issued to an

employee benefit plan protected under the federal Pension Benefit

Guaranty Corporation;

(8)AAany part of an unallocated annuity contract that

is not issued to or in connection with a specific employee, a

benefit plan for a union or association of individuals, or a

governmental lottery; or

(9)AAany part of a financial guarantee, funding

agreement, or guaranteed investment contract that:

(A)AAdoes not contain a mortality guarantee; and

(B)AAis not issued to or in connection with a

specific employee, a benefit plan, or a governmental lottery.

(V.T.I.C. Art. 21.28-D, Secs. 3(c), 5(8).)

Sec.A463.204.AAOBLIGATIONS EXCLUDED. A contractual

obligation does not include:

(1)AAdeath benefits in an amount in excess of $300,000

or a net cash surrender or net cash withdrawal value in an amount in

excess of $100,000 in the aggregate under one or more policies on a

single life;

(2)AAan amount in excess of:

(A)AA$100,000 in the aggregate under one or more

annuity contracts issued to the same holder of individual annuity

policies or to the same annuitant or participant under group

annuity policies; or

(B)AA$5 million in unallocated annuity contract
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benefits with respect to a single contract holder regardless of the

number of those contracts;

(3)AAan amount in excess of $200,000 in the aggregate

under one or more accident, health, or accident and health

insurance policies on a single life; or

(4)AApunitive, exemplary, extracontractual, or bad

faith damages, regardless of whether the damages are:

(A)AAagreed to or assumed by an insurer or

insured; or

(B)AAimposed by a court. (V.T.I.C. Art. 21.28-D,

Sec. 5(3) (part).)

Sec.A463.205.AAPROTECTION PROVIDED BY OTHER JURISDICTION.

This chapter does not provide coverage for a resident with respect

to an impaired or insolvent insurer domiciled in another

jurisdiction if guaranty protection is provided to the resident by

the law of that jurisdiction. (V.T.I.C. Art. 21.28-D, Sec. 8(o).)

[Sections 463.206-463.250 reserved for expansion]

SUBCHAPTER F. POWERS AND DUTIES OF ASSOCIATION RELATING

TO IMPAIRED OR INSOLVENT INSURER

Sec.A463.251.AAIMPAIRED DOMESTIC INSURER. (a) This section

applies only to a member insurer that is an impaired domestic

insurer.

(b)AAWith the commissioner’s approval, the association may:

(1)AAguarantee, assume, or reinsure, or cause to be

guaranteed, assumed, or reinsured, one or more of the insurer’s

policies or contracts;

(2)AAprovide money, pledges, notes, guarantees, or
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other means proper to:

(A)AAimplement Subdivision (1); and

(B)AAensure payment of the insurer ’s contractual

obligations until action is taken under Subdivision (1); or

(3)AAloan money to the insurer.

(c)AAIn taking action under Subsection (b), the association

may impose any condition that:

(1)AAdoes not impair the insurer’s contractual

obligations; and

(2)AAis approved by:

(A)AAthe commissioner; and

(B)AAthe insurer, except in a conservation or

rehabilitation ordered by a court. (V.T.I.C. Art. 21.28-D, Sec.

8(a).)

Sec.A463.252.AAIMPAIRED DOMESTIC, FOREIGN, OR ALIEN INSURER

NOT PAYING CLAIMS. (a) This section applies only to a member

insurer that:

(1)AAis an impaired domestic, foreign, or alien

insurer; and

(2)AAis not timely paying claims.

(b)AASubject to Subsection (d), the association shall:

(1)AAwith respect to the insurer, take one or more

actions that the association is authorized to take under Section

463.251 with respect to an impaired domestic insurer, subject to

the conditions of that section; or

(2)AAprovide substitute benefits instead of the

insurer’s contractual obligations as provided by Subsection (c).
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(c)AAA policy or contract owner who claims emergency or

hardship may petition for substitute benefits under standards the

association proposes and the commissioner approves. Substitute

benefits are available only for a health claim, periodic annuity

benefit payment, death benefit, supplemental benefit, or cash

withdrawal.

(d)AAThe association is required to take action under this

section only if:

(1)AAthe laws of the insurer’s state of domicile provide

that, until all payments of or on account of the insurer ’s

contractual obligations are made by all guaranty associations and

all expenses of the associations and interest on those payments and

expenses have been repaid to the associations or a plan of repayment

by the insurer has been approved by the associations:

(A)AAthe delinquency proceeding may not be

dismissed;

(B)AAthe insurer and the insurer’s assets may not

be returned to the control of the insurer ’s shareholders or private

management; and

(C)AAthe insurer may not solicit or accept new

business or have any suspended or revoked certificate of authority

restored;

(2)AAthe insurer is a domestic insurer that has been

placed under an order of rehabilitation by a court in this state;

or

(3)AAthe insurer is a foreign or alien insurer and:

(A)AAthe insurer has been prohibited from
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soliciting or accepting new business in this state;

(B)AAthe insurer’s certificate of authority has

been suspended or revoked in this state; and

(C)AAa petition for rehabilitation or liquidation

has been filed in a court in the insurer ’s state of domicile by the

insurance official of that state. (V.T.I.C. Art. 21.28-D, Secs.

8(b), (c).)

Sec.A463.253.AAINSOLVENT INSURER. (a) This section applies

only to a member insurer that is an insolvent insurer.

(b)AAThe association shall provide money, pledges,

guarantees, or other means reasonably necessary to discharge the

insurer’s duties and to:

(1)AAguarantee, assume, or reinsure, or cause to be

guaranteed, assumed, or reinsured, the insurer’s policies or

contracts; or

(2)AAensure payment of the insurer’s contractual

obligations. (V.T.I.C. Art. 21.28-D, Sec. 8(d).)

Sec.A463.254.AALIFE OR HEALTH INSURANCE POLICIES OR

CONTRACTS. (a) This section applies only when the association is

taking an action under Section 463.252(b)(2) or 463.253 with

respect to a life or health insurance policy or contract.

(b)AAThe association, in accordance with Subsections (c) and

(d), as applicable, shall ensure payment of benefits identical to

the benefits that would have been payable under the policy or

contract of the insurer, at premiums identical to the premiums that

would have been applicable under that policy or contract, except

for terms of conversion and renewability.
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(c)AAFor a group policy or contract, the association shall

ensure payment of benefits under Subsection (b) for claims incurred

before the later of:

(1)AAthe earlier of the next renewal date under the

policy or contract or the 45th day after the date the association

becomes obligated with respect to the policy or contract; or

(2)AAthe 30th day after the date the association

becomes obligated with respect to the policy or contract.

(d)AAFor an individual policy, the association shall ensure

payment of benefits under Subsection (b) for claims incurred before

the later of:

(1)AAthe earlier of the next renewal date under the

policy, if any, or the first anniversary of the date the association

becomes obligated with respect to the policy; or

(2)AAthe 30th day after the date the association

becomes obligated with respect to the policy.

(e)AAThe association shall diligently attempt to provide

each known insured or group policyholder with notice before the

30th day before the date the benefits are terminated.

(f)AAAs provided by Subsections (g)-(i), the association

shall make substitute coverage available on an individual basis to:

(1)AAeach known insured under an individual policy, or

the owner if other than the insured; and

(2)AAeach individual who:

(A)AAwas formerly insured under a group policy or

contract; and

(B)AAis not eligible for replacement group
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coverage.

(g)AASubstitute coverage is available for an individual

policy under Subsection (f) only if the insured or owner was

entitled under law or the terminated policy to continue an

individual policy in force until a specified age or for a specified

period during which the insurer:

(1)AAwas not entitled to unilaterally change a

provision of the policy; or

(2)AAwas entitled only to change a premium by class.

(h)AASubstitute coverage is available for a group policy or

contract under Subsection (f) only if the formerly insured

individual was entitled under law or the terminated policy or

contract to convert group coverage to individual coverage.

(i)AATo provide substitute coverage under Subsection (f),

the association may offer to reissue the terminated coverage or

issue an alternative policy. The association shall offer the

reissued or alternative policy without requiring evidence of

insurability. The reissued or alternative policy may not provide

for a waiting period or exclusion that would not have applied under

the terminated policy. The association may reinsure a reissued or

alternative policy. (V.T.I.C. Art. 21.28-D, Secs. 8(e), (f).)

Sec.A463.255.AAPOLICY OR CONTRACT WITH GUARANTEED INTEREST

RATE. In taking an action under Section 463.252(b)(2) or 463.253

with respect to a policy or contract with a guaranteed minimum

interest rate, the association shall ensure the payment or

crediting of a rate of interest consistent with Section

463.203(b)(3). (V.T.I.C. Art. 21.28-D, Sec. 8(l).)
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Sec.A463.256.AAALTERNATIVE POLICY. (a) An alternative

policy issued by the association must:

(1)AAbe approved by the commissioner;

(2)AAprovide coverage of a kind that the association

determines is similar to the coverage of the policy issued by the

impaired or insolvent insurer;

(3)AAcontain at least the minimum provisions required

by the statutes of this state; and

(4)AAprovide benefits that are not unreasonable in

relation to the premium charged.

(b)AAThe association shall set the premium according to a

table of rates the association adopts. The premium:

(1)AAmust reflect:

(A)AAthe amount of insurance provided; and

(B)AAeach insured ’s age and class of risk; and

(2)AAmay not reflect any change in an insured ’s health

occurring after the original policy was most recently underwritten.

(c)AAThe association may adopt various kinds of alternative

policies to issue at a later date without regard to any particular

impairment or insolvency. (V.T.I.C. Art. 21.28-D, Secs. 8(g), (h),

(i).)

Sec.A463.257.AAIMPOSITION OF LIEN OR MORATORIUM. To carry

out the association ’s duties under this chapter and with the court ’s

approval, the association may:

(1)AAimpose a permanent policy or contract lien in

connection with any guarantee, assumption, or reinsurance

agreement if the association determines that:
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(A)AAthe amounts that may be assessed under this

chapter are insufficient to ensure full and prompt performance of

the association ’s duties under this chapter; or

(B)AAadverse economic or financial conditions

affecting member insurers make imposition of the lien in the public

interest; or

(2)AAin addition to any contractual provision for

deferral of cash or policy loan value, impose a temporary

moratorium or lien on payment of cash values and policy loans or the

exercise of any other right to withdraw money held in connection

with a policy or contract. (V.T.I.C. Art. 21.28-D, Sec. 8(p).)

Sec.A463.258.AAPREMIUM FOR REISSUANCE OF TERMINATED

COVERAGE. If the association reissues terminated coverage at a

premium different from the terminated policy’s premium, the premium

must:

(1)AAreflect the amount of insurance provided and the

insured’s age and class of risk; and

(2)AAbe approved by the commissioner or a court.

(V.T.I.C. Art. 21.28-D, Sec. 8(j).)

Sec.A463.259.AAPREMIUM DUE DURING RECEIVERSHIP. After a

court enters an order of receivership with respect to an insolvent

insurer, a premium due for coverage issued by the insurer is owned

by and is payable at the direction of the association. The

association is liable for an unearned premium owed to a policy or

contract owner that arises after the court enters the order.

(V.T.I.C. Art. 21.28-D, Sec. 8(n).)

Sec.A463.260.AALIMITS ON AND TERMINATION OF ASSOCIATION
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OBLIGATION. (a) The association is not liable for benefits that

exceed the contractual obligations for which the insurer is liable

or would have been liable if not impaired or insolvent.

(b)AAThe association ’s obligations with respect to coverage

under a policy of an impaired or insolvent insurer or under a

reissued or alternative policy terminate on the date the coverage

or policy is replaced by another similar policy by the

policyholder, the insured, or the association.

(c)AAIf a premium is not paid before the 32nd day after the

date the premium is due under a guaranteed, assumed, alternative,

or reissued policy or contract or substitute coverage, the

association’s obligations under the policy, contract, or coverage

terminate, except with respect to a claim incurred or any net cash

surrender value due as provided by this chapter. (V.T.I.C. Art.

21.28-D, Secs. 3(d), 8(k), (m).)

Sec.A463.261.AAASSIGNMENT OF RIGHTS. (a) A person receiving

a benefit under this chapter, including a payment of or on account

of a contractual obligation, continuation of coverage, or provision

of substitute or alternative coverage, is considered to have

assigned to the association the rights under, and any cause of

action relating to, the covered policy to the extent of the benefit

received. The association may require a payee, policy or contract

owner, beneficiary, insured, or annuitant to assign the person ’s

rights and cause of action to the association as a condition of

receiving a right or benefit under this chapter.

(b)AAThe association ’s subrogation rights under Subsection

(a) have the same priority against the assets of the impaired or
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insolvent insurer as that held by the person entitled to receive a

benefit under this chapter.

(c)AAThe association has all common law rights of subrogation

and any other equitable or legal remedy that would have been

available to the impaired or insolvent insurer or holder of a policy

or contract with respect to the policy or contract. (V.T.I.C. Art.

21.28-D, Secs. 8(t), (u).)

[Sections 463.262-463.300 reserved for expansion]

SUBCHAPTER G. OPERATION OF IMPAIRED OR INSOLVENT INSURER

Sec.A463.301.AAISSUANCE OR RENEWAL OF POLICIES FOLLOWING

CONSERVATORSHIP OR RECEIVERSHIP. (a) If an assessment has been

made under this chapter for the insurer or guaranty fees have been

provided for the insurer, an impaired insurer placed in

conservatorship or receivership may not issue a new or renewal

insurance policy on release from the conservatorship or

receivership until the insurer has repaid in full the amount of

guaranty fees provided by the association.

(b)AANotwithstanding Subsection (a), on application of the

association and after hearing, the commissioner may permit the

insurer to issue new policies as provided by a plan of operation by

the insurer for repayment. In approving the plan, the commissioner

may restrict the issuance of new or renewal policies as necessary to

implement the plan.

(c)AAThe commissioner shall give 10 days ’ notice of the

hearing to the association. The association and the member insurers

that paid assessments in relation to the impaired insurer are

entitled to appear at and participate in the hearing.
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(d)AA Money recovered against an impaired insurer under this

section shall be repaid to the member insurers that paid

assessments in relation to the impaired insurer on return of the

member insurers ’ certificates of contribution. (V.T.I.C. Art.

21.28-D, Sec. 14(k).)

Sec.A463.302.AADISTRIBUTIONS TO SHAREHOLDERS AND

AFFILIATES. (a) An impaired or insolvent insurer may not make a

distribution to shareholders until the association has recovered

the total amount of valid claims for money spent in carrying out the

association’s powers and performing the association ’s duties under

Section 463.101, 463.103, 463.109, or 463.111(c) or Subchapter F

with respect to that insurer, plus interest on that amount.

(b)AAExcept as otherwise provided by this section, a receiver

appointed under an order of receivership for an insurer domiciled

in this state may recover on behalf of the insurer from an affiliate

that controlled the insurer the amount of any distribution, other

than a stock dividend the insurer paid on the insurer ’s capital

stock, made during the five years preceding the date of the petition

for liquidation or rehabilitation.

(c)AAA person who was an affiliate that controlled the

insurer when a distribution described by Subsection (b) was paid is

liable for the amount of the distribution received. A person who

was an affiliate that controlled the insurer when the distribution

was declared is liable for the amount of the distribution the

affiliate would have received if the distribution had been paid

immediately. Two or more persons liable for the same distribution

are jointly and severally liable. If a person liable under this
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subsection is insolvent, all of the affiliates that controlled the

insolvent person when the distribution was paid are jointly and

severally liable for any resulting deficiency in the amount

recovered from the insolvent person.

(d)AAThe maximum amount recoverable under Subsections (b)

and (c) is the amount needed in excess of all other available assets

of the insolvent insurer to pay the insurer ’s contractual

obligations.

(e)AAThe receiver may not recover a distribution to

shareholders under Subsection (b) if the insurer shows that, at the

time the distribution was paid, the distribution was lawful and

reasonable and that the insurer did not know and could not

reasonably have known that the distribution might adversely affect

the ability of the insurer to fulfill the insurer ’s contractual

obligations. (V.T.I.C. Art. 21.28-D, Secs. 14(e), (f), (g), (h),

(i), (j).)

Sec.A463.303.AAASSETS ATTRIBUTABLE TO COVERED POLICIES. (a)

For the purposes of this section, assets attributable to covered

policies are the proportion of the assets that the reserves that

should have been established for the covered policies bear to the

reserves that should have been established for all insurance

policies written by the impaired or insolvent insurer.

(b)AATo carry out the association ’s obligations under this

chapter, the association is considered a creditor of the impaired

or insolvent insurer to the extent of assets attributable to

covered policies, less any amount to which the association is

entitled as subrogee under Section 463.261.
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(c)AAAssets of the impaired or insolvent insurer

attributable to covered policies shall be used to continue all

covered policies and pay all contractual obligations of the

impaired or insolvent insurer as required by this chapter.

(V.T.I.C. Art. 21.28-D, Sec. 14(c).)

Sec.A463.304.AADISTRIBUTION OF OWNERSHIP RIGHTS OF INSOLVENT

INSURER.AAIn making an equitable distribution of the ownership

rights of an insolvent insurer before the termination of a

receivership, the court:

(1)AAshall consider the welfare of the policyholders of

the continuing or successor insurer; and

(2)AAmay consider the contributions of the respective

parties, including the association, the shareholders and

policyholders of the insolvent insurer, and any other party with a

bona fide interest. (V.T.I.C. Art. 21.28-D, Sec. 14(d).)

[Sections 463.305-463.350 reserved for expansion]

SUBCHAPTER H. POWERS AND DUTIES OF COMMISSIONER AND DEPARTMENT

Sec.A463.351.AANOTICE OF COMMISSIONER ACTIONS. (a) The

commissioner shall:

(1)AAnotify the insurance officials of all the other

states, territories of the United States, and the District of

Columbia by mail not later than the 30th day after the date the

commissioner:

(A)AArevokes or suspends a member insurer’s

certificate of authority; or

(B)AAissues a formal order requiring a member

insurer to:
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(i)AArestrict the insurer’s premium writing;

(ii)AAwithdraw from this state;

(iii)AAreinsure all or part of the insurer’s

business;

(iv)AAobtain additional contributions to

surplus; or

(v)AAincrease capital, surplus, or another

account for the security of policyholders or creditors;

(2)AAreport to the board when the commissioner:

(A)AAtakes an action described by Subdivision (1)

or receives from another insurance official a report indicating

that a similar action has been taken in another state; or

(B)AAhas reasonable cause to believe from a

completed or continuing examination that a member insurer may be

impaired or insolvent; and

(3)AAprovide to the board the National Association of

Insurance Commissioners Insurance Regulatory Information System

ratios and listings of insurers not included in those ratios.

(b)AAA report under Subsection (a)(2)(A) must contain all

significant details of the action taken or report received.

(c)AAThe board may use information described by this section

to carry out the board ’s duties under this chapter. The board shall

keep a report made under this section and the contents of the report

confidential until the commissioner or other lawful authority makes

the report and the contents public. (V.T.I.C. Art. 21.28-D, Secs.

12(a), (b).)

Sec.A463.352.AAADVICE FROM BOARD. The commissioner may seek
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the board’s advice and recommendations on a matter affecting the

commissioner’s duties regarding the financial condition of:

(1)AAa member insurer; or

(2)AAan insurer applying for a certificate of authority

to engage in the business of insurance in this state. (V.T.I.C.

Art. 21.28-D, Sec. 12(c).)

Sec.A463.353.AAEXAMINATION. (a) The board by majority vote

may request the commissioner to order an examination of a member

insurer that the board in good faith believes may be impaired or

insolvent. The commissioner shall keep the request on file. The

request is open for public inspection before release of the

examination report to the public.

(b)AANot later than the 30th day after the date the

commissioner receives the request, the commissioner shall begin the

examination. The examination may be conducted:

(1)AAas a National Association of Insurance

Commissioners examination; or

(2)AAby a person the commissioner designates.

(c)AAThe association shall pay the cost of the examination.

(d)AAThe commissioner shall notify the board when the

examination is completed. The examination report shall be treated

in the same manner as other examination reports. The report may not

be released to the board before the report is released to the

public, except that the commissioner may comply with Section

463.351. (V.T.I.C. Art. 21.28-D, Sec. 12(f).)

Sec.A463.354.AADEMAND TO CURE IMPAIRMENT. (a) When an

impairment is declared and the amount of the impairment is
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determined, the commissioner shall serve a demand on the impaired

insurer to cure the impairment within a reasonable time.

(b)AANotice of the demand under Subsection (a) to the

impaired insurer constitutes notice to any shareholders of the

insurer.

(c)AAFailure of the impaired insurer to comply promptly with

the demand does not excuse the association from exercising the

association’s powers and performing the association ’s duties under

this chapter. (V.T.I.C. Art. 21.28-D, Sec. 11(b).)

Sec.A463.355.AAFAILURE TO COMPLY WITH PLAN OF OPERATION. On

failure of a member insurer to comply with the plan of operation,

the commissioner may suspend or revoke, after notice and hearing,

the insurer’s certificate of authority to engage in the business of

insurance in this state. (V.T.I.C. Art. 21.28-D, Sec. 11(c)

(part).)

Sec.A463.356.AAASSUMPTION OF POWERS AND DUTIES OF

ASSOCIATION. The commissioner may assume the powers and duties of

the association under this chapter with respect to impaired or

insolvent insurers if the association does not within a reasonable

period act as provided by:

(1)AASection 463.252(b)(2);

(2)AASection 463.253; and

(3)AASection 463.254. (V.T.I.C. Art. 21.28-D, Sec.

8(q).)

Sec.A463.357.AANOTIFICATION OF EFFECT OF CHAPTER. The

commissioner, as receiver of an impaired insurer, may notify all

interested persons of the effect of this chapter. (V.T.I.C. Art.
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21.28-D, Sec. 11(e).)

Sec.A463.358.AASTATEMENT OF PREMIUMS. On request, the

commissioner shall provide the association with a statement of the

premiums in this state and any other appropriate state for each

member insurer. (V.T.I.C. Art. 21.28-D, Sec. 11(a).)

[Sections 463.359-463.400 reserved for expansion]

SUBCHAPTER I. APPEALS AND OTHER ACTIONS

Sec.A463.401.AAAPPEAL TO COMMISSIONER. (a) Not later than

the 60th day after the date of a final action of the association or

the board, a member insurer may appeal the action to the

commissioner.

(b)AAA member insurer appealing an assessment shall pay the

assessment to the association. The association may use the money to

meet the association ’s obligations while the appeal is pending. If

the appeal on the assessment is upheld, the association shall

return to the insurer the amount paid in error or in excess of the

amount the commissioner determines the insurer was obligated to

pay. (V.T.I.C. Art. 21.28-D, Sec. 11(d).)

Sec.A463.402.AAVENUE. Venue for an action against the

association under this chapter is in Travis County. (V.T.I.C. Art.

21.28-D, Sec. 20(a).)

Sec.A463.403.AAAPPEAL BOND. The association is not required

to give an appeal bond in an appeal of a cause of action under this

chapter. (V.T.I.C. Art. 21.28-D, Sec. 20(b).)

Sec.A463.404.AASTAY OF PROCEEDINGS; CERTAIN DECISIONS NOT

BINDING. (a) To permit the receiver or association to properly

defend a pending cause of action, a proceeding in which an impaired
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insurer is a party or is obligated to defend a party in a court in

this state, other than a proceeding directly related to the

receivership or brought by the receiver, is stayed for:

(1)AAa six-month period beginning on the later of the

date the insurer is designated as impaired or the date an ancillary

proceeding is brought in this state; and

(2)AAany subsequent period as determined by the court.

(b)AAIf a covered claim arises from a judgment, order,

verdict, finding, or other decision based on the default of an

impaired insurer or the insurer ’s failure to defend an insured, the

association on the association’s behalf or on behalf of the insured

may apply to the court or administrator that made the decision to

have the decision set aside and is entitled to defend the claim on

the merits. (V.T.I.C. Art. 21.28-D, Sec. 18 (part).)

[Sections 463.405-463.450 reserved for expansion]

SUBCHAPTER J. PROHIBITED PRACTICES

Sec.A463.451.AAPROHIBITED USE OF PROTECTION PROVIDED BY

CHAPTER. (a) A person may not make, publish, disseminate,

circulate, or place before the public, or directly or indirectly

cause to be made, published, disseminated, circulated, or placed

before the public, a written or oral advertisement, announcement,

or statement that uses the existence of the association to sell,

solicit, or induce the purchase of a kind of insurance with respect

to which this chapter provides coverage.

(b)AAThis section applies to an advertisement, announcement,

or statement made, published, disseminated, circulated, or placed

before the public:
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(1)AAin a newspaper, magazine, or other publication;

(2)AAin a notice, circular, pamphlet, letter, or

poster;

(3)AAover a radio or television station; or

(4)AAin any other manner.

(c)AAExcept as provided by Section 463.114, the use by a

person of the protection provided by this chapter in the sale of

insurance is unfair competition and an unfair practice under

Chapter 541.

(d)AAThis section does not apply to the association or any

other entity that does not sell or solicit insurance. (V.T.I.C.

Art. 21.28-D, Sec. 19(a).)

[Chapters 464-480 reserved for expansion]

SUBTITLE E. REQUIREMENTS OF OTHER JURISDICTIONS

CHAPTER 481. VOLUNTARY DEPOSITS

Sec.A481.001.AADEPOSIT WITH COMPTROLLER

Sec.A481.002.AAAPPLICABILITY OF CHAPTER TO CERTAIN

AAAAAAAAAAAAAAAAADEPOSITS

Sec.A481.003.AADUTIES OF COMPTROLLER

Sec.A481.004.AAACCESS TO DEPOSIT

Sec.A481.005.AASITUS OF DEPOSIT FOR TAX PURPOSES

Sec.A481.006.AAWITHDRAWAL OF DEPOSIT

Sec.A481.007.AAWITHDRAWAL OF DEPOSIT AFTER MERGER,

AAAAAAAAAAAAAAAAACONSOLIDATION, OR TOTAL REINSURANCE

Sec.A481.008.AARETURN OF DEPOSIT

Sec.A481.009.AADELIVERY OF DEPOSIT BY COMPTROLLER
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CHAPTER 481. VOLUNTARY DEPOSITS

Sec.A481.001.AADEPOSIT WITH COMPTROLLER.AA(a)AAAn insurer

organized and engaged in business under this code that is required

by another state, country, or province as a condition of engaging in

an insurance business in that state, country, or province to make or

maintain a deposit with an officer of any state, country, or

province may, at the insurer’s discretion, voluntarily deposit with

the comptroller cash or securities in an amount that is sufficient

to satisfy the conditions of the other state, country, or province.

(b)AAAny securities deposited must be approved by the

commissioner as being of a type and character in which the insurer

is authorized by law to invest. (V.T.I.C. Art. 1.10, Sec. 17(a)

(part).)

Sec.A481.002.AAAPPLICABILITY OF CHAPTER TO CERTAIN

DEPOSITS.AAA voluntary deposit held by the comptroller or the

department that was made by an insurer in this state before May 8,

1959, to gain admission to another state may, at the insurer ’s

option, be considered to be held under this chapter. (V.T.I.C. Art.

1.10, Sec. 17(b).)

Sec.A481.003.AADUTIES OF COMPTROLLER.AAThe comptroller

shall receive a deposit made by an insurer as described by this

chapter and hold it exclusively for the protection of all

policyholders or creditors of the insurer, wherever they are

located, or for the protection of the insurer’s policyholders or

creditors in a particular state, country, or province, as

designated by the insurer at the time the insurer makes the deposit.

(V.T.I.C. Art. 1.10, Sec. 17(a) (part).)
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Sec.A481.004.AAACCESS TO DEPOSIT.AAIn accordance with

reasonable rules adopted by the comptroller and the commissioner,

the proper officer of an insurer making a deposit as described by

this chapter may at a reasonable time:

(1)AAexamine the deposit;

(2)AAdetach coupons from the securities; and

(3)AAcollect interest on the deposit. (V.T.I.C. Art.

1.10, Sec. 17(a) (part).)

Sec.A481.005.AASITUS OF DEPOSIT FOR TAX PURPOSES.AAFor

purposes of state, county, or municipal taxation, the situs of

deposited securities is the municipality and county in which the

principal business office of the insurer making the deposit is

fixed by the insurer’s charter. (V.T.I.C. Art. 1.10, Sec. 17(a)

(part).)

Sec.A481.006.AAWITHDRAWAL OF DEPOSIT.AA(a)AAAn insurer that

makes a deposit as described by this chapter may, at the insurer ’s

option, withdraw all or part of the deposit if:

(1)AAthe insurer first deposits with the comptroller

other securities of like class as, and of an amount and value equal

to, the securities proposed to be withdrawn; and

(2)AAthe withdrawal and substitution are approved by

the commissioner.

(b)AAAn insurer, without making a substitute deposit under

Subsection (a), may not withdraw all or part of a deposit made as

described by this chapter for the protection of the insurer ’s

policyholders or creditors in a particular state, country, or

province that requires the deposit unless:

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

440



(1)AAthe insurer files with the commissioner evidence

that satisfies the commissioner that the insurer has withdrawn from

business and does not have any unsecured liabilities outstanding or

potential policyholder liabilities or obligations in the other

state, country, or province; and

(2)AAthe commissioner approves the withdrawal.

(c)AAAn insurer, without making a substitute deposit under

Subsection (a), may not withdraw all or part of a deposit made as

described by this chapter for the protection of all of the insurer ’s

policyholders or creditors, wherever they are located, unless:

(1)AAthe insurer files with the commissioner evidence

that satisfies the commissioner that the insurer does not have any

unsecured liabilities outstanding or potential policy liabilities

or obligations anywhere; and

(2)AAthe commissioner approves the withdrawal.

(V.T.I.C. Art. 1.10, Sec. 17(a) (part).)

Sec.A481.007.AAWITHDRAWAL OF DEPOSIT AFTER MERGER,

CONSOLIDATION, OR TOTAL REINSURANCE. When two or more insurers

that have two or more deposits made for identical purposes as

described by this chapter or former Article 4739, Revised Statutes,

merge, consolidate, or enter into a total reinsurance contract by

which the ceding insurer is dissolved and the ceding insurer ’s

assets and liabilities are acquired or assumed by the surviving

insurer, the new, surviving, or reinsuring insurer may withdraw all

of the deposits, except for the deposit of the greatest amount and

value. The new, surviving, or reinsuring insurer must demonstrate

that the deposits are duplicated and that the insurer is the owner

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

441



of the deposits. (V.T.I.C. Art. 1.10, Sec. 17(c).)

Sec.A481.008.AARETURN OF DEPOSIT.AAAn insurer that has made

a deposit as described by this chapter or former Article 4739,

Revised Statutes, is entitled to a return of the deposit if the

insurer applies for the return of the deposit and demonstrates to

the commissioner that the deposit is no longer required under the

laws of any state, country, or province in which the insurer sought

or gained admission to engage in business based on a certificate of

the deposit. (V.T.I.C. Art. 1.10, Sec. 17(d).)

Sec.A481.009.AADELIVERY OF DEPOSIT BY COMPTROLLER.AAOn being

provided a certified copy of the commissioner ’s order issued under

Section 481.007 or 481.008, the comptroller shall release,

transfer, and deliver the deposit to the owner of the deposit in

accordance with the order. (V.T.I.C. Art. 1.10, Sec. 17(e).)

[Chapters 482-490 reserved for expansion]

SUBTITLE F. REINSURANCE

CHAPTER 491. GENERAL REINSURANCE REQUIREMENTS

SUBCHAPTER A. REINSURANCE

Sec.A491.001.AAINAPPLICABILITY OF SUBCHAPTER

Sec.A491.002.AAREINSURANCE PERMITTED

Sec.A491.003.AARISK LIMITATION FOR DOMESTIC OR FOREIGN

AAAAAAAAAAAAAAAAAINSURER

Sec.A491.004.AARISK LIMITATION FOR ALIEN INSURER

Sec.A491.005.AACOMPLIANCE WITH OTHER LAW

[Sections 491.006-491.050 reserved for expansion]
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SUBCHAPTER B. COMPUTATION OF REINSURANCE RESERVE

Sec.A491.051.AACOMPUTATION OF RESERVE FOR INSURER WITH

AAAAAAAAAAAAAAAAANO BASIS PRESCRIBED BY LAW

Sec.A491.052.AACOMPUTATION OF REINSURANCE RESERVES FOR

AAAAAAAAAAAAAAAAACERTAIN INSURERS

CHAPTER 491. GENERAL REINSURANCE REQUIREMENTS

SUBCHAPTER A. REINSURANCE

Sec.A491.001.AAINAPPLICABILITY OF SUBCHAPTER.AAThis

subchapter does not apply to:

(1)AAlife insurance;

(2)AAhealth insurance;

(3)AAannuity contracts;

(4)AAtitle insurance;

(5)AAworkers’ compensation insurance;

(6)AAemployers ’ liability insurance coverage; or

(7)AAany policy or kind of coverage for which the

maximum possible loss to the insurer is not readily ascertainable

on the policy’s issuance. (V.T.I.C. Art.A21.72, Sec. 3.)

Sec.A491.002.AAREINSURANCE PERMITTED.AAAn insurer or

reinsurer authorized to engage in the business of insurance or

reinsurance in this state may reinsure all or part of a single risk

in another solvent insurer. (V.T.I.C. Art.A21.72, Sec. 2.)

Sec.A491.003.AARISK LIMITATION FOR DOMESTIC OR FOREIGN

INSURER.AAAn insurer incorporated under the laws of this state,

another state, or the United States and authorized to engage in

business in this state may not expose itself to a loss or hazard on a

single risk in an amount that exceeds 10 percent of the insurer ’s

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

443



surplus for policyholders unless the insurer reinsures the excess

in another solvent insurer. (V.T.I.C. Art.A21.72, Sec. 1(a).)

Sec.A491.004.AARISK LIMITATION FOR ALIEN INSURER.AAAn

insurer incorporated under the laws of a jurisdiction other than

this state, another state, or the United States and authorized to

engage in business in this state may not, unless the insurer

reinsures the excess in another solvent insurer, expose itself to a

loss or hazard on a single risk in an amount that exceeds the sum of:

(1)AA10 percent of the insurer’s deposit with the

statutory officer in the state through which the insurer is

authorized to engage in business in the United States; and

(2)AA10 percent of the other surplus for policyholders

of the insurer’s United States branch. (V.T.I.C. Art.A21.72, Sec.

1(b).)

Sec.A491.005.AACOMPLIANCE WITH OTHER LAW.AAReinsurance that

is required or permitted by this subchapter must comply with

Chapter 493. (V.T.I.C. Art.A21.72, Sec. 4.)

[Sections 491.006-491.050 reserved for expansion]

SUBCHAPTER B. COMPUTATION OF REINSURANCE RESERVE

Sec.A491.051.AACOMPUTATION OF RESERVE FOR INSURER WITH NO

BASIS PRESCRIBED BY LAW.AAFor an insurer engaged in the business of

a kind of insurance in this state, for which no basis is prescribed

by law, the department shall compute the reinsurance reserve on the

basis prescribed by Section 862.102 for an insurer writing fire

insurance. (V.T.I.C. Art.A1.10, Sec. 3.)

Sec.A491.052.AACOMPUTATION OF REINSURANCE RESERVES FOR

CERTAIN INSURERS.AA(a)AAOn December 31 of each year, or as soon as
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practicable after that date, the department shall, in accordance

with Section 491.051, compute the reinsurance reserve for all

unexpired risks of each insurer organized under the laws of this

state or engaged in the business of insurance in this state.

(b)AAThis section does not apply to:

(1)AAlife insurance;

(2)AAfire insurance;

(3)AAmarine insurance;

(4)AAinland marine insurance;

(5)AAlightning insurance; or

(6)AAtornado insurance. (V.T.I.C. Art.A1.10, Sec. 4.)

CHAPTER 492. REINSURANCE FOR LIFE, HEALTH, AND ACCIDENT INSURANCE

COMPANIES AND RELATED ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A492.001.AADEFINITIONS

Sec.A492.002.AAAPPLICABILITY OF CHAPTER

Sec.A492.003.AARULES

[Sections 492.004-492.050 reserved for expansion]
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Sec.A492.056.AALIMITATION ON RIGHTS AGAINST REINSURER

[Sections 492.057-492.100 reserved for expansion]

SUBCHAPTER C. CREDIT FOR REINSURANCE

Sec.A492.101.AAEXCLUSIVE PROCEDURE FOR TAKING CREDIT

AAAAAAAAAAAAAAAAAFOR REINSURANCE

Sec.A492.102.AACREDIT FOR REINSURANCE GENERALLY
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Sec.A492.104.AACREDIT FOR FUNDS SECURING REINSURANCE

AAAAAAAAAAAAAAAAAOBLIGATIONS
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CHAPTER 492. REINSURANCE FOR LIFE, HEALTH, AND ACCIDENT INSURANCE

COMPANIES AND RELATED ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A492.001.AADEFINITIONS. In this chapter:

(1)AA"Assuming insurer" means an insurer that, under a

reinsurance contract, incurs an obligation to a ceding insurer, the

performance of which is contingent on the ceding insurer ’s

incurring liability or loss under the ceding insurer ’s insurance

contract with a third person.

(2)AA"Qualified United States financial institution"

means an institution that:

(A)AAis organized or, in the case of a United

States branch or agency office of a foreign banking organization,

licensed, under the laws of the United States or any state of the

United States; and

(B)AAis regulated, supervised, and examined by a

federal or state authority that has regulatory authority over banks

and trust companies. (V.T.I.C. Art.A3.10, Secs. (e) (part), (k).)

Sec.A492.002.AAAPPLICABILITY OF CHAPTER. (a) Except as

provided by Subsection (b), this chapter applies to:

(1)AAall life, health, and accident insurance companies

regulated by the department, including:

(A)AAa stock or mutual life, health, or accident

insurance company;

(B)AAa fraternal benefit society; and

(C)AAa nonprofit hospital, medical, or dental

service corporation, including a group hospital service
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corporation operating under Chapter 842; and

(2)AAa health maintenance organization operating under

Chapter 843.

(b)AAThis chapter does not apply to a ceding insurer

domiciled in another state that regulates credit for reinsurance

under statutes, rules, or regulations substantially similar in

substance or effect to this chapter if the ceding insurer on request

provides the commissioner with:

(1)AAevidence of the similarity in the form of those

statutes, rules, or regulations; and

(2)AAan interpretation of the statutes, rules, or

regulations and the standards used by the state of domicile.

(V.T.I.C. Art.A3.10, Sec. (a) (part).)

Sec.A492.003.AARULES. The commissioner may adopt rules

implementing this chapter. (V.T.I.C. Art. 3.10, Sec. (f).)

[Sections 492.004-492.050 reserved for expansion]

SUBCHAPTER B. REINSURANCE

Sec.A492.051.AAREINSURANCE AUTHORIZED. (a) An insurer

authorized to engage in the business of insurance in this state may

reinsure in any solvent assuming insurer any risk or part of a risk

that both insurers are authorized to assume.

(b)AAA life insurance company authorized to engage in

business in this state may provide reinsurance on the same basis as

an insurer described by Section 493.051(b).

(c)AAThe commissioner may adopt necessary and reasonable

rules under Subsection (b) to protect the public interest.

(V.T.I.C. Art.A3.10, Sec. (a) (part); Art. 5.75-1, Secs. (l), (m).)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

448



Sec.A492.052.AALIMITATION ON REINSURANCE OF ENTIRE

OUTSTANDING BUSINESS. (a) An insurer may not reinsure the

insurer’s entire outstanding business in an assuming insurer unless

the assuming insurer is authorized to engage in the business of

insurance in this state.

(b)AABefore the date of reinsurance:

(1)AAthe reinsurance contract must be submitted to the

commissioner; and

(2)AAthe commissioner must approve the contract as

fully protecting the interests of all policyholders. (V.T.I.C.

Art.A3.10, Sec. (a) (part).)

Sec.A492.053.AALIMITATION ON REINSURANCE OF RISKS OF INSURER

WITH LESS THAN MINIMUM CAPITAL AND SURPLUS. An insurer operating

under Section 841.204 may not reinsure any risk or part of a risk in

an insurer that is not authorized to engage in the business of

insurance in this state. (V.T.I.C. Art.A3.10, Sec. (a) (part).)

Sec.A492.054.AAFILING OF REINSURANCE SCHEDULES. The

commissioner shall require each insurer to file reinsurance

schedules:

(1)AAwhen the insurer makes the insurer’s annual

report; and

(2)AAat other times as the commissioner directs.

(V.T.I.C. Art.A3.10, Sec. (i).)

Sec.A492.055.AAACCOUNTING FOR REINSURANCE CONTRACTS. (a)

An insurer shall account for reinsurance contracts and shall record

the contracts in the insurer ’s financial statements in a manner

that accurately reflects the effect of the contracts on the
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insurer’s financial condition.

(b)AAA reinsurance contract may contain a provision allowing

the offset of mutual debts and credits between the ceding insurer

and the assuming insurer, whether arising out of one or more

reinsurance contracts.

(c)AAThe commissioner may adopt reasonable rules relating

to:

(1)AAthe accounting and financial statement

requirements of this section and the treatment of reinsurance

contracts between insurers, including minimum risk transfer

standards, asset debits or credits, reinsurance debits or credits,

and reserve debits or credits relating to the transfer of all or any

part of an insurer’s risks or liabilities by reinsurance contracts;

and

(2)AAany contingencies arising from reinsurance

contracts.

(d)AAA rule adopted under Subsection (c) after September 1,

1995, applies to:

(1)AAa reinsurance contract entered into on or after

the effective date of the rule; and

(2)AAa reinsurance contract that is amended on or after

the effective date of the rule. (V.T.I.C. Art.A3.10, Sec. (l).)

Sec.A492.056.AALIMITATION ON RIGHTS AGAINST REINSURER. A

person does not have a right against a reinsurer that is not

specifically stated in:

(1)AAthe reinsurance contract; or

(2)AAa specific agreement between the reinsurer and the
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person. (V.T.I.C. Art.A3.10, Sec. (h).)

[Sections 492.057-492.100 reserved for expansion]

SUBCHAPTER C. CREDIT FOR REINSURANCE

Sec.A492.101.AAEXCLUSIVE PROCEDURE FOR TAKING CREDIT FOR

REINSURANCE. A ceding insurer may take a credit for reinsurance, as

an asset or as a deduction from liability, only as provided by this

chapter. (V.T.I.C. Art. 3.10, Sec. (a) (part).)

Sec.A492.102.AACREDIT FOR REINSURANCE GENERALLY. (a) A

ceding insurer may be allowed credit for reinsurance ceded, as an

asset or as a deduction from liability, only if the reinsurance is

ceded to an assuming insurer that:

(1)AAis authorized to engage in the business of

insurance or reinsurance in this state;

(2)AAis accredited as a reinsurer in this state, as

provided by Section 492.103; or

(3)AAsubject to Subchapter D, maintains, in a qualified

United States financial institution that has been granted the

authority to operate with fiduciary powers, a trust fund to pay

valid claims of:

(A)AAthe assuming insurer’s United States

policyholders and ceding insurers; and

(B)AAthe policyholders’ and ceding insurers’

assigns and successors in interest.

(b)AANotwithstanding Subsection (a), a ceding insurer may be

allowed credit for reinsurance ceded to an assuming insurer that

does not meet the requirements of that subsection, but only with

respect to the insurance of risks located in a jurisdiction in which
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the reinsurance is required by the jurisdiction ’s law, including

regulations, to be ceded to an assuming insurer that does not meet

the requirements of that subsection. (V.T.I.C. Art.A3.10, Secs.

(b) (part), (e) (part).)

Sec.A492.103.AAACCREDITED REINSURER. For purposes of

Section 492.102(a)(2), an insurer is accredited as a reinsurer in

this state if the insurer:

(1)AAsubmits to this state’s jurisdiction;

(2)AAsubmits to this state’s authority to examine the

insurer’s books and records;

(3)AAis domiciled and authorized to engage in the

business of insurance or reinsurance in at least one state or, if

the insurer is a United States branch of an alien assuming insurer,

is entered through and authorized to engage in the business of

insurance or reinsurance in at least one state;

(4)AAannually files with the department a copy of the

annual statement the insurer files with the insurance department of

the insurer’s state of domicile; and

(5)AAmaintains a surplus as regards policyholders in an

amount of at least $20 million. (V.T.I.C. Art.A3.10, Sec. (b)

(part).)

Sec.A492.104.AACREDIT FOR FUNDS SECURING REINSURANCE

OBLIGATIONS. (a) Subject to Subsection (b), any asset or deduction

from liability for reinsurance ceded to an assuming insurer that

does not meet the requirements of Section 492.102 shall be allowed

in an amount that does not exceed the liabilities carried by the

ceding insurer and in the amount of funds held by or on behalf of the
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ceding insurer under a reinsurance contract with the assuming

insurer, including funds held in trust for the ceding insurer, as

security for the payment of obligations under the contract.

(b)AAThe funds held as security:

(1)AAmust be held in the United States subject to

withdrawal solely by and under the exclusive control of the ceding

insurer or, in the case of a trust, held in a qualified United

States financial institution that has been granted the authority to

operate with fiduciary powers; and

(2)AAmay be in the form of:

(A)AAcash;

(B)AAsecurities that:

(i)AAare readily marketable over a national

exchange;

(ii)AAhave a maturity date of not later than

one year;

(iii)AAare listed by the Securities

Valuation Office of the National Association of Insurance

Commissioners; and

(iv)AAqualify as admitted assets;

(C)AAsubject to Section 492.105, a clean,

irrevocable, unconditional letter of credit, issued or confirmed by

a qualified United States financial institution that has been

determined by the commissioner or the Securities Valuation Office

of the National Association of Insurance Commissioners to meet the

standards of financial condition and standing that are considered

necessary and appropriate to regulate the quality of financial
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institutions whose letters of credit will be acceptable to the

commissioner; or

(D)AAanother form of security acceptable to the

commissioner. (V.T.I.C. Art.A3.10, Secs. (d) (part), (e) (part).)

Sec.A492.105.AAACCEPTABILITY OF CERTAIN LETTERS OF CREDIT.

A letter of credit issued or confirmed by an institution that meets

the standards prescribed by Section 492.104(b)(2)(C) as of the date

the letter is issued or confirmed, but later fails to meet those

standards, continues to be acceptable as security under Section

492.104 until the earliest of:

(1)AAthe letter’s expiration;

(2)AAthe letter’s extension, renewal, modification, or

amendment after the date the institution fails to meet those

standards; or

(3)AAthe expiration of the three-month period after the

date the institution fails to meet those standards. (V.T.I.C.

Art.A3.10, Sec. (d) (part).)

Sec.A492.106.AACREDIT FOR REINSURANCE: DIRECT PAYMENT ON

LIABILITY REQUIRED. A ceding insurer may not be given credit for

reinsurance ceded, as an asset or as a deduction from liability, in

an accounting or financial statement unless the reinsurance is

payable by the assuming insurer:

(1)AAon the liability of the ceding insurer under the

contracts reinsured, without diminution because of the ceding

insurer’s insolvency; and

(2)AAdirectly to the ceding insurer or to the ceding

insurer’s domiciliary liquidator or receiver. (V.T.I.C.
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Art.A3.10, Sec. (j).)

Sec.A492.107.AAREQUEST FOR INFORMATION FROM ASSUMING

INSURER. (a) The commissioner may request that an assuming insurer

not meeting the requirements of Section 492.102 file:

(1)AAfinancial statements certified and audited by an

independent certified public accountant;

(2)AAa certified copy of the certificate or letter of

authority from the domiciliary jurisdiction; and

(3)AAinformation on the principals and management of

the assuming insurer.

(b)AAIf an assuming insurer does not comply with a request

under this section, the commissioner may issue a directive

prohibiting all authorized insurers from taking credit for business

ceded to the assuming insurer after the effective date of the

directive.

(c)AAAn unauthorized insurer that is included in the most

recent quarterly listing published by the International Insurers

Department of the National Association of Insurance Commissioners

is considered to have complied with a request under this section.

(V.T.I.C. Art.A3.10, Sec. (m).)

[Sections 492.108-492.150 reserved for expansion]

SUBCHAPTER D. REQUIREMENTS FOR TRUST CREDIT ALLOWANCE

Sec.A492.151.AAAPPLICABILITY OF SUBCHAPTER. This subchapter

applies to a trust that is used to qualify for a reinsurance credit

under Section 492.102(a)(3) and to the assuming insurer that

maintains the trust fund. (New.)

Sec.A492.152.AACOMPOSITION OF TRUST. (a) If the assuming
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insurer is a single insurer, the trust must:

(1)AAconsist of a trusteed account representing the

assuming insurer’s liabilities attributable to business written in

the United States; and

(2)AAinclude a trusteed surplus of at least $20

million.

(b)AAIf the assuming insurer is a group of insurers that

includes an unincorporated individual insurer:

(1)AAthe trust must:

(A)AAconsist of a trusteed account representing

the group’s liabilities attributable to business written in the

United States; and

(B)AAinclude a trusteed surplus of at least $100

million; and

(2)AAthe group shall make available to the department

an annual certification by the group ’s domiciliary regulator and

its independent public accountants of each underwriter’s solvency.

(V.T.I.C. Art.A3.10, Sec. (b) (part).)

Sec.A492.153.AAFORM OF TRUST. The trust must be established

in a form approved by the commissioner. (V.T.I.C. Art. 3.10, Sec.

(b) (part).)

Sec.A492.154.AATERMS OF TRUST. (a) The trust instrument

must provide that contested claims are valid and enforceable on the

final order of any court in the United States.

(b)AAThe trust must vest legal title to the trust ’s assets in

the trustees of the trust for:

(1)AAthe trust’s United States policyholders and ceding
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insurers; and

(2)AAthe policyholders’ and ceding insurers ’ assigns

and successors in interest.

(c)AAThe trust must remain in effect as long as the assuming

insurer has outstanding obligations under a reinsurance contract

subject to the trust. (V.T.I.C. Art.A3.10, Sec. (b) (part).)

Sec.A492.155.AAREPORTS AND CERTIFICATION. (a) Not later

than February 28 of each year, the trustees of the trust shall:

(1)AAreport to the department in writing, showing the

balance of the trust and listing the trust ’s investments at the end

of the preceding year; and

(2)AAcertify the date of termination of the trust, if

termination is planned, or certify that the trust will not expire

before December 31 of the year of the report.

(b)AATo enable the commissioner to determine the sufficiency

of the trust fund under Section 492.102(a)(3), the assuming insurer

shall report to the department not later than March 1 of each year

information substantially the same as the information required to

be reported by an authorized insurer on the National Association of

Insurance Commissioners’ Annual Statement form. (V.T.I.C. Art.

3.10, Sec. (b) (part).)

Sec.A492.156.AACERTAIN TRUSTEED ASSUMING INSURERS:

REQUIREMENTS FOR REINSURANCE CONTRACT. (a) A ceding insurer may

not be allowed credit under Section 492.102(a)(3) for reinsurance

ceded to an assuming insurer that is not authorized or accredited to

engage in the business of insurance or reinsurance in this state

unless the assuming insurer agrees in the reinsurance contract:
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(1)AAthat, if the assuming insurer fails to perform the

assuming insurer’s obligations under the reinsurance contract, the

assuming insurer, at the request of the ceding insurer, will:

(A)AAsubmit to the jurisdiction of a court in any

state of the United States;

(B)AAcomply with all requirements necessary to

give the court jurisdiction; and

(C)AAabide by the final decision of that court or,

if the court’s decision is appealed, of the appellate court; and

(2)AAto designate the commissioner or an attorney as an

agent for service of process in any action, suit, or proceeding

instituted by or on behalf of the ceding insurer.

(b)AAThis section is not intended to conflict with or

override a provision in a reinsurance contract that requires the

parties to arbitrate the parties’ disputes. (V.T.I.C. Art.A3.10,

Sec. (c).)

Sec.A492.157.AAEXAMINATION OF TRUST AND ASSUMING INSURER.

The trust and the assuming insurer are subject to examination as

determined by the commissioner. (V.T.I.C. Art.A3.10, Sec. (b)

(part).)

CHAPTER 493. REINSURANCE FOR PROPERTY AND

CASUALTY INSURERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A493.001.AADEFINITIONS

Sec.A493.002.AAAPPLICABILITY OF CHAPTER

Sec.A493.003.AARULES

[Sections 493.004-493.050 reserved for expansion]
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SUBCHAPTER B. REINSURANCE

Sec.A493.051.AAREINSURANCE AUTHORIZED

Sec.A493.052.AALIMITATION ON REINSURANCE OF ENTIRE

AAAAAAAAAAAAAAAAAOUTSTANDING BUSINESS

Sec.A493.053.AAFILING OF REINSURANCE SCHEDULES

Sec.A493.054.AAACCOUNTING FOR REINSURANCE CONTRACTS

Sec.A493.055.AALIMITATION ON RIGHTS AGAINST REINSURER

[Sections 493.056-493.100 reserved for expansion]

SUBCHAPTER C. CREDIT FOR REINSURANCE

Sec.A493.101.AAEXCLUSIVE PROCEDURE FOR TAKING CREDIT

AAAAAAAAAAAAAAAAAFOR REINSURANCE

Sec.A493.102.AACREDIT FOR REINSURANCE GENERALLY

Sec.A493.103.AAACCREDITED REINSURER

Sec.A493.104.AACREDIT FOR FUNDS SECURING REINSURANCE

AAAAAAAAAAAAAAAAAOBLIGATIONS

Sec.A493.105.AAACCEPTABILITY OF CERTAIN LETTERS OF

AAAAAAAAAAAAAAAAACREDIT

Sec.A493.106.AACREDIT FOR REINSURANCE: DIRECT PAYMENT

AAAAAAAAAAAAAAAAAON LIABILITY REQUIRED

Sec.A493.107.AAREQUEST FOR INFORMATION FROM ASSUMING

AAAAAAAAAAAAAAAAAINSURER

[Sections 493.108-493.150 reserved for expansion]

SUBCHAPTER D. REQUIREMENTS FOR TRUST CREDIT ALLOWANCE

Sec.A493.151.AAAPPLICABILITY OF SUBCHAPTER

Sec.A493.152.AACOMPOSITION OF TRUST

Sec.A493.153.AAFORM OF TRUST

Sec.A493.154.AATERMS OF TRUST
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Sec.A493.155.AAREPORTS AND CERTIFICATION

Sec.A493.156.AACERTAIN TRUSTEED ASSUMING INSURERS:

AAAAAAAAAAAAAAAAAREQUIREMENTS FOR REINSURANCE CONTRACT

Sec.A493.157.AAEXAMINATION OF TRUST AND ASSUMING

AAAAAAAAAAAAAAAAAINSURER

CHAPTER 493. REINSURANCE FOR PROPERTY AND

CASUALTY INSURERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A493.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Assuming insurer" means an insurer that, under a

reinsurance contract, incurs an obligation to a ceding insurer, the

performance of which is contingent on the ceding insurer incurring

liability or loss under the ceding insurer ’s insurance contract

with a third person.

(2)AA"Qualified United States financial institution"

means an institution that:

(A)AAis organized or, in the case of a United

States branch or agency office of a foreign banking organization,

licensed, under the laws of the United States or any state of the

United States; and

(B)AAis regulated, supervised, and examined by a

federal or state authority that has regulatory authority over banks

and trust companies. (V.T.I.C. Art.A5.75-1, Secs. (e)(1) (part),

(2) (part), (j).)

Sec.A493.002.AAAPPLICABILITY OF CHAPTER.AA(a)AAExcept as

provided by Subsection (b), this chapter applies to all insurers,

including:
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(1)AAa stock or mutual property and casualty insurance

company;

(2)AAa Mexican casualty insurance company;

(3)AAa Lloyd’s plan;

(4)AAa reciprocal or interinsurance exchange;

(5)AAa nonprofit legal service corporation;

(6)AAa county mutual insurance company;

(7)AAa farm mutual insurance company;

(8)AAa risk retention group; and

(9)AAany insurer writing a line of insurance regulated

by Title 10.

(b)AAThis chapter does not apply to a ceding insurer

domiciled in another state that regulates credit for reinsurance

under statutes, rules, or regulations substantially similar in

substance and effect to this chapter if the ceding insurer on

request provides the commissioner with:

(1)AAevidence of the similarity in the form of those

statutes, rules, or regulations; and

(2)AAan interpretation of the standards used by the

state of domicile. (V.T.I.C. Art.A5.75-1, Sec. (a) (part).)

Sec.A493.003.AARULES.AAThe commissioner may adopt necessary

and reasonable rules under this chapter to protect the public

interest. (V.T.I.C. Art.A5.75-1, Sec. (m).)

[Sections 493.004-493.050 reserved for expansion]

SUBCHAPTER B. REINSURANCE

Sec.A493.051.AAREINSURANCE AUTHORIZED.AA(a)AAAn insurer

authorized to engage in the business of insurance in this state may
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reinsure, in any solvent assuming insurer, any risk or part of a

risk that both insurers are authorized by law to assume.

(b)AAAn insurer authorized to engage in business in this

state that writes any line of insurance regulated by Title 10 may

provide reinsurance under this chapter while the insurer is in

compliance with law. (V.T.I.C. Art.A5.75-1, Secs. (a) (part),

(k).)

Sec.A493.052.AALIMITATION ON REINSURANCE OF ENTIRE

OUTSTANDING BUSINESS.AA(a) An insurer may not reinsure the

insurer’s entire outstanding business in an assuming insurer unless

the assuming insurer is authorized to engage in the business of

insurance in this state.

(b)AABefore the date of reinsurance:

(1)AAthe reinsurance contract must be submitted to the

commissioner; and

(2)AAthe commissioner must approve the contract as

fully protecting the interests of all policyholders. (V.T.I.C.

Art.A5.75-1, Sec. (a) (part).)

Sec.A493.053.AAFILING OF REINSURANCE SCHEDULES.AAThe

commissioner shall require each insurer to file reinsurance

schedules:

(1)AAwhen the insurer makes the insurer’s annual

report; and

(2)AAat other times as the commissioner directs.

(V.T.I.C. Art.A5.75-1, Sec. (h).)

Sec.A493.054.AAACCOUNTING FOR REINSURANCE CONTRACTS. (a)

An insurer shall account for reinsurance contracts and shall record
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the contracts in the insurer ’s financial statements in a manner

that accurately reflects the effect of the contracts on the

insurer’s financial condition.

(b)AAA reinsurance contract may contain a provision allowing

the offset of mutual debts and credits between the ceding insurer

and the assuming insurer, whether arising out of one or more

reinsurance contracts.

(c)AAThe commissioner may adopt reasonable rules relating

to:

(1)AAthe accounting and financial statement

requirements of this section and the treatment of reinsurance

contracts between insurers, including minimum risk transfer

standards, asset debits or credits, reinsurance debits or credits,

and reserve debits or credits relating to the transfer of all or any

part of an insurer’s risks or liabilities by reinsurance contracts;

and

(2)AAany contingencies arising from reinsurance

contracts. (V.T.I.C. Art.A5.75-1, Sec. (n).)

Sec.A493.055.AALIMITATION ON RIGHTS AGAINST REINSURER.AAA

person does not have a right against a reinsurer that is not

specifically stated in:

(1)AAthe reinsurance contract; or

(2)AAa specific agreement between the reinsurer and the

person. (V.T.I.C. Art.A5.75-1, Sec. (g).)

[Sections 493.056-493.100 reserved for expansion]

SUBCHAPTER C. CREDIT FOR REINSURANCE

Sec.A493.101.AAEXCLUSIVE PROCEDURE FOR TAKING CREDIT FOR
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REINSURANCE.AAA ceding insurer may take a credit for reinsurance,

as an asset or as a deduction from liability, only as provided by

this chapter. (V.T.I.C. Art. 5.75-1, Sec. (a) (part).)

Sec.A493.102.AACREDIT FOR REINSURANCE GENERALLY. (a) A

ceding insurer may be allowed credit for reinsurance ceded, as an

asset or as a deduction from liability, only if the reinsurance is

ceded to an assuming insurer that:

(1)AAis authorized to engage in the business of

insurance or reinsurance in this state;

(2)AAis accredited as a reinsurer in this state, as

provided by Section 493.103; or

(3)AAsubject to Subchapter D, maintains, in a qualified

United States financial institution that has been granted the

authority to operate with fiduciary powers,Aa trust fund to pay

valid claims of:

(A)AAthe assuming insurer’s United States

policyholders and ceding insurers; and

(B)AAthe policyholders’ and ceding insurers’

assigns and successors in interest.

(b)AANotwithstanding Subsection (a), a ceding insurer may be

allowed credit for reinsurance ceded to an assuming insurer that

does not meet the requirements of that subsection, but only with

respect to the insurance of risks located in a jurisdiction in which

the reinsurance is required by the jurisdiction ’s law, including

regulations, to be ceded to an assuming insurer that does not meet

the requirements of that subsection. (V.T.I.C. Art. 5.75-1, Secs.

(b) (part), (e)(2) (part).)
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Sec.A493.103.AAACCREDITED REINSURER.AAFor purposes of

Section 493.102(a)(2), an insurer is accredited as a reinsurer in

this state if the insurer:

(1)AAsubmits to this state’s jurisdiction;

(2)AAsubmits to this state’s authority to examine the

insurer’s books and records;

(3)AAis domiciled and authorized to engage in the

business of insurance or reinsurance in at least one state or, if

the insurer is a United States branch of an alien assuming insurer,

is entered through and authorized to engage in the business of

insurance or reinsurance in at least one state;

(4)AAannually files with the department a copy of the

annual statement the insurer files with the insurance department of

the insurer’s state of domicile; and

(5)AAmaintains a surplus as regards policyholders in an

amount of at least $20 million. (V.T.I.C. Art. 5.75-1, Sec. (b)

(part).)

Sec.A493.104.AACREDIT FOR FUNDS SECURING REINSURANCE

OBLIGATIONS. (a) Subject to Subsection (b), any asset or deduction

from liability for reinsurance ceded to an assuming insurer that

does not meet the requirements of Section 493.102 shall be allowed

in an amount that does not exceed the liabilities carried by the

ceding insurer and in the amount of funds held by or on behalf of the

ceding insurer under a reinsurance contract with the assuming

insurer, including funds held in trust for the ceding insurer, as

security for the payment of obligations under the contract.

(b)AAThe funds held as security:
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(1)AAmust be held in the United States subject to

withdrawal solely by and under the exclusive control of the ceding

insurer or, in the case of a trust, held in a qualified United

States financial institution that has been granted the authority to

operate with fiduciary powers; and

(2)AAmay be in the form of:

(A)AAcash;

(B)AAsecurities that:

(i)AAare readily marketable over a national

exchange;

(ii)AAhave a maturity date of not later than

one year;

(iii)AAare listed by the Securities

Valuation Office of the National Association of Insurance

Commissioners; and

(iv)AAqualify as admitted assets;

(C)AAsubject to Section 493.105, a clean,

irrevocable, unconditional letter of credit, issued or confirmed by

a qualified United States financial institution that has been

determined by the commissioner or the Securities Valuation Office

of the National Association of Insurance Commissioners to meet the

standards of financial condition and standing that are considered

necessary and appropriate to regulate the quality of financial

institutions whose letters of credit will be acceptable to the

commissioner; or

(D)AAanother form of security acceptable to the

commissioner. (V.T.I.C. Art. 5.75-1, Secs. (d) (part), (e)(1)
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(part).)

Sec.A493.105.AAACCEPTABILITY OF CERTAIN LETTERS OF

CREDIT.AAA letter of credit issued or confirmed by an institution

that meets the standards prescribed by Section 493.104(b)(2)(C) as

of the date the letter is issued or confirmed, but later fails to

meet those standards, continues to be acceptable as security under

Section 493.104 until the earliest of:

(1)AAthe letter’s expiration;

(2)AAthe letter’s extension, renewal, modification, or

amendment after the date the institution fails to meet those

standards; or

(3)AAthe expiration of the three-month period after the

date the institution fails to meet those standards. (V.T.I.C. Art.

5.75-1, Sec. (d) (part).)

Sec.A493.106.AACREDIT FOR REINSURANCE: DIRECT PAYMENT ON

LIABILITY REQUIRED. (a) A ceding insurer may not be given credit

for reinsurance ceded, as an asset or as a deduction from liability,

in an accounting or financial statement unless the reinsurance is

payable by the assuming insurer:

(1)AAon the liability of the ceding insurer under the

contracts reinsured, without diminution because of the ceding

insurer’s insolvency; and

(2)AAdirectly to the ceding insurer or to the ceding

insurer’s domiciliary liquidator or receiver.

(b)AASubsection (a)(2) does not apply if:

(1)AAthe reinsurance contract specifically provides

that, if the ceding insurer is insolvent, the reinsurance is
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payable to a payee other than one described by Subsection (a)(2); or

(2)AAthe assuming insurer, with the direct insured’s

consent, has assumed the ceding insurer’s policy obligations to the

payee as the assuming insurer’s direct obligations to the payee

under the policy as a substitute for the ceding insurer’s

obligations. (V.T.I.C. Art. 5.75-1, Sec. (i).)

Sec.A493.107.AAREQUEST FOR INFORMATION FROM ASSUMING

INSURER.AA(a)AAThe commissioner may request that an assuming

insurer not meeting the requirements of Section 493.102 file:

(1)AAfinancial statements certified and audited by an

independent certified public accountant;

(2)AAa certified copy of the certificate or letter of

authority from the domiciliary jurisdiction; and

(3)AAinformation on the principals and management of

the assuming insurer.

(b)AAIf an assuming insurer does not comply with a request

under this section, the commissioner may issue a directive

prohibiting all authorized insurers from taking credit for business

ceded to the assuming insurer after the effective date of the

directive.

(c)AAAn unauthorized insurer that is included in the most

recent quarterly listing published by the International Insurers

Department of the National Association of Insurance Commissioners

is considered to have complied with a request under this section.

(V.T.I.C. Art.A5.75-1, Sec. (o).)

[Sections 493.108-493.150 reserved for expansion]
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SUBCHAPTER D. REQUIREMENTS FOR TRUST CREDIT ALLOWANCE

Sec.A493.151.AAAPPLICABILITY OF SUBCHAPTER.AAThis

subchapter applies to a trust that is used to qualify for a

reinsurance credit under Section 493.102(a)(3) and to the assuming

insurer that maintains the trust fund. (New.)

Sec.A493.152.AACOMPOSITION OF TRUST.AA(a)AAIf the assuming

insurer is a single insurer, the trust must:

(1)AAconsist of a trusteed account representing the

assuming insurer’s liabilities attributable to business written in

the United States; and

(2)AAinclude a trusteed surplus of at least $20

million.

(b)AAIf the assuming insurer is a group of insurers that

includes an unincorporated individual insurer:

(1)AAthe trust must:

(A)AAconsist of a trusteed account representing

the group’s liabilities attributable to business written in the

United States; and

(B)AAinclude a trusteed surplus of at least $100

million; and

(2)AAthe group shall make available to the department

an annual certification by the group ’s domiciliary regulator and

its independent public accountants of each underwriter ’s solvency.

(c)AAIf the assuming insurer is a group of incorporated

insurers under common administration that has continuously engaged

in the business of insurance for at least three years, is under the

supervision of the Department of Trade and Industry of the United
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Kingdom, and has an aggregate policyholders ’ surplus of $10

billion:

(1)AAthe trust must:

(A)AAconsist of a trusteed account representing

the group’s several liabilities attributable to business written in

the United States under reinsurance contracts issued in the name of

the group; and

(B)AAinclude a trusteed surplus of not less than

$100 million held jointly for the benefit of United States insurers

that have ceded business to any member of the group; and

(2)AAeach member of the group shall make available to

the department an annual certification by the member ’s domiciliary

regulator and its independent public accountants of each member ’s

solvency. (V.T.I.C. Art. 5.75-1, Sec. (b) (part).)

Sec.A493.153.AAFORM OF TRUST.AAThe trust must be established

in a form approved by the commissioner. (V.T.I.C. Art. 5.75-1, Sec.

(b) (part).)

Sec.A493.154.AATERMS OF TRUST.AA(a)AAThe trust instrument

must provide that contested claims are valid and enforceable on the

final order of any court in the United States.

(b)AAThe trust must vest legal title to the trust ’s assets in

the trustees of the trust for:

(1)AAthe trust’s United States policyholders and ceding

insurers; and

(2)AAthe policyholders’ and ceding insurers ’ assigns

and successors in interest.

(c)AAThe trust must remain in effect as long as the assuming
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insurer has outstanding obligations under a reinsurance contract

subject to the trust. (V.T.I.C. Art. 5.75-1, Sec. (b) (part).)

Sec.A493.155.AAREPORTS AND CERTIFICATION.AA(a)AANot later

than February 28 of each year, the trustees of the trust shall:

(1)AAreport to the department in writing, showing the

balance of the trust and listing the trust ’s investments at the end

of the preceding year; and

(2)AAcertify the date of termination of the trust, if

termination is planned, or certify that the trust will not expire

before December 31 of the year of the report.

(b)AATo enable the commissioner to determine the sufficiency

of the trust fund under Section 493.102(a)(3), the assuming insurer

shall report to the department not later than March 1 of each year

information substantially the same as the information required to

be reported by an authorized insurer on the National Association of

Insurance Commissioners’ Annual Statement form. (V.T.I.C.

Art.A5.75-1, Sec. (b) (part).)

Sec.A493.156.AACERTAIN TRUSTEED ASSUMING INSURERS:

REQUIREMENTS FOR REINSURANCE CONTRACT. (a) A ceding insurer may

not be allowed credit under Section 493.102(a)(3) for reinsurance

ceded to an assuming insurer that is not authorized or accredited to

engage in the business of insurance or reinsurance in this state

unless the assuming insurer agrees in the reinsurance contract:

(1)AAthat, if the assuming insurer fails to perform the

assuming insurer’s obligations under the reinsurance contract, the

assuming insurer, at the request of the ceding insurer, will:

(A)AAsubmit to the jurisdiction of a court in any
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state of the United States;

(B)AAcomply with all requirements necessary to

give the court jurisdiction; and

(C)AAabide by the final decision of that court or,

if the court’s decision is appealed, of the appellate court; and

(2)AAto designate the commissioner or an attorney as an

agent for service of process in any action, suit, or proceeding

instituted by or on behalf of the ceding insurer.

(b)AAThis section is not intended to conflict with or

override a provision in a reinsurance contract that requires the

parties to arbitrate the parties’ disputes. (V.T.I.C. Art.A5.75-1,

Sec. (c).)

Sec.A493.157.AAEXAMINATION OF TRUST AND ASSUMING

INSURER.AAThe trust and the assuming insurer are subject to

examination as determined by the commissioner. (V.T.I.C.

Art.A5.75-1, Sec. (b) (part).)

CHAPTER 494. REINSURANCE OF AIRCRAFT AND SPACE EQUIPMENT RISKS

Sec.A494.001.AADEFINITIONS

Sec.A494.002.AAAUTHORITY TO REINSURE

Sec.A494.003.AAREQUIREMENT FOR CEDING INSURER

CHAPTER 494. REINSURANCE OF AIRCRAFT AND SPACE EQUIPMENT RISKS

Sec.A494.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Aircraft" means an object that is capable of:

(A)AAmoving through the atmosphere, regardless of

whether the object is powered or tethered; and

(B)AAlifting the weight of the object and an

additional payload.
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(2)AA"Space equipment" means a spacecraft, satellite,

rocket, or other manmade object that may be:

(A)AAlaunched from earth into orbit around a

celestial body or for space travel; or

(B)AAplaced into orbit around a celestial body.

(V.T.I.C. Art.A5.75-3, Sec. (a).)

Sec.A494.002.AAAUTHORITY TO REINSURE.AA(a)AAA domestic

insurance company as defined by Section 841.001, alone or together

with another insurer, may reinsure any liability, property,

casualty, collision, personal injury, death, or other risk relating

to, arising from, or incident to the manufacture, ownership,

custody, or operation of an aircraft or any space equipment,

subject to any just and reasonable limitation imposed by the

commissioner.

(b)AAA limitation imposed by the commissioner must be

consistent with the purposes of this chapter. (V.T.I.C.

Art.A5.75-3, Sec. (b).)

Sec.A494.003.AAREQUIREMENT FOR CEDING INSURER.AATo enter

into a reinsurance agreement under this chapter, the ceding insurer

must be authorized to engage in business in this state. (V.T.I.C.

Art.A5.75-3, Sec. (c).)

SECTIONA2.AATITLE 10, INSURANCE CODE. The Insurance Code is

amended by adding Title 10 to read as follows:

TITLE 10. PROPERTY AND CASUALTY INSURANCE

SUBTITLE A. GENERAL PROVISIONS

CHAPTERA1801.AAPROPERTY AND CASUALTY INSURANCE LEGISLATIVE

AAAAAAAAAAAAAAAAAOVERSIGHT COMMITTEE
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CHAPTERA1802.AAPROPERTY AND CASUALTY INSURANCE INITIATIVES

AAAAAAAAAAAAAAAAATASK FORCE

CHAPTERA1803.AAREPORTS OF INSURANCE COVERAGE FOR STATE AGENCIES

CHAPTERA1804.AARATES AND FORMS FOR NATIONAL DEFENSE PROJECTS

CHAPTERA1805.AAJOINT UNDERWRITING AND ADVISORY ORGANIZATIONS

CHAPTERA1806.AAPROHIBITED PRACTICES AND REBATES

AAAAAAAAAAAAAAAAARELATED TO POLICIES

CHAPTERA1807.AAAPPLICABILITY TO MARINE INSURANCE

[Chapters 1808-1900 reserved for expansion]

SUBTITLE B. LIABILITY INSURANCE FOR PHYSICIANS AND

HEALTH CARE PROVIDERS

CHAPTERA1901.AAPROFESSIONAL LIABILITY INSURANCE FOR PHYSICIANS

AAAAAAAAAAAAAAAAAAND HEALTH CARE PROVIDERS

CHAPTERA1902.AACERTAIN LIABILITY COVERAGE FOR PHYSICIANS AND

AAAAAAAAAAAAAAAAAHEALTH CARE PROVIDERS

CHAPTERA1903.AALOSS CONTROL INFORMATION AND SERVICES

[Chapters 1904-1950 reserved for expansion]

SUBTITLE C. AUTOMOBILE INSURANCE

CHAPTERA1951.AAGENERAL PROVISIONS: AUTOMOBILE INSURANCE

CHAPTERA1952.AAPOLICY PROVISIONS AND FORMS FOR

AAAAAAAAAAAAAAAAAAUTOMOBILE INSURANCE

[Chapters 1953-2000 reserved for expansion]

SUBTITLE D. FIRE INSURANCE AND ALLIED LINES,

INCLUDING RESIDENTIAL PROPERTY INSURANCE

CHAPTERA2001.AAGENERAL PROVISIONS: FIRE INSURANCE

AAAAAAAAAAAAAAAAAAND ALLIED LINES, INCLUDING RESIDENTIAL

AAAAAAAAAAAAAAAAAPROPERTY INSURANCE
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CHAPTERA2002.AAPOLICY PROVISIONS AND FORMS FOR FIRE INSURANCE

AAAAAAAAAAAAAAAAAAND ALLIED LINES, INCLUDING RESIDENTIAL

AAAAAAAAAAAAAAAAAPROPERTY INSURANCE

CHAPTERA2003.AAPROCEDURES FOR EVALUATING FIRE LOSS RISK

CHAPTERA2004.AARESIDENTIAL PROPERTY INSURANCE IN

AAAAAAAAAAAAAAAAAUNDERSERVED AREAS

CHAPTERA2005.AAHOME WARRANTY AND HOME PROTECTION INSURANCE

CHAPTERA2006.AAPREMIUM RATE DISCOUNTS

CHAPTERA2007.AAASSESSMENT FOR RURAL FIRE PROTECTION

[Chapters 2008-2050 reserved for expansion]

SUBTITLE E. WORKERS’ COMPENSATION INSURANCE

CHAPTERA2051.AAGENERAL PROVISIONS: WORKERS’

AAAAAAAAAAAAAAAAACOMPENSATION INSURANCE

CHAPTERA2052.AAPOLICY PROVISIONS AND FORMS FOR WORKERS ’

AAAAAAAAAAAAAAAAACOMPENSATION INSURANCE

CHAPTERA2053.AARATES FOR WORKERS’ COMPENSATION INSURANCE

CHAPTERA2054.AATEXAS MUTUAL INSURANCE COMPANY

[Chapters 2055-2100 reserved for expansion]

SUBTITLE F. OTHER COVERAGE

CHAPTERA2101.AACOVERAGE FOR AIRCRAFT

[Chapters 2102-2150 reserved for expansion]

SUBTITLE G. POOLS, GROUPS, PLANS, AND SELF-INSURANCE

CHAPTERA2151.AATEXAS AUTOMOBILE INSURANCE PLAN ASSOCIATION

CHAPTERA2152.AAGROUP INSURANCE IN UNDERSERVED AREAS

CHAPTERA2153.AAGROUP MARKETING OF AUTOMOBILE INSURANCE FOR PERSONS

AAAAAAAAAAAAAAAAAOVER 55 YEARS OF AGE

CHAPTERA2154.AAVOLUNTEER FIRE DEPARTMENT MOTOR
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AAAAAAAAAAAAAAAAAVEHICLE SELF-INSURANCE

AAAAAAAAAAAAAAAAAPROGRAM

[Chapters 2155-2170 reserved for expansion]

CHAPTERA2171.AACOMMERCIAL GROUP PROPERTY INSURANCE

[Chapters 2172-2200 reserved for expansion]

CHAPTERA2201.AARISK RETENTION GROUPS AND PURCHASING GROUPS

CHAPTERA2202.AAJOINT UNDERWRITING

CHAPTERA2203.AAMEDICAL LIABILITY INSURANCE JOINT UNDERWRITING

AAAAAAAAAAAAAAAAAASSOCIATION

CHAPTERA2204.AATEXAS INSURANCE EXCHANGE

CHAPTERA2205.AATEXAS CHILD-CARE FACILITY LIABILITY POOL

CHAPTERA2206.AARISK MANAGEMENT POOLS FOR CERTAIN

AAAAAAAAAAAAAAAAAEDUCATIONAL ENTITIES

CHAPTERA2207.AAEXCESS LIABILITY POOLS FOR COUNTIES AND

AAAAAAAAAAAAAAAAACERTAIN EDUCATIONAL ENTITIES

CHAPTERA2208.AATEXAS PUBLIC ENTITY EXCESS INSURANCE POOL

CHAPTERA2209.AATEXAS NONPROFIT ORGANIZATIONS LIABILITY POOL

CHAPTERA2210.AATEXAS WINDSTORM INSURANCE ASSOCIATION

CHAPTERA2211.AAFAIR PLAN

CHAPTERA2212.AASELF-INSURANCE TRUSTS FOR HEALTH CARE

AAAAAAAAAAAAAAAAALIABILITY CLAIMS

CHAPTERA2213.AASELF-INSURANCE TRUSTS FOR BANKS AND SAVINGS

AAAAAAAAAAAAAAAAAAND LOAN ASSOCIATIONS

[Chapters 2214-2250 reserved for expansion]

SUBTITLE H. RATEMAKING IN GENERAL

CHAPTERA2251.AARATES

CHAPTERA2252.AARATE ADMINISTRATION
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CHAPTERA2253.AARATING TERRITORIES

CHAPTERA2254.AAPREMIUM REFUND FOR CERTAIN PERSONAL LINES

[Chapters 2255-2300 reserved for expansion]

SUBTITLE I. POLICY FORMS IN GENERAL

CHAPTERA2301.AAPOLICY FORMS

TITLE 10. PROPERTY AND CASUALTY INSURANCE

SUBTITLE A. GENERAL PROVISIONS

CHAPTER 1801. PROPERTY AND CASUALTY INSURANCE LEGISLATIVE

OVERSIGHT COMMITTEE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1801.001.AADEFINITION

Sec.A1801.002.AASUNSET PROVISION

[Sections 1801.003-1801.050 reserved for expansion]

SUBCHAPTER B. LEGISLATIVE OVERSIGHT COMMITTEE

Sec.A1801.051.AACOMPOSITION OF COMMITTEE

Sec.A1801.052.AAMEETINGS

Sec.A1801.053.AAPOWERS AND DUTIES OF COMMITTEE

Sec.A1801.054.AAREPORT

CHAPTER 1801. PROPERTY AND CASUALTY INSURANCE LEGISLATIVE

OVERSIGHT COMMITTEE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1801.001.AADEFINITION.AAIn this chapter, "committee"

means the property and casualty insurance legislative oversight

committee. (V.T.I.C. Art. 21.49-20, Sec. (a).)

Sec.A1801.002.AASUNSET PROVISION.AAThe committee is subject

to Chapter 325, Government Code (Texas Sunset Act). Unless

continued in existence as provided by that chapter, the committee
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is abolished September 1, 2007. (V.T.I.C. Art.A21.49-20, Sec.

(d).)

[Sections 1801.003-1801.050 reserved for expansion]

SUBCHAPTER B. LEGISLATIVE OVERSIGHT COMMITTEE

Sec.A1801.051.AACOMPOSITION OF COMMITTEE.AA(a)AAThe

property and casualty insurance legislative oversight committee is

composed of seven members as follows:

(1)AAthe chair of the Senate Business and Commerce

Committee and the chair of the House Committee on Insurance, who

shall serve as joint presiding officers of the committee;

(2)AAtwo members of the senate appointed by the

lieutenant governor;

(3)AAtwo members of the house of representatives

appointed by the speaker of the house of representatives; and

(4)AAthe public insurance counsel.

(b)AAAn appointed member of the committee serves at the

pleasure of the appointing official.

(c)AAIn making appointments to the committee, the appointing

officials shall attempt to appoint persons who represent the gender

composition, minority populations, and geographic regions of this

state. (V.T.I.C. Art. 21.49-20, Secs. (b), (c).)

Sec.A1801.052.AAMEETINGS.AAThe committee shall meet with the

commissioner at least annually. (V.T.I.C. Art. 21.49-20, Sec. (e)

(part).)

Sec.A1801.053.AAPOWERS AND DUTIES OF COMMITTEE.AA(a)AAThe

committee shall:

(1)AAreceive information about rules proposed by the
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department relating to property and casualty insurance and may

submit comments to the commissioner on the proposed rules;

(2)AAmonitor the progress of property and casualty

insurance regulation reform, including:

(A)AAthe fairness of rates, underwriting

guidelines, and rating manuals;

(B)AAthe availability of coverage; and

(C)AAthe effect of rate rollbacks, credit scoring,

and regulation of homeowners and automobile insurance markets;

(3)AAreview recommendations for legislation proposed

by the department; and

(4)AAreview the necessity of having the department

periodically examine the market conduct of an insurer or group of

insurers, including the insurer’s or group’s:

(A)AAbusiness practices;

(B)AAperformance; and

(C)AAoperations.

(b)AAThe committee may request reports and other information

from the department as necessary to implement this chapter.

(V.T.I.C. Art. 21.49-20, Secs. (e) (part), (f).)

Sec.A1801.054.AAREPORT.AA(a)AANot later than November 15 of

each even-numbered year, the committee shall report on the

committee’s activities under Sections 1801.052 and 1801.053(a) to:

(1)AAthe governor;

(2)AAthe lieutenant governor; and

(3)AAthe speaker of the house of representatives.

(b)AAThe report must include:
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(1)AAan analysis of any problems caused by property and

casualty insurance regulation reform; and

(2)AArecommendations of any legislative action

necessary to address those problems and to foster stability,

availability, and competition within the property and casualty

insurance industry. (V.T.I.C. Art. 21.49-20, Sec. (g).)

CHAPTER 1802. PROPERTY AND CASUALTY INSURANCE INITIATIVES TASK

FORCE

Sec.A1802.001.AAPROPERTY AND CASUALTY INSURANCE

AAAAAAAAAAAAAAAAAAINITIATIVES TASK FORCE

CHAPTER 1802. PROPERTY AND CASUALTY INSURANCE INITIATIVES TASK

FORCE

Sec.A1802.001.AAPROPERTY AND CASUALTY INSURANCE INITIATIVES

TASK FORCE.AA(a)AAThe commissioner may establish a task force to

study the utility and feasibility of instituting various property

and casualty insurance initiatives in this state.

(b)AAThe initiatives studied may include:

(1)AApossible coordination with:

(A)AAthe Texas Economic Development Bank to make

certain property and casualty insurance an enterprise zone program

under Chapter 2303, Government Code; and

(B)AANeighborhood Housing Service (NHS) programs

to establish voluntary NHS-Insurance Industry Partnerships;

(2)AApossible insurance agent programs to increase

minority agency access to standard insurance companies, including

minority intern programs with insurance companies;

(3)AApossible tax incentives for insurance written in
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underserved areas; and

(4)AAa consumer education program designed to increase

the ability of consumers to differentiate among different products

and providers in the property and casualty insurance market.

(V.T.I.C. Art. 21.49B.)

CHAPTER 1803. REPORTS OF INSURANCE COVERAGE FOR STATE AGENCIES

Sec.A1803.001.AADEFINITIONS

Sec.A1803.002.AAREPORTING REQUIREMENTS

Sec.A1803.003.AAFAILURE TO REPORT

Sec.A1803.004.AARULES

CHAPTER 1803. REPORTS OF INSURANCE COVERAGE FOR STATE AGENCIES

Sec.A1803.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Insurer" means an insurance company or other

entity that is authorized by the department to engage in the

business of insurance in this state, including:

(A)AAa reciprocal or interinsurance exchange;

(B)AAa mutual insurance company;

(C)AAa county mutual insurance company; and

(D)AAa Lloyd’s plan.

(2)AA"State agency" has the meaning assigned by Section

412.001, Labor Code. (V.T.I.C. Art. 21.49-15A, Secs. 1(1), (3).)

Sec.A1803.002.AAREPORTING REQUIREMENTS.AA(a)AAEach insurer

that enters into an insurance policy or other contract or agreement

with a state agency for the purchase by the state agency of

property, casualty, or liability insurance coverage, including a

policy, contract, or agreement subject to competitive bidding

requirements, shall report to the State Office of Risk Management
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the intended sale of the insurance coverage.

(b)AAThe insurer shall report the intended sale of the

insurance coverage not later than the 30th day before the date the

sale is scheduled to occur in the manner prescribed by the State

Office of Risk Management.

(c)AAThe State Office of Risk Management may require an

insurer to submit copies of insurance forms, policies, and other

relevant information. (V.T.I.C. Art. 21.49-15A, Secs. 2(a), (b),

(c).)

Sec.A1803.003.AAFAILURE TO REPORT.AAAn insurer that fails to

comply with the reporting requirements of this chapter is subject

to sanctions under Chapter 82. (V.T.I.C. Art. 21.49-15A, Sec.

2(e).)

Sec.A1803.004.AARULES.AAThe State Office of Risk Management

shall adopt rules as necessary to implement this chapter. The

office shall consult with the commissioner in adopting rules.

(V.T.I.C. Art. 21.49-15A, Sec. 2(d).)

CHAPTER 1804. RATES AND FORMS FOR NATIONAL DEFENSE PROJECTS

Sec.A1804.001.AAAPPLICABILITY OF CHAPTER

Sec.A1804.002.AASPECIAL RATES AND RATING PLANS FOR

AAAAAAAAAAAAAAAAAACASUALTY INSURANCE

Sec.A1804.003.AASPECIAL RATES AND FORMS FOR MATERIAL

AAAAAAAAAAAAAAAAAADAMAGE INSURANCE

CHAPTER 1804. RATES AND FORMS FOR NATIONAL DEFENSE PROJECTS

Sec.A1804.001.AAAPPLICABILITY OF CHAPTER.AAThis chapter

applies only to insurance in relation to a national defense project

in this state. (V.T.I.C. Arts. 5.69 (part), 5.70 (part), 5.71
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(part).)

Sec.A1804.002.AASPECIAL RATES AND RATING PLANS FOR CASUALTY

INSURANCE.AA(a)AAThe commissioner may promulgate special rates and

special rating plans for workers’ compensation insurance,

automobile insurance, and other lines of casualty insurance, to

apply only to the construction or operation of a national defense

project.

(b)AAThe commissioner may promulgate the special rates and

special rating plans separately for each class of insurance or in

combination for all classes of insurance.

(c)AAThe commissioner may adopt rules as may be necessary,

proper, or advisable to place in effect special rates and special

rating plans promulgated under this section. (V.T.I.C. Art. 5.69

(part).)

Sec.A1804.003.AASPECIAL RATES AND FORMS FOR MATERIAL DAMAGE

INSURANCE.AA(a) The commissioner may promulgate special rates and

forms for fire insurance, windstorm insurance, and other kinds of

material damage insurance required or used on a national defense

project.

(b)AAThe commissioner may adopt rules incidental to the

business described by Subsection (a) and necessary to place in

effect special rates and forms promulgated under this section.

(V.T.I.C. Art. 5.70 (part).)

CHAPTER 1805. JOINT UNDERWRITING AND ADVISORY ORGANIZATIONS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1805.001.AAAPPLICABILITY OF CHAPTER

[Sections 1805.002-1805.050 reserved for expansion]
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SUBCHAPTER B. ADVISORY ORGANIZATIONS

Sec.A1805.051.AALICENSE APPLICATION

Sec.A1805.052.AAISSUANCE OF LICENSE; TERM

Sec.A1805.053.AAINFORMATION REPORTED BY ADVISORY

AAAAAAAAAAAAAAAAAAORGANIZATION

Sec.A1805.054.AAINSURER’S AUTHORITY TO SUBSCRIBE TO

AAAAAAAAAAAAAAAAAAADVISORY ORGANIZATION

Sec.A1805.055.AASUBMISSION, RECEIPT, AND USE OF

AAAAAAAAAAAAAAAAAAINFORMATION BY INSURER

Sec.A1805.056.AAAUDIT

Sec.A1805.057.AARATE FILING REVIEW

Sec.A1805.058.AAPROHIBITED ACTS

Sec.A1805.059.AADISCIPLINARY ACTION

Sec.A1805.060.AASUNSET REVIEW

Sec.A1805.061.AACONFLICT WITH OTHER LAW

[Sections 1805.062-1805.100 reserved for expansion]

SUBCHAPTER C. EXAMINATIONS

Sec.A1805.101.AAEXAMINATION AUTHORIZED

Sec.A1805.102.AAEXAMINATION COSTS

Sec.A1805.103.AAOUT-OF-STATE EXAMINATION

[Sections 1805.104-1805.150 reserved for expansion]

SUBCHAPTER D. CERTAIN PRACTICES IN JOINT UNDERWRITING OR JOINT

REINSURANCE

Sec.A1805.151.AAAUTHORITY OF COMMISSIONER

CHAPTER 1805. JOINT UNDERWRITING AND ADVISORY ORGANIZATIONS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1805.001.AAAPPLICABILITY OF CHAPTER.AAThis chapter

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

484



applies to the kinds of insurance and insurers subject to:

(1)AASection 403.002;

(2)AASection 941.003 with respect to the application of

a law described by Section 941.003(b)(3) or (c);

(3)AASection 942.003 with respect to the application of

a law described by Section 942.003(b)(3) or (c);

(4)AASubchapter A, B, C, or D, Chapter 5;

(5)AASubchapter H, Chapter 544;

(6)AASubchapter A, Chapter 2301;

(7)AAChapter 252, 253, 254, 255, 426, 1806, 1807, 2001,

2002, 2003, 2004, 2005, 2006, 2051, 2052, 2053, 2171, 2251, or 2252;

(8)AASubtitle B or C, Title 10;

(9)AAChapter 406A, Labor Code; or

(10)AAChapter 2154, Occupations Code. (V.T.I.C.

Art.A5.75.)

[Sections 1805.002-1805.050 reserved for expansion]

SUBCHAPTER B. ADVISORY ORGANIZATIONS

Sec.A1805.051.AALICENSE APPLICATION.AA(a)AAA corporation,

unincorporated association, partnership, or individual may file

with the commissioner an application for an advisory organization

license for the kinds of insurance specified in the application.

(b)AAThe applicant must:

(1)AAfile with the commissioner:

(A)AAa copy of the applicant ’s:

(i)AAconstitution and bylaws;

(ii)AAarticle of agreement or association or

certificate of incorporation; and
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(iii)AArules governing the applicant’s

activities as an advisory organization; and

(B)AAa statement of qualifications to act as an

advisory organization; and

(2)AApay a $100 license fee. (V.T.I.C. Art.A5.73, Sec.

4A(b).)

Sec.A1805.052.AAISSUANCE OF LICENSE; TERM.AA(a)AAThe

commissioner shall issue a license to an applicant the commissioner

determines is qualified, without regard to:

(1)AAthe state of domicile or residence of the

applicant; or

(2)AAthe location of the applicant ’s place of business.

(b)AAThe commissioner shall grant or deny a license to an

applicant not later than the 60th day after the date the

commissioner receives the application.

(c)AAA license issued under this subchapter remains in effect

until the commissioner suspends or revokes the license. (V.T.I.C.

Art.A5.73, Secs. 4A(d), (e), (f).)

Sec.A1805.053.AAINFORMATION REPORTED BY ADVISORY

ORGANIZATION.AA(a)AAAn advisory organization may file with the

commissioner prospective loss costs, supplementary rating

information, and policy forms. A filing made by an advisory

organization under this section is subject to the provisions of

this code or other insurance laws of this state governing rate

filings.

(b)AAAn advisory organization at least quarterly shall file

with the commissioner a list of:
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(1)AAeach subscriber company engaging in business in

this state; and

(2)AAthe products or information the subscriber company

purchases.

(c)AAOn request by the commissioner, an advisory

organization shall provide to the department a summary of the

actuarial assumptions, trend factors, economic factors, and other

criteria used in trending data for companies engaging in business

in this state. (V.T.I.C. Art.A5.73, Secs. 4A(a) (part), (g), (h).)

Sec.A1805.054.AAINSURER’S AUTHORITY TO SUBSCRIBE TO ADVISORY

ORGANIZATION. An insurer engaging in business in this state may

subscribe to an advisory organization. (V.T.I.C. Art.A5.73, Sec. 1

(part).)

Sec.A1805.055.AASUBMISSION, RECEIPT, AND USE OF INFORMATION

BY INSURER. (a) Except as provided by Subsection (b), an insurer

may submit to or receive from an advisory organization the

following only if the advisory organization holds a license issued

under this subchapter:

(1)AAstatistical plans;

(2)AAhistorical data;

(3)AAprospective loss costs;

(4)AAsupplementary rating information;

(5)AApolicy forms and endorsements;

(6)AAresearch;

(7)AArates of individual insurers that are effective at

the time the information is submitted or received or that were

previously in effect; and
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(8)AAperformance of inspections.

(b)AAAn insurer may not:

(1)AAaccept from an advisory organization

recommendations for rates; or

(2)AAsubmit to or receive from an advisory organization

recommendations for profit or expenses other than loss adjustment

expenses.

(c)AAAn insurer that subscribes to an advisory organization

may use prospective loss costs, supplementary rating information,

and policy forms filed by the advisory organization under Section

1805.053(a) and may incorporate the information into the insurer ’s

filings.

(d)AANotwithstanding any other law, an insurer that reports

data under this subchapter is not relieved of the responsibility of

reporting that data directly to the department at the department’s

request. (V.T.I.C. Art.A5.73, Secs. 1 (part), 2 (part), 4(c),

4A(a) (part), (c).)

Sec.A1805.056.AAAUDIT.AA(a)AAThe department shall require

an annual audit of an advisory organization that provides

statistics or other information to the department in a proceeding

to set rates.

(b)AAThe audit must:

(1)AAbe conducted at the expense of the advisory

organization under rules adopted by the commissioner; and

(2)AAexamine the advisory organization ’s method of

collecting, analyzing, and reporting data to ensure the accuracy of

data.
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(c)AAThe audit may examine source documents within

individual companies.

(d)AAExcept for individual company information, an audit is

public information. (V.T.I.C. Art.A5.73, Sec. 4(a).)

Sec.A1805.057.AARATE FILING REVIEW.AAThe commissioner may:

(1)AAreview the rate filing of an insurer that relies on

the prospective loss costs provided by an advisory organization;

and

(2)AArequire the insurer to provide the insurer’s

actual data and loss experience in addition to the information

provided by the advisory organization. (V.T.I.C. Art.A5.73, Sec.

4B.)

Sec.A1805.058.AAPROHIBITED ACTS.AA(a) An advisory

organization may not compile or distribute recommendations for:

(1)AArates; or

(2)AAprofit or expenses other than loss adjustment

expenses.

(b)AAAn insurer or advisory organization may not:

(1)AAattempt to monopolize, combine, or conspire with

another person to monopolize an insurance market;

(2)AAengage in a boycott, on a concerted basis, of an

insurance market; or

(3)AAmake an agreement with another insurer, advisory

organization, or person if the agreement has the purpose or effect

of restraining trade unreasonably or substantially lessening

competition in the business of insurance. (V.T.I.C. Art.A5.73,

Secs. 2 (part), 3(a), (b).)
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Sec.A1805.059.AADISCIPLINARY ACTION.AA(a) If, after a

hearing, the commissioner determines that the furnishing of

specified services by an advisory organization involves an act or

practice that is unfair, unreasonable, or otherwise inconsistent

with this chapter or other applicable laws of this state, the

commissioner may issue a written order:

(1)AAspecifying the manner in which the act or practice

is unfair, unreasonable, or inconsistent with the applicable law;

and

(2)AArequiring the advisory organization to

discontinue the act or practice.

(b)AAIn addition to any other remedies available at law, the

commissioner may impose a sanction authorized under Chapter 82.

(V.T.I.C. Art.A5.73, Sec. 3(c).)

Sec.A1805.060.AASUNSET REVIEW.AADuring the period in which

the Sunset Advisory Commission performs its review of the

department under Chapter 325, Government Code, the commission shall

review the authority granted under this subchapter. (V.T.I.C.

Art.A5.73, Sec. 5.)

Sec.A1805.061.AACONFLICT WITH OTHER LAW.AATo the extent this

subchapter conflicts with Section 2053.052(c), 2053.055, 2053.151,

2053.152, or 2053.153, or Subchapter A or C, Chapter 2053, with

respect to the setting of rates for workers ’ compensation

insurance, the referenced provision of Chapter 2053 controls.

(V.T.I.C. Art.A5.73, Sec. 6.)

[Sections 1805.062-1805.100 reserved for expansion]
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SUBCHAPTER C. EXAMINATIONS

Sec.A1805.101.AAEXAMINATION AUTHORIZED.AA(a) As often as

the department determines expedient, the department may examine a

group, association, or other organization referred to in this

chapter, including an advisory organization described by

Subchapter B.

(b)AAAn officer, manager, agent, or employee of the group,

association, or organization may be examined at any time under oath

and shall make available any book, record, account, document, or

agreement governing the method of operation of the group,

association, or organization. (V.T.I.C. Art.A5.73, Sec. 4(b);

Art.A5.74 (part).)

Sec.A1805.102.AAEXAMINATION COSTS.AAThe group, association,

or other organization shall pay the reasonable costs of an

examination under this subchapter on presentation of a detailed

account of the costs. (V.T.I.C. Art.A5.74 (part).)

Sec.A1805.103.AAOUT-OF-STATE EXAMINATION. In lieu of an

examination under this subchapter, the department may accept the

report of an examination made by the insurance supervisory official

of another state in accordance with the laws of that state.

(V.T.I.C. Art.A5.74 (part).)

[Sections 1805.104-1805.150 reserved for expansion]

SUBCHAPTER D. CERTAIN PRACTICES IN JOINT UNDERWRITING OR JOINT

REINSURANCE

Sec.A1805.151.AAAUTHORITY OF COMMISSIONER.AAIf, after a

hearing, the commissioner determines that an activity or practice

of a group, association, or other organization of insurers engaging
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in joint underwriting or joint reinsurance is unfair, unreasonable,

or otherwise inconsistent with this chapter or other applicable

law, the commissioner may issue a written order:

(1)AAspecifying the manner in which the activity or

practice is unfair, unreasonable, or inconsistent with the

applicable law; and

(2)AArequiring the group, association, or organization

to discontinue the activity or practice. (V.T.I.C. Art.A5.72.)

CHAPTER 1806. PROHIBITED PRACTICES AND REBATES RELATED TO POLICIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1806.001.AADEFINITION

[Sections 1806.002-1806.050 reserved for expansion]

SUBCHAPTER B. PROVISIONS APPLICABLE TO AUTOMOBILE INSURANCE

Sec.A1806.051.AAAPPLICABILITY OF SUBCHAPTER

Sec.A1806.052.AACONSTRUCTION OF SUBCHAPTER

Sec.A1806.053.AADISCRIMINATIONS OR DISTINCTIONS

Sec.A1806.054.AAOTHER PROHIBITED INDUCEMENTS

Sec.A1806.055.AAPROFIT SHARING AUTHORIZED; CERTAIN

AAAAAAAAAAAAAAAAAAPROHIBITIONS

Sec.A1806.056.AAPROFIT SHARING BASED ON COMBAT DUTY

AAAAAAAAAAAAAAAAAAAUTHORIZED

Sec.A1806.057.AAPROFIT SHARING WITH MEMBERS OF CERTAIN

AAAAAAAAAAAAAAAAAAASSOCIATIONS AUTHORIZED

Sec.A1806.058.AAPARTICIPATING POLICIES

[Sections 1806.059-1806.100 reserved for expansion]

SUBCHAPTER C. PROVISIONS APPLICABLE TO CASUALTY INSURANCE

AND FIDELITY, GUARANTY, AND SURETY BONDS
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Sec.A1806.101.AADEFINITIONS

Sec.A1806.102.AAAPPLICABILITY OF SUBCHAPTER

Sec.A1806.103.AACONSTRUCTION OF SUBCHAPTER

Sec.A1806.104.AAPROHIBITED ACTS

Sec.A1806.105.AAPROFIT SHARING AUTHORIZED; CERTAIN

AAAAAAAAAAAAAAAAAAPROHIBITIONS

Sec.A1806.106.AAPROFIT SHARING WITH CERTAIN

AAAAAAAAAAAAAAAAAAASSOCIATIONS AUTHORIZED

Sec.A1806.107.AAENFORCEMENT

[Sections 1806.108-1806.150 reserved for expansion]

SUBCHAPTER D. PROVISIONS APPLICABLE TO FIRE INSURANCE

AND ALLIED LINES

Sec.A1806.151.AAAPPLICABILITY OF SUBCHAPTER

Sec.A1806.152.AACONSTRUCTION OF SUBCHAPTER

Sec.A1806.153.AAUNJUST DISCRIMINATION; REBATES

Sec.A1806.154.AAPROFIT SHARING AUTHORIZED

Sec.A1806.155.AAINSURER LIABILITY ON POLICY ISSUED

AAAAAAAAAAAAAAAAAAWITHOUT AUTHORITY

Sec.A1806.156.AAACCEPTANCE OF REBATE OR OTHER

AAAAAAAAAAAAAAAAAAINDUCEMENT; CRIMINAL PENALTY

CHAPTER 1806. PROHIBITED PRACTICES AND REBATES RELATED TO POLICIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1806.001.AADEFINITION. In this chapter, "nonprofit

business association" means a business association that is a

nonprofit corporation exempt from federal income taxation under

Section 501(a), Internal Revenue Code of 1986, and its subsequent

amendments by being described as an exempt organization by Section
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501(c)(6) of that code. (V.T.I.C. Art. 5.08, Sec. (d) (part); Art.

5.20, Sec. (c) (part).)

[Sections 1806.002-1806.050 reserved for expansion]

SUBCHAPTER B. PROVISIONS APPLICABLE TO AUTOMOBILE INSURANCE

Sec.A1806.051.AAAPPLICABILITY OF SUBCHAPTER. This

subchapter applies to an insurer writing automobile insurance in

this state, including an insurance company, corporation,

reciprocal or interinsurance exchange, mutual insurance company,

association, Lloyd’s plan, or other insurer. (V.T.I.C. Art. 5.01,

Sec. (a) (part); Art. 5.08, Sec. (a) (part); Art. 5.09, Sec. (a)

(part).)

Sec.A1806.052.AACONSTRUCTION OF SUBCHAPTER. This subchapter

may not be construed to prohibit the modification of rates by a

rating plan that complies with Chapter 2251 or Article 5.13-2, as

applicable, that is designed to encourage the prevention of

accidents, and to account for all relevant factors inside and

outside this state, including the peculiar hazards and experience

of past and prospective individual risks. (V.T.I.C. Art. 5.09,

Sec. (a) (part).)

Sec.A1806.053.AADISCRIMINATIONS OR DISTINCTIONS. Except as

provided by Section 1806.056, with respect to business written in

this state:

(1)AAan insurer may not discriminate or make a

distinction, or permit discrimination or a distinction to be made,

among insureds having like hazards with respect to premiums charged

for, or dividends or other benefits payable under, an insurance

policy;
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(2)AAan insurer or an insurer’s agent may not make an

insurance contract or an agreement relating to that insurance,

other than as expressed in the policy; and

(3)AAan insurer or an insurer’s agent or other

representative may not directly or indirectly pay, allow, or give,

or offer to pay, allow, or give, as an inducement to the insured, a

rebate payable on the policy or a special favor or advantage in the

dividends or other benefits to accrue, or anything of value, not

specified in the policy. (V.T.I.C. Art. 5.09, Sec. (a) (part).)

Sec.A1806.054.AAOTHER PROHIBITED INDUCEMENTS. Except as

provided by Section 1806.055, 1806.056, or 1806.057, an insurer or

an insurer’s officer, director, agent, or other representative may

not, for the purpose of writing the insurance of an insured, grant

to the insured or contract with the insured for a special favor or

advantage in dividends or other profits, or commissions or

dividends of commissions or profits to accrue on the policy, or

compensation or other valuable consideration not specified in the

policy, or an inducement not specified in the policy. (V.T.I.C.

Art. 5.08, Sec. (a) (part).)

Sec.A1806.055.AAPROFIT SHARING AUTHORIZED; CERTAIN

PROHIBITIONS. (a) Section 1806.054 does not prohibit an insurer

from sharing earned profits with the insurer ’s policyholders under

a profit sharing agreement contained in the policy if:

(1)AAthe insurer shares profits uniformly among those

insured under the policy; and

(2)AAthe insurer distributes earnings equitably among

those insureds under the terms of the policy.
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(b)AAAn insurer may not:

(1)AAdiscriminate in the distribution of profits among

insureds of the same class;

(2)AAdistribute the profit to an insured before the

expiration of the policy; or

(3)AAestablish a class of insureds for the distribution

of profits, except on the commissioner ’s approval.

(c)AAA violation of this section is unjust discrimination and

rebating.

(d)AAThe commissioner may revoke the certificate of

authority of an insurer that violates this section or the license of

an agent who violates this section. (V.T.I.C. Art. 5.08, Sec. (b).)

Sec.A1806.056.AAPROFIT SHARING BASED ON COMBAT DUTY

AUTHORIZED. (a) This subchapter does not prohibit an insurer, on

approval by the commissioner, from distributing to policyholders

who are on active duty in the United States Armed Forces any

estimated profits resulting from service by those policyholders in

a foreign country in a combat theater of operations after January 1,

1990.

(b)AAAn insurer that elects to make distributions under this

section must:

(1)AAfile a written description of the insurer ’s

distribution program with the commissioner for approval; and

(2)AAnotify the commissioner in writing of each

distribution made under the program.

(c)AAIf the commissioner does not act on the insurer ’s

distribution program on or before the fifth business day after the
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date the commissioner receives the insurer’s description of the

program, the distribution program is considered approved.

(d)AAAn insurer may distribute estimated profits among

policyholders under this section based on:

(1)AAthe time served by a policyholder in a combat

theater of operations;

(2)AAthe location of the policyholder ’s military

service;

(3)AAthe duration of the applicable insurance policy;

or

(4)AAany other reasonable basis. (V.T.I.C. Art. 5.08,

Sec. (c); Art. 5.09, Sec. (b).)

Sec.A1806.057.AAPROFIT SHARING WITH MEMBERS OF CERTAIN

ASSOCIATIONS AUTHORIZED. (a) Section 1806.054 does not prohibit

an insurer, on approval by the commissioner, from sharing profits

with policyholders who are part of a group program established by a

nonprofit business association and who participate in the group

program because of membership in the association.

(b)AAAn insurer that elects to make distributions under this

section must:

(1)AAfile a written description of the insurer ’s

distribution program with the commissioner for approval; and

(2)AAnotify the commissioner in writing of each

distribution made under the program.

(c)AAIf the commissioner does not act on the insurer ’s

distribution program on or before the fifth business day after the

date the commissioner receives the insurer’s description of the
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program, the distribution program is considered approved.

(V.T.I.C. Art. 5.08, Sec. (d) (part).)

Sec.A1806.058.AAPARTICIPATING POLICIES. (a) This

subchapter, Subtitle C, and Subchapter A, Chapter 5, may not be

construed to prohibit:

(1)AAa stock company, mutual insurance company,

reciprocal or interinsurance exchange, or Lloyd ’s plan from

operating under this subchapter, Subchapter A, Chapter 5, and

Subtitle C; or

(2)AAa stock company, mutual insurance company,

reciprocal or interinsurance exchange, or Lloyd ’s plan from issuing

participating policies.

(b)AAA distribution of profits or dividends to insureds may

not take effect or be paid until the commissioner approves the

distribution. The commissioner may not approve a distribution of

profits or dividends until the insurer has provided adequate

reserves. The reserves must be computed on the same basis for all

classes of insurers operating under this subchapter, Subtitle C,

and Subchapter A, Chapter 5. (V.T.I.C. Art.A5.07.)

[Sections 1806.059-1806.100 reserved for expansion]

SUBCHAPTER C. PROVISIONS APPLICABLE TO CASUALTY INSURANCE

AND FIDELITY, GUARANTY, AND SURETY BONDS

Sec.A1806.101.AADEFINITIONS. In this subchapter:

(1)AA"Insurance" includes a suretyship.

(2)AA"Policy" includes a bond. (V.T.I.C. Art. 5.20,

Sec. (d).)

Sec.A1806.102.AAAPPLICABILITY OF SUBCHAPTER.AA(a)AAExcept
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as provided by Subsections (b) and (c), this subchapter applies to

an insurer, including a corporation, reciprocal or interinsurance

exchange, mutual insurance company, association, Lloyd ’s plan, or

other organization, writing casualty insurance or writing

fidelity, surety, or guaranty bonds, on risks or operations in this

state.

(b)AAThis subchapter does not apply to:

(1)AAa farm mutual insurance company or association

regulated under Chapter 911; or

(2)AAa county mutual insurance company regulated under

Chapter 912.

(c)AAThis subchapter does not apply to the writing of:

(1)AAautomobile insurance;

(2)AAlife, health, or accident insurance;

(3)AAprofessional liability insurance;

(4)AAreinsurance;

(5)AAaircraft insurance;

(6)AAfraternal benefit insurance;

(7)AAfire insurance;

(8)AAworkers’ compensation insurance;

(9)AAmarine insurance, including noncommercial inland

marine insurance and ocean marine insurance;

(10)AAtitle insurance;

(11)AAexplosion insurance, except insurance against

loss from personal injury or property damage resulting accidentally

from:

(A)AAa steam boiler;
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(B)AAa heater or pressure vessel;

(C)AAan electrical device;

(D)AAan engine; or

(E)AAall machinery and appliances used in

connection with or in the operation of a boiler, heater, vessel,

electrical device, or engine described by Paragraphs (A)-(D); or

(12)AAinsurance coverage for any of the following

conditions or risks:

(A)AAweather or climatic conditions, including

lightning, tornado, windstorm, hail, cyclone, rain, or frost and

freeze;

(B)AAearthquake or volcanic eruption;

(C)AAsmoke or smudge;

(D)AAexcess or deficiency of moisture;

(E)AAflood;

(F)AAthe rising water of an ocean or an ocean ’s

tributary;

(G)AAbombardment, invasion, insurrection, riot,

civil war or commotion, military or usurped power, or any order of a

civil authority made to prevent the spread of a conflagration,

epidemic or catastrophe;

(H)AAvandalism or malicious mischief;

(I)AAstrike or lockout;

(J)AAwater or other fluid or substance resulting

from:

(i)AAthe breakage or leakage of a sprinkler,

pump, or other apparatus erected for extinguishing fire, or a water
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pipe or other conduit or container; or

(ii)AAcasual water entering a building

through a leak or opening in the building or by seepage through

building walls; or

(K)AAaccidental damage to a sprinkler, pump, fire

apparatus, pipe, or other conduit or container described by

Paragraph (J)(i). (V.T.I.C. Art.A5.13, Secs. (a) (part), (b),

(c).)

Sec.A1806.103.AACONSTRUCTION OF SUBCHAPTER. (a) This

subchapter does not limit in any manner the kinds or classes of

insurance that an insurer may write under an appropriate statute or

the insurer’s charter or certificate of authority.

(b)AAThis subchapter may not be construed to prohibit the

modification of rates by a rating plan that complies with Chapter

2251 or Article 5.13-2, as applicable. (V.T.I.C. Art.A5.13, Sec.

(d); Art. 5.20, Sec. (b) (part).)

Sec.A1806.104.AAPROHIBITED ACTS. (a) Except as otherwise

provided by this subchapter, an insurer, an insurer’s employee, or

a broker or agent may not knowingly:

(1)AAissue an insurance policy that is not in

accordance with an applicable filing that is filed and in effect

under Chapter 2251 or 2301 or Article 5.13-2; or

(2)AAcharge, demand, or receive a premium on an

insurance policy that is not in accordance with an applicable

filing that is filed and in effect under Chapter 2251 or 2301 or

Article 5.13-2.

(b)AAExcept as provided in an applicable filing that is filed
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and in effect under Chapter 2251 or 2301 or Article 5.13-2, an

insurer, an insurer’s employee, or a broker or agent may not

directly or indirectly pay, allow, or give, or offer to pay, allow,

or give, as an inducement to insurance, or after insurance has been

written, a rebate, discount, abatement, credit or reduction of the

premium stated in an insurance policy, or a special favor or

advantage in the dividends or other benefits to accrue on the

policy, or any valuable consideration or inducement, not specified

in the policy.

(c)AAAn insured named in an insurance policy or an employee

of an insured may not knowingly receive or accept, directly or

indirectly, a rebate, discount, abatement, credit, or reduction of

the premium stated in an insurance policy, or a special favor or

advantage or valuable consideration or inducement. (V.T.I.C. Art.

5.20, Sec. (a).)

Sec.A1806.105.AAPROFIT SHARING AUTHORIZED; CERTAIN

PROHIBITIONS. (a) This subchapter does not prohibit an insurer

from sharing earned profits with the insurer ’s policyholders in

accordance with a profit sharing agreement contained in the policy,

provided that any profit sharing under the policy with those

insureds must be uniform among the insureds and may consist only of

the equitable distribution of earnings among the insureds in

accordance with the terms of the policy.

(b)AAAn insurer may not:

(1)AAdiscriminate in the distribution of profits among

insureds of the same class;

(2)AAdistribute the profit to an insured before the
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expiration of the policy; or

(3)AAestablish a class of insureds for the distribution

of profits, except on the commissioner ’s approval.

(c)AAA distribution of profits or dividends to an insured may

not take effect or be distributed until:

(1)AAadequate reserves are provided, as computed on the

same basis for all classes of insurers to which this subchapter

applies; and

(2)AAthe commissioner approves the distribution.

(V.T.I.C. Art. 5.20, Sec. (b) (part).)

Sec.A1806.106.AAPROFIT SHARING WITH CERTAIN ASSOCIATIONS

AUTHORIZED. (a) This subchapter does not prohibit an insurer, on

approval by the commissioner, from sharing profits with

policyholders who are part of a group program established by a

nonprofit business association and who participate in the group

program because of membership in the association.

(b)AAAn insurer that elects to make distributions under this

section must:

(1)AAfile a written description of the insurer ’s

distribution program with the commissioner for approval; and

(2)AAnotify the commissioner in writing of each

distribution made under the program.

(c)AAIf the commissioner does not act on the insurer ’s

distribution program on or before the fifth business day after the

date the commissioner receives the insurer’s description of the

program, the distribution program is considered approved.

(V.T.I.C. Art. 5.20, Sec. (c) (part).)
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Sec.A1806.107.AAENFORCEMENT. (a) A violation of this

subchapter is unjust discrimination and rebating.

(b)AAThe commissioner may revoke the certificate of

authority of an insurer that violates this subchapter or the

license of an agent who violates this subchapter. (V.T.I.C. Art.

5.20, Sec. (b) (part).)

[Sections 1806.108-1806.150 reserved for expansion]

SUBCHAPTER D. PROVISIONS APPLICABLE TO FIRE INSURANCE

AND ALLIED LINES

Sec.A1806.151.AAAPPLICABILITY OF SUBCHAPTER. (a) Each

insurance policy or contract insuring property in this state

against loss by fire, including a policy or contract or portion of a

policy or contract that insures the shore end of a marine risk

against loss by fire, must be issued in accordance with:

(1)AAthis subchapter;

(2)AASection 403.002;

(3)AASubchapter C, Chapter 5;

(4)AASubchapter H, Chapter 544; and

(5)AAChapters 252, 2001, 2002, 2003, 2004, 2005, 2006,

and 2171.

(b)AAAn insurer issuing an insurance policy or contract

described by Subsection (a), including a fire insurance company,

marine insurance company, fire and marine insurance company, and

fire and tornado insurance company, is governed by the laws

described by Subsection (a).

(c)AAThis section applies to an insurer or to an insurance

policy or contract regardless of:
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(1)AAthe kind and character of property insured;

(2)AAwhether the property is:

(A)AAfixed or movable;

(B)AAstationary or in transit; or

(C)AAconsigned or billed for shipment inside or

outside the boundaries of this state or to a foreign country;

(3)AAwhether the insurer is organized:

(A)AAunder the laws of this state, another state,

territory, or possession of the United States, or a foreign

country; or

(B)AAby authority of the federal government; or

(4)AAthe kind of insurer or the name of the insurer

issuing the policy or contract. (V.T.I.C. Art. 5.27 (part).)

Sec.A1806.152.AACONSTRUCTION OF SUBCHAPTER. (a) This

subchapter, Subtitle D, and Subchapter C, Chapter 5, may not be

construed to deal with the collection of premiums, but each insurer

may make rules and regulations the insurer considers just between

the insurer and the insurer’s agents and policyholders.

(b)AAA bona fide extension of credit may not be construed as

discrimination or as a violation of this subchapter. (V.T.I.C.

Art. 5.42 (part).)

Sec.A1806.153.AAUNJUST DISCRIMINATION; REBATES. (a) An

insurer or an insurer’s officer, director, agent, or other

representative may not grant or contract for a special favor or

advantage in:

(1)AAdividends or other profits to accrue on an

insurance policy;
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(2)AAcommissions in the dividends or other profits to

accrue on an insurance policy;

(3)AAcommissions or division of commission; or

(4)AAa position, valuable consideration, or inducement

not specified in an insurance policy.

(b)AAAn insurer may not directly or indirectly give, sell, or

purchase or offer to give, sell, or purchase as an inducement to

insurance or in connection with insurance:

(1)AAstocks, bonds, or other securities of an insurer

or other corporation, partnership, or individual;

(2)AAdividends or profits that have accrued or will

accrue on stocks, bonds, or other securities of an insurer or other

corporation, partnership, or individual; or

(3)AAanything of value not specified in the policy.

(c)AAAn insurer or an insurer’s officer, director, agent, or

other representative that violates this section has engaged in

unjust discrimination. (V.T.I.C. Art. 5.41, Sec. (a) (part).)

Sec.A1806.154.AAPROFIT SHARING AUTHORIZED. (a) Section

1806.153 does not prohibit an insurer from sharing profits with the

insurer’s policyholders if:

(1)AAa profit sharing agreement is placed on or in the

face of the policy;

(2)AAthe profit sharing is uniform and does not

discriminate among individuals or among classes; and

(3)AAthe profit is not distributed to an insured before

the expiration of the insurance policy.

(b)AAAn insurer or an insurer’s officer, director, agent, or
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other representative that violates this section has engaged in

unjust discrimination. (V.T.I.C. Art. 5.41, Sec. (a) (part).)

Sec.A1806.155.AAINSURER LIABILITY ON POLICY ISSUED WITHOUT

AUTHORITY. (a) If an insurer or an insurer ’s agent issues an

insurance policy without authority and the policyholder sustains a

loss or damage covered under the policy, the insurer is liable to

the policyholder under the policy in the same manner and to the same

extent as if the insurer had been authorized to issue the policy,

although the policy was issued in violation of this code.

(b)AAThis section may not be construed to give an insurer the

authority to issue an insurance policy or contract other than as

provided by this code. (V.T.I.C. Art. 5.41, Sec. (a) (part).)

Sec.A1806.156.AAACCEPTANCE OF REBATE OR OTHER INDUCEMENT;

CRIMINAL PENALTY. (a) A person commits an offense if the person

knowingly receives or accepts from an insurer, an insurer’s agent,

broker, or other representative, or any other person a rebate of

premium payable on an insurance policy, or a special favor or

advantage in dividends or other financial profits accrued or to

accrue on the policy, or any valuable consideration, position or

inducement not specified in the policy.

(b)AAAn offense under this section is punishable by:

(1)AAa fine of not more than $100;

(2)AAconfinement in jail for not more than 90 days; or

(3)AAboth a fine and confinement under this subsection.

(V.T.I.C. Art. 5.41-1.)

CHAPTER 1807. APPLICABILITY TO MARINE INSURANCE

Sec.A1807.001.AADEFINITIONS
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Sec.A1807.002.AAINAPPLICABILITY OF CERTAIN LAWS TO

AAAAAAAAAAAAAAAAAAMARINE INSURANCE; EXCEPTION

CHAPTER 1807. APPLICABILITY TO MARINE INSURANCE

Sec.A1807.001.AADEFINITIONS. In this chapter:

(1)AA"Insurable property and interests" includes:

(A)AAgoods, freights, and cargoes;

(B)AAmerchandise;

(C)AAeffects;

(D)AAdisbursements;

(E)AAprofits;

(F)AAmoney, bullion, and precious stones;

(G)AAsecurities;

(H)AAchoses in action;

(I)AAevidences of debt;

(J)AAvaluable papers; and

(K)AAbottomry and respondentia interests.

(2)AA"Marine insurance" means:

(A)AAinsurance and reinsurance that covers:

(i)AAloss or damage to:

(a)AAa hull, vessel, or craft of any

kind, an aid to navigation, a dry dock, or a marine railway, whether

complete, under construction, or awaiting construction; or

(b)AAinsurable property and interests

in respect to, appertaining to, or in connection with a risk or

peril of navigation, transit, or transportation:

(1)AAon or under a sea, lake, or

river or other water, in the air, or on land in connection with or
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incident to export, import, or waterborne risks;

(2)AAwhile being assembled,

packed, crated, baled, compressed, or similarly prepared for

shipment;

(3)AAwhile awaiting shipment; or

(4)AAduring any delay, storage,

or transshipment or reshipment incident to the initial shipment;

(ii)AAa marine builder or repairer risk;

(iii)AAa marine protection or indemnity

risk; or

(iv)AAa war risk regarding any insurable

property or interest described by this section; and

(B)AAinsurance defined as marine insurance by

another statute, lawful custom, or rule adopted by the

commissioner. (V.T.I.C. Art. 5.53 (part).)

Sec.A1807.002.AAINAPPLICABILITY OF CERTAIN LAWS TO MARINE

INSURANCE; EXCEPTION. (a) The following provisions do not apply to

marine insurance:

(1)AASections 36.002, 37.051, 403.002, 492.051, and

501.159;

(2)AASubchapter H, Chapter 544;

(3)AAChapters 5, 252, 253, 493, 494, 1804, 1805, 1806,

and 2171; and

(4)AASubtitles B, C, D, E, F, H, and I.

(b)AASubsection (a) does not apply to:

(1)AAa farm mutual insurance company operating under

Chapter 911;
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(2)AAa mutual insurance company engaged in business

under Chapter 12, Title 78, Revised Statutes, before that chapter ’s

repeal by Section 18, Chapter 40, Acts of the 41st Legislature, 1st

Called Session, 1929, as amended by Section 1, Chapter 60, General

Laws, Acts of the 41st Legislature, 2nd Called Session, 1929, that

retains the rights and privileges under the repealed law to the

extent provided by those sections; or

(3)AAa county mutual insurance company operating under

Chapter 912. (V.T.I.C. Arts. 5.53 (part), 5.54 (part).)

[Chapters 1808-1900 reserved for expansion]

SUBTITLE B. LIABILITY INSURANCE FOR PHYSICIANS AND

HEALTH CARE PROVIDERS

CHAPTER 1901. PROFESSIONAL LIABILITY INSURANCE FOR

PHYSICIANS AND HEALTH CARE PROVIDERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1901.001.AADEFINITIONS

Sec.A1901.002.AAAPPLICABILITY OF CHAPTER

Sec.A1901.003.AAAPPLICABILITY OF OTHER LAW

Sec.A1901.004.AAANNUAL REPORTS

Sec.A1901.005.AARULES

[Sections 1901.006-1901.050 reserved for expansion]

SUBCHAPTER B. RATE STANDARDS

Sec.A1901.051.AACONSIDERATIONS IN SETTING RATES

Sec.A1901.052.AAGROUPING OF RISKS

Sec.A1901.053.AAMODIFICATION OF CLASSIFICATION RATES

Sec.A1901.054.AALIMITATIONS ON RATES

Sec.A1901.055.AACLAIM SURCHARGE
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Sec.A1901.056.AAABSOLUTE RATES PROHIBITED

Sec.A1901.057.AACONSIDERATIONS IN APPROVING RATES

[Sections 1901.058-1901.100 reserved for expansion]

SUBCHAPTER C. REVIEW OF RATES

Sec.A1901.101.AARECONSIDERATION OF RATES AND PREMIUMS

Sec.A1901.102.AAAPPEAL

[Sections 1901.103-1901.150 reserved for expansion]

SUBCHAPTER D. BEST PRACTICES FOR NURSING HOMES

Sec.A1901.151.AABEST PRACTICES

Sec.A1901.152.AACONSIDERATION OF BEST PRACTICES IN

AAAAAAAAAAAAAAAAAASETTING RATES

Sec.A1901.153.AASTANDARD OF CARE FOR CIVIL ACTIONS NOT

AAAAAAAAAAAAAAAAAAESTABLISHED

[Sections 1901.154-1901.200 reserved for expansion]

SUBCHAPTER E. POLICY FORMS

Sec.A1901.201.AASTANDARDIZED POLICY FORMS; APPROVAL OF

AAAAAAAAAAAAAAAAAAOTHER FORMS

[Sections 1901.202-1901.250 reserved for expansion]

SUBCHAPTER F. COVERAGE

Sec.A1901.251.AAPREMIUM BASIS

Sec.A1901.252.AACOVERAGE FOR EXEMPLARY DAMAGES

Sec.A1901.253.AANOTICE OF PREMIUM INCREASE,

AAAAAAAAAAAAAAAAAACANCELLATION, OR NONRENEWAL

CHAPTER 1901. PROFESSIONAL LIABILITY INSURANCE FOR

PHYSICIANS AND HEALTH CARE PROVIDERS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1901.001.AADEFINITIONS.AAIn this chapter:
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(1)AA"Health care provider" means:

(A)AAa person, partnership, professional

association, corporation, facility, or institution, or an officer,

employee, or agent of the person or entity acting in the course and

scope of authority, employment, or agency, as applicable, if the

person or entity is licensed or chartered by this state to provide

health care as:

(i)AAa registered nurse;

(ii)AAa hospital;

(iii)AAa dentist;

(iv)AAa podiatrist;

(v)AAa chiropractor;

(vi)AAan optometrist or therapeutic

optometrist;

(vii)AAa pharmacist;

(viii)AAa veterinarian;

(ix)AAa not-for-profit kidney dialysis

center;

(x)AAa blood bank that is a nonprofit

corporation chartered to operate a blood bank and is accredited by

the American Association of Blood Banks;

(xi)AAa for-profit or not-for-profit nursing

home; or

(xii)AAa for-profit or not-for-profit

assisted living facility; or

(B)AAa health care practitioner or facility that

the commissioner, in accordance with Section 2203.103(b),
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determines is eligible for coverage under this chapter.

(2)AA"Hospital" means a public or private institution

licensed under Chapter 241 or 577, Health and Safety Code.

(3)AA"Physician" means a person licensed to practice

medicine in this state. (V.T.I.C. Art.A5.15-1, Sec. 2.)

Sec.A1901.002.AAAPPLICABILITY OF CHAPTER.AAThis chapter

applies to:

(1)AAan insurer authorized to write or engaged in

writing professional liability insurance for a physician or health

care provider; and

(2)AAa rating organization acting on behalf of an

insurer described by Subdivision (1). (V.T.I.C. Art.A5.15-1, Sec.

1.)

Sec.A1901.003.AAAPPLICABILITY OF OTHER LAW.AAChapters 2251

and 2301 and Article 5.13-2 apply to rates and forms for

professional liability insurance for physicians and health care

providers under this chapter. (V.T.I.C. Art.A5.15-1, Sec. 4(a).)

Sec.A1901.004.AAANNUAL REPORTS.AA(a)AAAn insurer that

issues professional liability insurance policies covering

physicians and health care providers shall file annually with the

commissioner a report of:

(1)AAall claims and the amounts of those claims;

(2)AAamounts of claims reserves;

(3)AAinvestment income of the insurer derived from

medical professional liability premiums;

(4)AAinformation relating to amounts of judgments and

settlements paid on claims; and
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(5)AAother information required by the commissioner.

(b)AAThe commissioner may promulgate a form on which the

information under Subsection (a) must be reported. The form must

require that the information be reported in an accurate manner and

be reasonably calculated to:

(1)AAfacilitate interpretation; and

(2)AAprotect the confidentiality of the physician or

health care provider. (V.T.I.C. Art.A5.15-1, Sec. 5.)

Sec.A1901.005.AARULES.AAThe commissioner shall establish by

rule:

(1)AAcriteria that insurers must follow in establishing

reconsideration procedures under Section 1901.101; and

(2)AAstandards and procedures to be followed in the

review of rates and premiums by the commissioner. (V.T.I.C.

Art.A5.15-1, Sec. 4B(c).)

[Sections 1901.006-1901.050 reserved for expansion]

SUBCHAPTER B. RATE STANDARDS

Sec.A1901.051.AACONSIDERATIONS IN SETTING RATES.AA(a)AAIn

setting rates, an insurer shall consider:

(1)AApast and prospective loss and expense experience

for all professional liability insurance for physicians and health

care providers written in this state, subject to Subsection (b);

(2)AAa reasonable margin for underwriting profit and

contingencies;

(3)AAinvestment income; and

(4)AAdividends or savings allowed or returned by the

insurer to the insurer’s policyholders or members.
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(b)AAIf the department finds that the group or risk to be

insured is not of sufficient size to be credible, an insurer must

also consider in setting rates past and prospective loss and

expense experience for all professional liability insurance for

physicians and health care providers written outside this state.

(V.T.I.C. Art.A5.15-1, Sec. 3 (part).)

Sec.A1901.052.AAGROUPING OF RISKS.AAIn setting rates, an

insurer may group risks by classification, rating schedule, or any

other reasonable method. (V.T.I.C. Art.A5.15-1, Sec. 3 (part).)

Sec.A1901.053.AAMODIFICATION OF CLASSIFICATION RATES.AA(a)

An insurer may modify classification rates to produce rates for

individual risks in accordance with rating plans that establish

standards for measuring variations in hazards or expense

provisions.

(b)AAThe standards may measure any difference among risks

that can be demonstrated to have a probable effect on losses or

expenses. (V.T.I.C. Art.A5.15-1, Sec. 3 (part).)

Sec.A1901.054.AALIMITATIONS ON RATES.AA(a)AARates set under

this chapter may not be excessive or inadequate, as described by

this section, or unreasonable or unfairly discriminatory.

(b)AAA rate is not excessive unless:

(1)AAthe rate is unreasonably high for the insurance

coverage provided; and

(2)AAa reasonable degree of competition does not exist

in the area with respect to the classification to which the rate

applies.

(c)AAA rate is not inadequate unless the rate is unreasonably

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

515



low for the insurance coverage provided and:

(1)AAis insufficient to sustain projected losses and

expenses; or

(2)AAthe use of the rate has or, if continued, will have

the effect of destroying competition or creating a monopoly.

(V.T.I.C. Art. 5.15-1, Sec. 3 (part).)

Sec.A1901.055.AACLAIM SURCHARGE.AAA claim surcharge

assessed by an insurer against a physician or health care provider

under a professional liability insurance policy may be based only

on claims actually paid by an insurer as a result of:

(1)AAa settlement; or

(2)AAan adverse judgment or decision of a court.

(V.T.I.C. Art.A5.15-1, Sec. 9.)

Sec.A1901.056.AAABSOLUTE RATES PROHIBITED.AA(a)AAIn this

section, "absolute rates" means rates, rating plans, or rating

classifications that are filed under Chapter 2251 or Article 5.13-2

by an insurer or authorized rating organization and that are

required to be used, to the exclusion of all others, by each insurer

authorized to write policies.

(b)AAA provision of this chapter, Chapter 2251, or Article

5.13-2 relating to the regulation of rates, rating plans, and

rating classifications for professional liability insurance for

physicians and health care providers does not:

(1)AAgive the commissioner the power to promulgate

uniform or absolute rates; or

(2)AAprevent different insurers or organizations

authorized to file rates from filing different rates for risks in a
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given classification or modified rates for individual risks made in

accordance with rating plans. (V.T.I.C. Art.A5.15-1, Sec. 4(b).)

Sec.A1901.057.AACONSIDERATIONS IN APPROVING RATES.AAIn

approving rates under this chapter, the commissioner shall consider

the impact of risk management courses taken by physicians and

health care providers in this state. (V.T.I.C. Art.A5.15-1, Sec. 3

(part).)

[Sections 1901.058-1901.100 reserved for expansion]

SUBCHAPTER C. REVIEW OF RATES

Sec.A1901.101.AARECONSIDERATION OF RATES AND

PREMIUMS.AA(a)AAEach insurer to which this chapter applies shall

adopt a procedure for reconsideration of a rate or premium charged a

physician or health care provider for professional liability

insurance coverage.

(b)AAThe procedure must include:

(1)AAan opportunity for a hearing before officers or

employees who have responsibility for determining rates and

premiums to be charged for professional liability insurance; and

(2)AAa requirement that the insurer reconsider the rate

or premium and provide the physician or health care provider a

written explanation of the rate or premium being charged.

(V.T.I.C. Art.A5.15-1, Sec. 4B(a).)

Sec.A1901.102.AAAPPEAL.AAA physician or health care provider

that is not satisfied with a decision under procedures established

under Section 1901.101 may appeal to the commissioner for:

(1)AAa review of the rate or premium; and

(2)AAa determination of whether the rate or premium
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being charged complies with criteria under Sections

1901.051-1901.054 and 1901.057. (V.T.I.C. Art.A5.15-1, Sec.

4B(b).)

[Sections 1901.103-1901.150 reserved for expansion]

SUBCHAPTER D. BEST PRACTICES FOR NURSING HOMES

Sec.A1901.151.AABEST PRACTICES.AA(a)AAThe commissioner

shall adopt best practices for risk management and loss control

that may be used by for-profit and not-for-profit nursing homes.

(b)AAIn developing or amending the best practices, the

commissioner shall consult with the Health and Human Services

Commission and a task force appointed by the commissioner.

(c)AAThe task force must be composed of representatives of:

(1)AAinsurers that write professional liability

insurance for nursing homes;

(2)AAthe Texas Medical Liability Insurance

Underwriting Association;

(3)AAnursing homes; and

(4)AAconsumers. (V.T.I.C. Art.A5.15-4, Secs. (a),

(c).)

Sec.A1901.152.AACONSIDERATION OF BEST PRACTICES IN SETTING

RATES.AAIn setting rates for professional liability insurance

applicable to a for-profit or not-for-profit nursing home, an

insurer or the Texas Medical Liability Insurance Underwriting

Association may consider whether the nursing home adopts and

implements the best practices adopted under this subchapter.

(V.T.I.C. Art.A5.15-4, Sec. (b).)

Sec.A1901.153.AASTANDARD OF CARE FOR CIVIL ACTIONS NOT
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ESTABLISHED.AAThe best practices for risk management and loss

control adopted under this subchapter do not establish standards of

care for nursing homes applicable in a civil action against a

nursing home. (V.T.I.C. Art.A5.15-4, Sec. (d).)

[Sections 1901.154-1901.200 reserved for expansion]

SUBCHAPTER E. POLICY FORMS

Sec.A1901.201.AASTANDARDIZED POLICY FORMS; APPROVAL OF OTHER

FORMS.AA(a) The commissioner shall prescribe standardized policy

forms for occurrence, claims-made, and claims-paid professional

liability insurance policies for physicians and health care

providers.

(b)AAAn insurer may not use a form other than a standardized

policy form in writing professional liability insurance for

physicians and health care providers unless the form has been

approved by the commissioner.

(c)AAAn insurer writing professional liability insurance for

physicians and health care providers may use an endorsement if the

endorsement has been filed with and approved by the commissioner.

(V.T.I.C. Art.A5.15-1, Sec. 4(c).)

[Sections 1901.202-1901.250 reserved for expansion]

SUBCHAPTER F. COVERAGE

Sec.A1901.251.AAPREMIUM BASIS.AAAn insurer may not write a

professional liability insurance policy under this chapter on less

than an annual premium basis. (V.T.I.C. Art.A5.15-1, Sec. 6.)

Sec.A1901.252.AACOVERAGE FOR EXEMPLARY DAMAGES. (a) Except

as provided by Subsection (b), a medical professional liability

insurance policy issued to or renewed for a physician or health care
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provider in this state may not include coverage for exemplary

damages that may be assessed against the physician or health care

provider.

(b)AAThe commissioner may approve an endorsement form that

provides for coverage for exemplary damages for use on a medical

professional liability insurance policy issued to:

(1)AAa hospital; or

(2)AAa for-profit or not-for-profit nursing home or

assisted living facility. (V.T.I.C. Art.A5.15-1, Sec. 8.)

Sec.A1901.253.AANOTICE OF PREMIUM INCREASE, CANCELLATION, OR

NONRENEWAL. (a) An insurer that issues a professional liability

insurance policy for a physician or health care provider must

provide to the insured written notice of at least 90 days if the

insurer intends to:

(1)AAincrease the premiums on the policy; or

(2)AAcancel or not renew the policy for a reason other

than for nonpayment of premiums or because the insured is no longer

licensed.

(b)AAIf the insurer intends to increase the premiums, the

insurer shall state in the notice the amount of the increase.

(c)AAIf the insurer intends to cancel or not renew the

policy, the insurer shall state in the notice the reason for

cancellation or nonrenewal.

(d)AAAn insurer may provide notice of cancellation under this

section only within the first 90 days from the effective date of the

policy. (V.T.I.C. Art.A5.15-1, Sec. 7.)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

S.B.ANo.A1028

520



CHAPTER 1902. CERTAIN LIABILITY COVERAGE FOR

PHYSICIANS AND HEALTH CARE PROVIDERS

Sec.A1902.001.AADEFINITIONS

Sec.A1902.002.AACOVERAGE FOR PHYSICIANS OR HEALTH CARE

AAAAAAAAAAAAAAAAAAPROVIDERS UNDER VENDOR ENDORSEMENTS

AAAAAAAAAAAAAAAAAAOR CERTAIN POLICIES

Sec.A1902.003.AAEXCLUSIONS AND LIMITATIONS ON COVERAGE

AAAAAAAAAAAAAAAAAAUNDER VENDOR ENDORSEMENTS PROHIBITED

CHAPTER 1902. CERTAIN LIABILITY COVERAGE FOR

PHYSICIANS AND HEALTH CARE PROVIDERS

Sec.A1902.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Health care provider" has the meaning assigned

by Section 1901.001.

(2)AA"Manufacturer" has the meaning assigned by Section

82.001, Civil Practice and Remedies Code.

(3)AA"Physician" has the meaning assigned by Section

1901.001. (New; V.T.I.C. Art. 5.15-1, Sec. 11 (part).)

Sec.A1902.002.AACOVERAGE FOR PHYSICIANS OR HEALTH CARE

PROVIDERS UNDER VENDOR ENDORSEMENTS OR CERTAIN POLICIES.AAA

physician or health care provider is considered a vendor for

purposes of coverage under a vendor’s endorsement or a

manufacturer’s general liability or products liability policy.

(V.T.I.C. Art. 5.15-1, Sec. 11 (part).)

Sec.A1902.003.AAEXCLUSIONS AND LIMITATIONS ON COVERAGE UNDER

VENDOR ENDORSEMENTS PROHIBITED.AAAn insurer may not exclude or

otherwise limit coverage for physicians or health care providers

under a vendor’s endorsement issued to a manufacturer. (V.T.I.C.
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Art. 5.15-1, Sec. 11 (part).)

CHAPTER 1903. LOSS CONTROL INFORMATION AND SERVICES

SUBCHAPTER A. LOSS CONTROL SERVICES FOR

PROFESSIONAL LIABILITY INSURANCE FOR HOSPITALS

Sec.A1903.001.AADEFINITION

Sec.A1903.002.AAINAPPLICABILITY OF SUBCHAPTER

Sec.A1903.003.AALOSS CONTROL SERVICES REQUIRED

Sec.A1903.004.AASANCTIONS

Sec.A1903.005.AARULES

[Sections 1903.006-1903.050 reserved for expansion]

SUBCHAPTER B. LOSS CONTROL INFORMATION FOR GENERAL AND CERTAIN

PROFESSIONAL LIABILITY INSURANCE

Sec.A1903.051.AALOSS CONTROL INFORMATION REQUIRED

Sec.A1903.052.AASANCTIONS

Sec.A1903.053.AARULES

[Sections 1903.054-1903.100 reserved for expansion]

SUBCHAPTER C. CIVIL PROCEEDINGS

Sec.A1903.101.AAIMMUNITY FROM LIABILITY

Sec.A1903.102.AALOSS CONTROL INFORMATION NOT

AAAAAAAAAAAAAAAAAADISCOVERABLE OR ADMISSIBLE

CHAPTER 1903. LOSS CONTROL INFORMATION AND SERVICES

SUBCHAPTER A. LOSS CONTROL SERVICES FOR

PROFESSIONAL LIABILITY INSURANCE FOR HOSPITALS

Sec.A1903.001.AADEFINITION.AAIn this subchapter, "hospital"

means a public or private institution licensed under Chapter 241 or

577, Health and Safety Code. (V.T.I.C. Art.A5.15-2, Sec. (e).)

Sec.A1903.002.AAINAPPLICABILITY OF SUBCHAPTER.AAThis
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subchapter and Subchapter C do not apply to insurance policies that

provide excess coverage issued by the Texas Medical Liability

Insurance Underwriting Association under Chapter 2203, or to those

policies if the policies are serviced by an insurer acting as a

servicing carrier under an agreement entered into between the

association and the insurer and approved by the commissioner.

(V.T.I.C. Art. 5.15-2, Sec. (f).)

Sec.A1903.003.AALOSS CONTROL SERVICES REQUIRED. (a) Before

writing professional liability insurance for a hospital in this

state, an insurer must maintain or provide loss control facilities

that:

(1)AAprovide loss control services reasonably

commensurate with the risks, exposures, and experience of the

insured’s business;

(2)AAare adequate to provide loss control services

required by the nature of the policyholder ’s operations; and

(3)AAinclude surveys, recommendations, training

programs, consultations, and analyses of accident causes.

(b)AATo provide the facilities required by this section, the

insurer may:

(1)AAemploy qualified personnel;

(2)AAretain qualified independent contractors;

(3)AAcontract with the policyholder to provide

qualified loss control personnel and services; or

(4)AAuse a combination of methods described by this

subsection.

(c)AAIndependent contractors and other personnel described

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

523



by Subsection (b) must have the qualifications of a field safety

representative. A field safety representative must be an

individual who:

(1)AAholds a:

(A)AAbachelor’s degree in science or engineering;

(B)AAbachelor of arts degree in nursing;

(C)AAbachelor of science degree in nursing,

pharmacy, or physical therapy; or

(D)AAmaster’s degree in hospital administration;

(2)AAis a licensed engineer;

(3)AAis a certified safety professional;

(4)AAis a certified industrial hygienist;

(5)AAhas at least 10 years’ experience in occupational

safety and health; or

(6)AAhas completed a course of training in loss control

services approved by the department. (V.T.I.C. Art. 5.15-2, Secs.

(a), (b).)

Sec.A1903.004.AASANCTIONS.AA(a)AAIf there is evidence that

reasonable loss control services are not being maintained or

provided by an insurer as required by this subchapter or are not

being used by the insurer in a reasonable manner to prevent injury

to patients of the insurer’s policyholders, the commissioner shall

order a hearing to determine whether the insurer is not in

compliance with this subchapter.

(b)AAIf it is determined that the insurer is not in

compliance, the commissioner may impose any sanction authorized by

Chapter 82. (V.T.I.C. Art. 5.15-2, Sec. (c).)
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Sec.A1903.005.AARULES.AAThe commissioner may adopt

reasonable rules for the enforcement of this subchapter after

holding a public hearing on the proposed rules. (V.T.I.C. Art.

5.15-2, Sec. (d).)

[Sections 1903.006-1903.050 reserved for expansion]

SUBCHAPTER B. LOSS CONTROL INFORMATION FOR GENERAL AND CERTAIN

PROFESSIONAL LIABILITY INSURANCE

Sec.A1903.051.AALOSS CONTROL INFORMATION REQUIRED.AA(a)

Before writing professional liability insurance, including medical

professional liability insurance, for insureds other than

hospitals or general liability insurance in this state, an insurer

must provide to the insurer’s policyholders loss control

information reasonably commensurate with the risks, exposures, and

experience of the insured ’s business.

(b)AATo provide the information described by Subsection (a)

or services, the insurer may:

(1)AAemploy qualified personnel;

(2)AAretain qualified independent contractors;

(3)AAcontract with the policyholder to provide

qualified loss control personnel and services; or

(4)AAuse a combination of methods described by this

subsection. (V.T.I.C. Art. 5.15-3, Secs. (a), (b).)

Sec.A1903.052.AASANCTIONS.AA(a)AAIf there is evidence that

reasonable loss control information is not being provided by an

insurer as required by this subchapter or is not being used by the

insurer in a reasonable manner to reduce losses, the commissioner

shall order a hearing to determine whether the insurer is not in
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compliance with this subchapter.

(b)AAIf it is determined that the insurer is not in

compliance, the commissioner may impose any sanction authorized by

Chapter 82. (V.T.I.C. Art. 5.15-3, Sec. (c).)

Sec.A1903.053.AARULES. After opportunity for a hearing, the

commissioner may adopt reasonable rules for the enforcement of this

subchapter. (V.T.I.C. Art. 5.15-3, Sec. (d).)

[Sections 1903.054-1903.100 reserved for expansion]

SUBCHAPTER C. CIVIL PROCEEDINGS

Sec.A1903.101.AAIMMUNITY FROM LIABILITY.AA(a)AAAn insurer

or an agent or employee of the insurer is not liable, and a cause of

action does not arise against the insurer, agent, or employee, for

an accident based on an allegation that the accident was caused or

could have been prevented by a program, information, inspection, or

other activity or service undertaken by the insurer to prevent

accidents or to control losses, as applicable, in connection with

the operations of the insured.

(b)AAThe immunity from liability provided by this section

does not affect the liability of an insurer as otherwise provided in

an insurance policy. (V.T.I.C. Art. 5.15-2, Sec. (g); Art. 5.15-3,

Sec. (e).)

Sec.A1903.102.AALOSS CONTROL INFORMATION NOT DISCOVERABLE OR

ADMISSIBLE.AALoss control information provided by an insurer to an

insured is not discoverable or admissible as evidence in a civil

proceeding. (V.T.I.C. Art. 5.15-2, Sec. (h); Art. 5.15-3, Sec.

(f).)

[Chapters 1904-1950 reserved for expansion]
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SUBTITLE C. AUTOMOBILE INSURANCE

CHAPTER 1951. GENERAL PROVISIONS: AUTOMOBILE INSURANCE

Sec.A1951.001.AARATES FOR AUTOMOBILE INSURANCE

Sec.A1951.002.AARULES

Sec.A1951.003.AAFORMER MILITARY VEHICLES

Sec.A1951.004.AACRIMINAL PENALTY

CHAPTER 1951. GENERAL PROVISIONS: AUTOMOBILE INSURANCE

Sec.A1951.001.AARATES FOR AUTOMOBILE INSURANCE.AARates for

personal and commercial automobile insurance in this state are

determined as provided by Chapter 2251 and Article 5.13-2.

(V.T.I.C. Art.A5.11, Sec. (c) (part).)

Sec.A1951.002.AARULES. The commissioner may adopt and

enforce reasonable rules necessary to carry out the provisions of

this subtitle. (V.T.I.C. Art. 5.10.)

Sec.A1951.003.AAFORMER MILITARY VEHICLES.AA(a)AAIn this

section, "former military vehicle" has the meaning assigned by

Section 504.502, Transportation Code.

(b)AAA rating plan that includes a classification applicable

to antique, privately owned passenger vehicles that are maintained

primarily for use in exhibitions, club activities, parades, or

other functions of public interest and that may be used

occasionally for other purposes must include in that classification

former military vehicles maintained for those uses. (V.T.I.C.

Art.A5.01-3.)

Sec.A1951.004.AACRIMINAL PENALTY. (a) An insurer, or an

officer or representative of an insurer, commits an offense if the

insurer, officer, or representative violates:
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(1)AASection 1951.001, 1951.002, 1952.051, 1952.052,

1952.053, 1952.054, or 1952.055;

(2)AASubchapter B, Chapter 1806;

(3)AAChapter 254; or

(4)AAArticle 5.01, 5.02, 5.03, 5.05, 5.06, 5.10, or

5.11.

(b)AAAn offense under this section is a misdemeanor

punishable by a fine of not less than $100 or more than $500.

(V.T.I.C. Art. 5.12-1 (part).)

CHAPTER 1952. POLICY PROVISIONS AND FORMS FOR

AUTOMOBILE INSURANCE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1952.001.AAAPPLICABILITY OF CHAPTER

[Sections 1952.002-1952.050 reserved for expansion]

SUBCHAPTER B. POLICY FORMS AND PROVISIONS IN GENERAL

Sec.A1952.051.AAPOLICY FORMS FOR AUTOMOBILE INSURANCE

Sec.A1952.052.AAUSE OF PREVIOUSLY APPROVED OR ADOPTED

AAAAAAAAAAAAAAAAAAPOLICY FORMS AUTHORIZED

Sec.A1952.053.AAWITHDRAWAL OF APPROVAL

Sec.A1952.054.AAREQUIRED DISCLOSURES REGARDING

AAAAAAAAAAAAAAAAAASHORT-TERM POLICIES

Sec.A1952.055.AACERTIFICATE OF INSURANCE AS SUBSTITUTE

AAAAAAAAAAAAAAAAAAFOR INSURANCE POLICY

Sec.A1952.056.AAREQUIRED PROVISION: COVERAGE FOR

AAAAAAAAAAAAAAAAAACERTAIN SPOUSES

Sec.A1952.057.AAPROHIBITED PROVISION: PAYMENT ON

AAAAAAAAAAAAAAAAAACONVICTION FOR DRUG OFFENSE
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Sec.A1952.058.AALOSS CONTROL INFORMATION AND SERVICES

AAAAAAAAAAAAAAAAAAREQUIRED

[Sections 1952.059-1952.100 reserved for expansion]

SUBCHAPTER C. UNINSURED OR UNDERINSURED MOTORIST COVERAGE

Sec.A1952.101.AAUNINSURED OR UNDERINSURED MOTORIST

AAAAAAAAAAAAAAAAAACOVERAGE REQUIRED

Sec.A1952.102.AAUNINSURED MOTOR VEHICLE

Sec.A1952.103.AAUNDERINSURED MOTOR VEHICLE

Sec.A1952.104.AAREQUIRED PROVISIONS RELATING TO

AAAAAAAAAAAAAAAAAAUNINSURED OR UNDERINSURED MOTORIST

AAAAAAAAAAAAAAAAAACOVERAGE

Sec.A1952.105.AALIABILITY LIMITS

Sec.A1952.106.AARECOVERY UNDER UNDERINSURED MOTORIST

AAAAAAAAAAAAAAAAAACOVERAGE

Sec.A1952.107.AARECOVERY UNDER COLLISION OR COMBINED

AAAAAAAAAAAAAAAAAACOVERAGE

Sec.A1952.108.AAINSURER’S RIGHT OF RECOVERY

Sec.A1952.109.AABURDEN OF PROOF IN DISPUTE

Sec.A1952.110.AAVENUE

[Sections 1952.111-1952.150 reserved for expansion]

SUBCHAPTER D. PERSONAL INJURY PROTECTION COVERAGE

Sec.A1952.151.AAPERSONAL INJURY PROTECTION

Sec.A1952.152.AAPERSONAL INJURY PROTECTION COVERAGE

AAAAAAAAAAAAAAAAAAREQUIRED

Sec.A1952.153.AAMAXIMUM REQUIRED AMOUNT OF PERSONAL

AAAAAAAAAAAAAAAAAAINJURY PROTECTION

Sec.A1952.154.AALOSS OF INCOME BENEFITS
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Sec.A1952.155.AABENEFITS PAYABLE WITHOUT REGARD TO

AAAAAAAAAAAAAAAAAAFAULT OR COLLATERAL SOURCE; EFFECT ON

AAAAAAAAAAAAAAAAAASUBROGATION

Sec.A1952.156.AAPAYMENT OF BENEFITS

Sec.A1952.157.AAACTION FOR FAILURE TO PAY BENEFITS

Sec.A1952.158.AAEXCLUSION OF BENEFITS

Sec.A1952.159.AAOFFSET AGAINST LIABILITY CLAIM

Sec.A1952.160.AAINAPPLICABILITY TO ACCIDENT OR HEALTH

AAAAAAAAAAAAAAAAAAINSURANCE

Sec.A1952.161.AACERTAIN COVERAGE UNAFFECTED

[Sections 1952.162-1952.200 reserved for expansion]

SUBCHAPTER E. SHORT-TERM LIABILITY INSURANCE FOR

CERTAIN MOTORISTS

Sec.A1952.201.AAAPPLICABILITY OF SUBCHAPTER

Sec.A1952.202.AADEFINITIONS

Sec.A1952.203.AASHORT-TERM LIABILITY INSURANCE PROGRAM

Sec.A1952.204.AAAGENT LICENSE REQUIRED

Sec.A1952.205.AASALE OF SHORT-TERM LIABILITY INSURANCE

AAAAAAAAAAAAAAAAAAPOLICIES

[Sections 1952.206-1952.250 reserved for expansion]

SUBCHAPTER F. GARAGE INSURANCE

Sec.A1952.251.AADEFINITIONS

Sec.A1952.252.AAGARAGE INSURANCE

[Sections 1952.253-1952.300 reserved for expansion]
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SUBCHAPTER G. REPAIR OF MOTOR VEHICLES

Sec.A1952.301.AALIMITATION ON PARTS, PRODUCTS, OR

AAAAAAAAAAAAAAAAAAREPAIR PERSONS OR FACILITIES

AAAAAAAAAAAAAAAAAAPROHIBITED

Sec.A1952.302.AAPROHIBITED ACTS IN CONNECTION WITH

AAAAAAAAAAAAAAAAAAREPAIR OF MOTOR VEHICLE

Sec.A1952.303.AACONTRACTS BETWEEN INSURER AND REPAIR

AAAAAAAAAAAAAAAAAAPERSON OR FACILITY

Sec.A1952.304.AAPROVISION OF INFORMATION REGARDING

AAAAAAAAAAAAAAAAAAREPAIRS

Sec.A1952.305.AANOTICE OF RIGHTS REGARDING REPAIR OF

AAAAAAAAAAAAAAAAAAMOTOR VEHICLE

Sec.A1952.306.AACOMPLAINTS

Sec.A1952.307.AARULES

CHAPTER 1952. POLICY PROVISIONS AND FORMS FOR

AUTOMOBILE INSURANCE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A1952.001.AAAPPLICABILITY OF CHAPTER. Except as

provided by Section 1952.201, this chapter applies to an insurer

writing automobile insurance in this state, including an insurance

company, corporation, reciprocal or interinsurance exchange,

mutual insurance company, association, Lloyd ’s plan, or other

insurer. (V.T.I.C. Art. 5.01, Sec. (a) (part).)

[Sections 1952.002-1952.050 reserved for expansion]

SUBCHAPTER B. POLICY FORMS AND PROVISIONS IN GENERAL

Sec.A1952.051.AAPOLICY FORMS FOR AUTOMOBILE INSURANCE.

Notwithstanding Subsections (1)-(4) and (7), Article 5.06, policy
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forms and endorsements for automobile insurance in this state are

regulated under Chapter 2301 and Article 5.13-2. (V.T.I.C. Art.

5.06, Sec. 12(a).)

Sec.A1952.052.AAUSE OF PREVIOUSLY APPROVED OR ADOPTED POLICY

FORMS AUTHORIZED.AAAn insurer may continue to use a policy form or

endorsement approved or adopted by the commissioner under Article

5.06 before June 11, 2003, on notification in writing to the

commissioner that the insurer will continue to use the policy form

or endorsement. (V.T.I.C. Art.A5.06, Sec. (12)(b).)

Sec.A1952.053.AAWITHDRAWAL OF APPROVAL.AAThe commissioner

may, after notice and hearing, withdraw the commissioner ’s approval

of a policy or endorsement form that was approved by the

commissioner under Article 5.06. (V.T.I.C. Art.A5.06, Sec. (8).)

Sec.A1952.054.AAREQUIRED DISCLOSURES REGARDING SHORT-TERM

POLICIES. (a) An insurance policy or other document evidencing

proof of purchase of a personal automobile insurance policy written

for a term of less than 30 days may not be used to obtain an original

or renewal driver’s license, an automobile registration or license

plates, or a motor vehicle inspection certificate. An insurance

policy or other document described by this subsection must contain

the following statement:

TEXAS LAW PROHIBITS USE OF THIS DOCUMENT TO OBTAIN A

MOTOR VEHICLE INSPECTION CERTIFICATE, AN ORIGINAL OR

RENEWAL DRIVER’S LICENSE, OR AN AUTOMOBILE

REGISTRATION OR LICENSE PLATES.

(b)AABefore accepting any premium or fee for a personal

automobile insurance policy or binder for a term of less than 30
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days, an agent or insurer must make the following written

disclosure to the applicant or insured:

TEXAS LAW PROHIBITS USE OF THIS POLICY OR BINDER TO

OBTAIN A MOTOR VEHICLE INSPECTION CERTIFICATE, AN

ORIGINAL OR RENEWAL DRIVER’S LICENSE, OR AN AUTOMOBILE

REGISTRATION OR LICENSE PLATES.

(V.T.I.C. Art.A5.06, Secs. (9) (part), (10) (part).)

Sec.A1952.055.AACERTIFICATE OF INSURANCE AS SUBSTITUTE FOR

INSURANCE POLICY. (a) An insurer that complies with applicable

requirements may issue and deliver a certificate of insurance as a

substitute for issuing and delivering an insurance policy adopted

or approved by the commissioner. The certificate must:

(1)AAbe in the form prescribed by the commissioner; and

(2)AArefer to and identify the policy form for which the

certificate is substituted.

(b)AAA certificate under this section represents the

insurance policy and, when issued, is evidence that the certificate

holder is insured under the identified policy form. The

certificate is subject to the same limitations, conditions,

coverages, selection of options, and other provisions provided in

the policy, and the certificate must show and adequately reference

that policy information. The certificate or subsequent attachments

to the certificate must refer to all endorsements to the policy.

(c)AAA certificate under this section must be executed in the

same manner as though an insurance policy were issued. If an

insurer substitutes a certificate for a policy, the insurer shall

simultaneously provide the insured receiving the certificate with
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an outline of coverages in the form and content approved by the

commissioner. At the insured’s request, the insurer shall provide

the insured with a copy of the policy.

(d)AAThe commissioner may adopt rules necessary to implement

this section, including a rule limiting the application of this

section to private passenger automobile insurance policies.

(V.T.I.C. Art. 5.06, Secs. (5), (6).)

Sec.A1952.056.AAREQUIRED PROVISION: COVERAGE FOR CERTAIN

SPOUSES.AAA personal automobile insurance policy or any similar

policy form adopted or approved by the commissioner under Article

5.06 or filed under Subchapter B, Chapter 2301, that covers

liability arising out of ownership, maintenance, or use of a motor

vehicle of a spouse who is otherwise insured by the policy must

contain a provision to continue coverage for the spouse during a

period of separation in contemplation of divorce. (V.T.I.C.

Art.A5.06-6.)

Sec.A1952.057.AAPROHIBITED PROVISION: PAYMENT ON CONVICTION

FOR DRUG OFFENSE. (a) An insurer may not deliver or issue for

delivery in this state an automobile insurance policy that provides

payment on final conviction of the named insured for loss for a

covered motor vehicle seized by federal or state law enforcement

officers as evidence in a case against the named insured under

Chapter 481, Health and Safety Code, or under the federal

Controlled Substances Act (21 U.S.C. Section 801 et seq.).

(b)AAFor purposes of this section, a named insured for:

(1)AAan individual automobile insurance policy is the

person named on the declaration page of the policy and the person ’s
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spouse; and

(2)AAan automobile insurance policy other than an

individual policy is the company or corporation named on the

declaration page of the policy and any officer, director, or

shareholder of that company or corporation. (V.T.I.C.

Art.A5.06-5.)

Sec.A1952.058.AALOSS CONTROL INFORMATION AND SERVICES

REQUIRED. (a) An insurer must provide loss control information as

a prerequisite to writing commercial automobile liability

insurance in this state.

(b)AAThe insurer shall provide to the insurer’s

policyholders loss control information reasonably commensurate

with the risks, exposures, and experience of the insured ’s

business. To provide loss control information or services, the

insurer may:

(1)AAemploy qualified personnel;

(2)AAretain qualified independent contractors;

(3)AAcontract with the policyholder to provide

qualified loss control personnel and services; or

(4)AAuse a combination of methods described by this

subsection.

(c)AAIf there is evidence that an insurer is not providing

reasonable loss control information or is not using that

information in a reasonable manner to reduce losses, the

commissioner shall order a hearing to determine whether the insurer

is in compliance with this section. If the commissioner determines

that the insurer is not in compliance, the commissioner may impose
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any sanction authorized by Chapter 82.

(d)AAAn insurer or an agent or employee of the insurer is not

liable, and a cause of action does not arise against the insurer,

agent, or employee, for any accident based on the allegation that

the accident was caused or could have been prevented by a program,

information, inspection, or other activity or service undertaken by

the insurer for the prevention of accidents in connection with

operations of the insured. The immunity provided by this

subsection does not affect the liability of an insurer for

compensation or as otherwise provided in an insurance policy.

(e)AALoss control information an insurer provides to an

insured under this section is not subject to discovery and is not

admissible as evidence in any civil proceeding.

(f)AAThe commissioner, after holding a public hearing on the

proposed rules, may adopt reasonable rules for the enforcement of

this section. (V.T.I.C. Art.A5.06-4.)

[Sections 1952.059-1952.100 reserved for expansion]

SUBCHAPTER C. UNINSURED OR UNDERINSURED MOTORIST COVERAGE

Sec.A1952.101.AAUNINSURED OR UNDERINSURED MOTORIST COVERAGE

REQUIRED. (a) In this section, "uninsured or underinsured

motorist coverage" means the provisions of an automobile liability

insurance policy that provide for coverage in at least the limits

prescribed by Chapter 601, Transportation Code, that protects

insureds who are legally entitled to recover from owners or

operators of uninsured or underinsured motor vehicles damages for

bodily injury, sickness, disease, or death, or property damage

resulting from the ownership, maintenance, or use of any motor
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vehicle.

(b)AAAn insurer may not deliver or issue for delivery in this

state an automobile liability insurance policy, including a policy

provided through the Texas Automobile Insurance Plan Association

under Chapter 2151, that covers liability arising out of the

ownership, maintenance, or use of any motor vehicle unless the

insurer provides uninsured or underinsured motorist coverage in the

policy or supplemental to the policy.

(c)AAThe coverage required by this subchapter does not apply

if any insured named in the insurance policy rejects the coverage in

writing. Unless the named insured requests in writing the coverage

required by this subchapter, the insurer is not required to provide

that coverage in or supplemental to a renewal insurance policy if

the named insured rejected the coverage in connection with an

insurance policy previously issued to the insured by the same

insurer or by an affiliated insurer. (V.T.I.C. Art.A5.06-1, Sec.

(1).)

Sec.A1952.102.AAUNINSURED MOTOR VEHICLE. (a) For purposes

of the coverage required by this subchapter, "uninsured motor

vehicle," subject to the terms of the coverage, is considered to

include an insured motor vehicle as to which the insurer providing

liability insurance is unable because of insolvency to make payment

with respect to the legal liability of the insured within the limits

specified in the insurance.

(b)AAThe commissioner may, in the policy forms filed under

Subchapter B, Chapter 2301, allow "uninsured motor vehicle" to be

defined or, in policy forms adopted under Article 5.06, define
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"uninsured motor vehicle," to exclude certain motor vehicles whose

operators are in fact uninsured. (V.T.I.C. Art. 5.06-1, Secs.

(2)(a), (c).)

Sec.A1952.103.AAUNDERINSURED MOTOR VEHICLE.AAFor purposes

of the coverage required by this subchapter, "underinsured motor

vehicle" means an insured motor vehicle on which there is

collectible liability insurance coverage with limits of liability

for the owner or operator that were originally lower than, or have

been reduced by payment of claims arising from the same accident to,

an amount less than the limit of liability stated in the

underinsured coverage of the insured’s policy. (V.T.I.C.

Art.A5.06-1, Sec. (2)(b).)

Sec.A1952.104.AAREQUIRED PROVISIONS RELATING TO UNINSURED OR

UNDERINSURED MOTORIST COVERAGE.AAThe portion of a policy form

adopted under Article 5.06 or filed as provided by Subchapter B,

Chapter 2301, to provide coverage under this subchapter must:

(1)AAprovide that, regardless of the number of persons

insured, policies or bonds applicable, vehicles involved, or claims

made, the total aggregate limit of liability to any one person who

sustains bodily injury or property damage as the result of a single

occurrence may not exceed the limit of liability for those

coverages as stated in the insurance policy and that the total

aggregate limit of liability to all claimants, if more than one, may

not exceed the total limit of liability per occurrence as stated in

the policy;

(2)AAprovide for the exclusion of the recovery of

damages for bodily injury or property damage, or both, resulting
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from the intentional acts of the insured; and

(3)AArequire that, for the insured to recover under the

uninsured motorist coverage if the owner or operator of any motor

vehicle that causes bodily injury or property damage to the insured

is unknown, actual physical contact must have occurred between the

motor vehicle owned or operated by the unknown person and the person

or property of the insured. (V.T.I.C. Art.A5.06-1, Sec. (2)(d).)

Sec.A1952.105.AALIABILITY LIMITS.AA(a)AAThe limits of

liability for bodily injury, sickness, disease, or death must be

offered to an insured in the amounts desired by the insured, but not

in amounts greater than the limits of liability specified in the

bodily injury liability provisions of the insured’s policy.

(b)AASubject to a deductible amount of $250, coverage for

property damage must be offered to an insured in the amounts desired

by the insured, but not in amounts greater than the limits of

liability specified in the property damage liability provisions of

the insured’s policy.

(c)AANotwithstanding Subsections (a) and (b), amounts of

liability limits for bodily injury, sickness, disease, or death and

amounts for coverage for property damage may not be offered in

amounts less than those prescribed by Chapter 601, Transportation

Code. (V.T.I.C. Art.A5.06-1, Secs. (3), (4)(a).)

Sec.A1952.106.AARECOVERY UNDER UNDERINSURED MOTORIST

COVERAGE.AAUnderinsured motorist coverage must provide for payment

to the insured of all amounts that the insured is legally entitled

to recover as damages from owners or operators of underinsured

motor vehicles because of bodily injury or property damage, not to
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exceed the limit specified in the insurance policy, and reduced by

the amount recovered or recoverable from the insurer of the

underinsured motor vehicle. (V.T.I.C. Art.A5.06-1, Sec. (5).)

Sec.A1952.107.AARECOVERY UNDER COLLISION OR COMBINED

COVERAGE.AA(a)AAAn insured who has collision coverage and

uninsured or underinsured property damage liability coverage may

recover under the coverage the insured chooses.

(b)AAIf neither the collision coverage or the uninsured or

underinsured property damage liability coverage is sufficient

alone to cover all damage resulting from a single occurrence, the

insured may recover under both coverages. If recovering under both

coverages, the insured shall designate one coverage as the primary

coverage and pay the deductible applicable to that coverage. The

primary coverage must be exhausted before any recovery is made

under the secondary coverage.

(c)AAIf both the primary and secondary coverages are used to

pay damages from a single occurrence, the insured may not be

required to pay the deductible applicable to the secondary coverage

when the amount of the deductible otherwise applicable to the

secondary coverage is the same as or less than the amount of the

deductible applicable to the primary coverage. If both coverages

are used to pay damages from a single occurrence and the amount of

the deductible otherwise applicable to the secondary coverage is

greater than the amount of the deductible applicable to the primary

coverage, the insured shall pay the difference between the amount

of the two deductibles with respect to the secondary coverage.

(d)AAThe insured may not recover under both the primary and
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secondary coverages more than the actual damages suffered.

(V.T.I.C. Art.A5.06-1, Sec. (4)(b).)

Sec.A1952.108.AAINSURER’S RIGHT OF RECOVERY. (a)AAAn insurer

that makes a payment to any person under any coverage required by

this subchapter is subject to the terms of that coverage and, to the

extent of the payment, is entitled to the proceeds of any settlement

or judgment resulting from the exercise of any right of recovery of

the person to whom the payment is made against any person or

organization legally responsible for the bodily injury, sickness,

disease, or death for which the payment is made, including the

proceeds recoverable from the assets of an insolvent insurer.

(b)AAIf, under an insurance policy issued under this

subchapter, an insurer makes a payment as a result of the insolvency

of another insurer:

(1)AAthe insolvent insurer’s insured shall be given

credit to the extent of the paying insurer ’s payment in any judgment

obtained against the insured with respect to the insured ’s legal

liability for damages described by Subsection (a); and

(2)AAsubject to Subchapter F, Chapter 462, the paying

insurer has the right to proceed directly against the insolvent

insurer or that insurer’s receiver, and in pursuing that right the

paying insurer has any rights that the insolvent insurer ’s insured

might otherwise have had if the insured had made the payment.

(V.T.I.C. Art.A5.06-1, Sec. (6).)

Sec.A1952.109.AABURDEN OF PROOF IN DISPUTE.AAThe insurer has

the burden of proof in a dispute as to whether a motor vehicle is

uninsured. (V.T.I.C. Art.A5.06-1, Sec. (7).)
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Sec.A1952.110.AAVENUE.AANotwithstanding Section 15.032,

Civil Practice and Remedies Code, an action against an insurer in

relation to the coverage provided under this subchapter, including

an action to enforce that coverage, may be brought only in the

county in which:

(1)AAthe policyholder or beneficiary instituting the

action resided at the time of the accident involving the uninsured

or underinsured motor vehicle; or

(2)AAthe accident occurred. (V.T.I.C. Art.A5.06-1,

Sec. (8).)

[Sections 1952.111-1952.150 reserved for expansion]

SUBCHAPTER D. PERSONAL INJURY PROTECTION COVERAGE

Sec.A1952.151.AAPERSONAL INJURY PROTECTION. "Personal

injury protection" consists of provisions of an automobile

liability insurance policy that provide for payment to the named

insured in the policy, members of the insured ’s household, and any

authorized operator or passenger of the named insured’s motor

vehicle, including a guest occupant, of all reasonable expenses

that:

(1)AAarise from an accident;

(2)AAare incurred not later than the third anniversary

of the date of the accident; and

(3)AAare for:

(A)AAnecessary medical, surgical, x-ray, or

dental services, including prosthetic devices, and necessary

ambulance, hospital, professional nursing, or funeral services;

(B)AAin the case of an income producer,
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replacement of income lost as the result of the accident; or

(C)AAin the case of a person injured in the

accident who was not an income or wage producer at the time of the

accident, reimbursement of necessary and reasonable expenses

incurred for essential services ordinarily performed by the injured

person for care and maintenance of the family or family household.

(V.T.I.C. Art. 5.06-3, Sec. (b) (part).)

Sec.A1952.152.AAPERSONAL INJURY PROTECTION COVERAGE

REQUIRED. (a) An insurer may not deliver or issue for delivery in

this state an automobile liability insurance policy, including a

policy provided through the Texas Automobile Insurance Plan

Association under Chapter 2151, that covers liability arising out

of the ownership, maintenance, or use of any motor vehicle unless

the insurer provides personal injury protection coverage in the

policy or supplemental to the policy.

(b)AAThe coverage required by this subchapter does not apply

if any insured named in the insurance policy rejects the coverage in

writing. Unless the named insured requests in writing the coverage

required by this subchapter, the insurer is not required to provide

that coverage in or supplemental to a renewal insurance policy if

the named insured rejected the coverage in connection with an

insurance policy previously issued to the insured by the same

insurer or by an affiliated insurer. (V.T.I.C. Art. 5.06-3, Sec.

(a).)

Sec.A1952.153.AAMAXIMUM REQUIRED AMOUNT OF PERSONAL INJURY

PROTECTION. This subchapter does not require an insurer to provide

personal injury protection coverage in an amount that exceeds
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$2,500 for all benefits, in the aggregate, for each person.

(V.T.I.C. Art. 5.06-3, Sec. (b) (part).)

Sec.A1952.154.AALOSS OF INCOME BENEFITS. An insurer

providing loss of income benefits under coverage required by this

subchapter may require that the insured, as a condition of

receiving those benefits, provide the insurer with reasonable

medical proof of the insured’s injury causing loss of income.

(V.T.I.C. Art. 5.06-3, Sec. (b) (part).)

Sec.A1952.155.AABENEFITS PAYABLE WITHOUT REGARD TO FAULT OR

COLLATERAL SOURCE; EFFECT ON SUBROGATION. (a) The benefits under

coverage required by this subchapter are payable without regard to:

(1)AAthe fault or nonfault of the named insured or

recipient in causing or contributing to the accident; and

(2)AAany collateral source of medical, hospital, or

wage continuation benefits.

(b)AAAn insurer paying benefits under coverage required by

this subchapter does not have a right of subrogation or claim

against any other person or insurer to recover any benefits by

reason of the alleged fault of the other person in causing or

contributing to the accident. (V.T.I.C. Art. 5.06-3, Sec. (c).)

Sec.A1952.156.AAPAYMENT OF BENEFITS. (a) Subject to the

requirements of this section and Section 1952.157, an insurer shall

pay benefits under the coverage required by this subchapter

periodically as claims for those benefits arise, but not later than

the 30th day after the date the insurer receives satisfactory proof

of a claim.

(b)AAThe coverage required by this subchapter may:
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(1)AAprescribe a period of not less than six months

after the date of an accident within which the original proof of

loss with respect to a claim for benefits must be presented to the

insurer; and

(2)AAprovide that an insurer may require reasonable

medical proof of an alleged recurrence of an injury for which an

original claim for benefits was made if a lapse occurs in the period

of total disability or in the medical treatment of an injured person

who:

(A)AAhas received benefits under that coverage;

and

(B)AAsubsequently claims additional benefits

based on the alleged recurrence.

(c)AAThe aggregate benefits payable under the coverage

required by this subchapter to any person may not exceed the maximum

limits prescribed in the insurance policy. (V.T.I.C. Art. 5.06-3,

Sec. (d) (part).)

Sec.A1952.157.AAACTION FOR FAILURE TO PAY BENEFITS. (a) If

the insurer fails to pay benefits under the coverage required by

this subchapter when due, the person entitled to those benefits may

bring an action in contract to recover the benefits.

(b)AAIf the insurer is required to pay benefits described by

Subsection (a), the person entitled to the benefits is entitled to

recover reasonable attorney’s fees, a penalty of 12 percent, and

interest at the legal rate from the date those amounts became

overdue. (V.T.I.C. Art. 5.06-3, Sec. (d) (part).)

Sec.A1952.158.AAEXCLUSION OF BENEFITS. An insurer shall
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exclude benefits to an insured or the insured ’s personal

representative under the coverage required by this subchapter if

the insured’s conduct contributed to the injury the insured

sustained and that conduct:

(1)AAinvolved intentionally causing injury to the

insured; or

(2)AAoccurred while committing a felony or while

seeking to elude lawful apprehension or arrest by a law enforcement

official. (V.T.I.C. Art. 5.06-3, Sec. (e).)

Sec.A1952.159.AAOFFSET AGAINST LIABILITY CLAIM. (a) If a

liability claim is made by a guest or passenger described by Section

1952.151 against the owner or operator of the motor vehicle in which

the guest or passenger was riding or against the owner’s or

operator’s liability insurer, the owner or operator of the motor

vehicle or the owner’s or operator ’s liability insurer is entitled

to an offset, credit, or deduction against any award made to the

guest or passenger in an amount equal to the amounts paid by the

owner, the operator, or the owner ’s or operator ’s automobile

liability insurer to the guest or passenger under personal injury

protection.

(b)AAThis subchapter does not authorize a direct action

against a liability insurer if that right does not presently exist

at law. (V.T.I.C. Art. 5.06-3, Sec. (h).)

Sec.A1952.160.AAINAPPLICABILITY TO ACCIDENT OR HEALTH

INSURANCE. This subchapter applies only to an automobile insurance

policy subject to this subtitle or Subchapter A, Chapter 5, and does

not apply to any other accident or health insurance policy,
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regardless of whether the accident or health insurance policy

provides indemnity against automobile-connected injuries.

(V.T.I.C. Art. 5.06-3, Sec. (f).)

Sec.A1952.161.AACERTAIN COVERAGE UNAFFECTED. This

subchapter does not:

(1)AAaffect the offering of medical payments coverage,

disability benefits, or accidental death benefits, as presently

prescribed by the commissioner; or

(2)AAprevent an insurer from providing benefits broader

than the minimum benefits described by this subchapter, subject to

the rules prescribed by the commissioner. (V.T.I.C. Art. 5.06-3,

Sec. (g).)

[Sections 1952.162-1952.200 reserved for expansion]

SUBCHAPTER E. SHORT-TERM LIABILITY INSURANCE FOR

CERTAIN MOTORISTS

Sec.A1952.201.AAAPPLICABILITY OF SUBCHAPTER. This

subchapter applies to an insurer authorized to write automobile

insurance in this state, including an insurance company, reciprocal

or interinsurance exchange, mutual insurance company, capital

stock company, county mutual insurance company, Lloyd ’s plan, or

other entity. (V.T.I.C. Art. 5.01C, Sec. 1(1).)

Sec.A1952.202.AADEFINITIONS. In this subchapter:

(1)AA"Motor vehicle" means any private passenger

vehicle or utility type vehicle that has a gross weight of not more

than 25,000 pounds.

(2)AA"Short-term liability insurance policy" means an

insurance policy that:
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(A)AAprovides coverage for at least 24 hours but

not for more than one week;

(B)AAmeets the requirements of Chapter 601,

Transportation Code;

(C)AAcovers liability for bodily injury, death,

and property damage arising from the use or operation of a motor

vehicle; and

(D)AAis not insurance assigned to an authorized

insurer by the Texas Automobile Insurance Plan Association under

Section 2151.102(a). (V.T.I.C. Art. 5.01C, Secs. 1(2), (3).)

Sec.A1952.203.AASHORT-TERM LIABILITY INSURANCE PROGRAM. (a)

The commissioner by rule may establish a program to provide for the

sale of short-term liability insurance policies to nonresident

motorists who are visiting this state.

(b)AAThe commissioner may negotiate an agreement with any

insurer under which the insurer will sell insurance policies

described by this section. (V.T.I.C. Art. 5.01C, Sec. 2.)

Sec.A1952.204.AAAGENT LICENSE REQUIRED. A person

representing an insurer in selling short-term liability insurance

policies under this subchapter must be licensed under Title 13.

(V.T.I.C. Art. 5.01C, Sec. 3.)

Sec.A1952.205.AASALE OF SHORT-TERM LIABILITY INSURANCE

POLICIES. An insurer selling short-term liability insurance

policies under this subchapter shall use policy forms adopted by

the commissioner under Article 5.06 or filed and in effect as

provided by Subchapter B, Chapter 2301, as applicable, unless the

insurer is exempt from using those forms. (V.T.I.C. Art.A5.01C,
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Sec. 4.)

[Sections 1952.206-1952.250 reserved for expansion]

SUBCHAPTER F. GARAGE INSURANCE

Sec.A1952.251.AADEFINITIONS. In this subchapter:

(1)AA"Garage customer" means a person or organization

other than:

(A)AAthe named insured under a garage insurance

policy;

(B)AAan employee, director, officer, shareholder,

partner, or agent of the named insured; or

(C)AAa resident of the same household as:

(i)AAthe named insured; or

(ii)AAan employee, director, officer,

shareholder, partner, or agent of the named insured.

(2)AA"Garage insurance" means automobile insurance as

defined by Article 5.01 issued to a named insured who is engaged in

the business of selling, servicing, or repairing motor vehicles as

defined by commissioner rule or order. (V.T.I.C. Art. 5.06-2, Sec.

(1) (part).)

Sec.A1952.252.AAGARAGE INSURANCE. (a) A garage insurance

policy may provide that a garage customer is not an insured under

the policy and that the coverage under the policy does not apply to

a garage customer except to the extent that any other insurance

coverage that is collectible and available to the garage customer

is not equal to the minimum financial responsibility limits

specified by Chapter 601, Transportation Code.

(b)AANotwithstanding any provision to the contrary in
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another insurance policy as to whether the insurance coverage

described by Subsection (a) that is provided under that policy is

primary, excess, or contingent insurance, or otherwise, the other

insurance coverage is the primary insurance as to the garage

customer.

(c)AAA garage insurance policy containing a provision

described by Subsection (a) may not cover a garage customer except

to the extent permitted by this section, notwithstanding the terms

of the other insurance policy providing coverage described by

Subsection (a). (V.T.I.C. Art. 5.06-2, Secs. (1) (part), (2).)

[Sections 1952.253-1952.300 reserved for expansion]

SUBCHAPTER G. REPAIR OF MOTOR VEHICLES

Sec.A1952.301.AALIMITATION ON PARTS, PRODUCTS, OR REPAIR

PERSONS OR FACILITIES PROHIBITED. (a) Except as provided by rules

adopted by the commissioner, under an automobile insurance policy

that is delivered, issued for delivery, or renewed in this state, an

insurer may not directly or indirectly limit the insurer ’s coverage

under a policy covering damage to a motor vehicle by:

(1)AAspecifying the brand, type, kind, age, vendor,

supplier, or condition of parts or products that may be used to

repair the vehicle; or

(2)AAlimiting the beneficiary of the policy from

selecting a repair person or facility to repair damage to the

vehicle.

(b)AAIn settling a liability claim by a third party against

an insured for property damage claimed by the third party, an

insurer may not require the third-party claimant to have repairs
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made by a particular repair person or facility or to use a

particular brand, type, kind, age, vendor, supplier, or condition

of parts or products. (V.T.I.C. Art.A5.07-1, Secs. (a), (g).)

Sec.A1952.302.AAPROHIBITED ACTS IN CONNECTION WITH REPAIR OF

MOTOR VEHICLE. In connection with the repair of damage to a motor

vehicle covered under an automobile insurance policy, an insurer,

an employee or agent of an insurer, an insurance adjuster, or an

entity that employs an insurance adjuster may not:

(1)AAsolicit or accept a referral fee or gratuity in

exchange for referring a beneficiary or third-party claimant to a

repair person or facility to repair the damage;

(2)AAstate or suggest, either orally or in writing, to a

beneficiary that the beneficiary must use a specific repair person

or facility or a repair person or facility identified on a preferred

list compiled by an insurer for the damage repair or parts

replacement to be covered by the policy; or

(3)AArestrict the right of a beneficiary or third-party

claimant to choose a repair person or facility by requiring the

beneficiary or third-party claimant to travel an unreasonable

distance to repair the damage. (V.T.I.C. Art.A5.07-1, Sec. (b).)

Sec.A1952.303.AACONTRACTS BETWEEN INSURER AND REPAIR PERSON

OR FACILITY. (a) A contract between an insurer and a repair person

or facility, including an agreement under which the repair person

or facility agrees to extend discounts for parts or labor to the

insurer in exchange for referrals by the insurer, may not result in

a reduction of coverage under an insured’s automobile insurance

policy.
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(b)AAThe commissioner may adopt rules under Chapter 542 with

respect to any fraudulent activity of any party to an agreement

described by Subsection (a). (V.T.I.C. Art.A5.07-1, Secs. (c),

(h).)

Sec.A1952.304.AAPROVISION OF INFORMATION REGARDING

REPAIRS.AAAn insurer may not prohibit a repair person or facility

from providing a beneficiary or third-party claimant with

information that states:

(1)AAthe description, manufacturer, or source of the

parts used; and

(2)AAthe amounts charged to the insurer for the parts

and related labor. (V.T.I.C. Art.A5.07-1, Sec. (d).)

Sec.A1952.305.AANOTICE OF RIGHTS REGARDING REPAIR OF MOTOR

VEHICLE.AA(a)AAAt the time a motor vehicle is presented to an

insurer, an insurance adjuster, or other person in connection with

a claim for damage repair, the insurer, insurance adjuster, or

other person shall provide to the beneficiary or third-party

claimant notice of the provisions of this subchapter.

(b)AAThe commissioner shall adopt a rule establishing the

method or methods insurers must use to comply with the notice

provisions of this section. (V.T.I.C. Art.A5.07-1, Sec. (e).)

Sec.A1952.306.AACOMPLAINTS.AAA beneficiary, third-party

claimant, or repair person or facility may submit a written,

documented complaint to the department with respect to an alleged

violation of this subchapter. (V.T.I.C. Art.A5.07-1, Sec. (f).)

Sec.A1952.307.AARULES.AARules adopted by the commissioner to

implement this subchapter must include requirements that:
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(1)AAany limitation described by Section 1952.301(a) be

clearly and prominently displayed on the face of the insurance

policy or certificate in lieu of an insurance policy; and

(2)AAthe insured give written consent to a limitation

described by Section 1952.301(a) after the insured is notified

orally and in writing of the limitation at the time the insurance

policy is purchased. (V.T.I.C. Art.A5.07-1, Sec. (i).)

[Chapters 1953-2000 reserved for expansion]

SUBTITLE D. FIRE INSURANCE AND ALLIED LINES,

INCLUDING RESIDENTIAL PROPERTY INSURANCE

CHAPTER 2001. GENERAL PROVISIONS: FIRE INSURANCE AND ALLIED

LINES, INCLUDING RESIDENTIAL PROPERTY INSURANCE

Sec.A2001.001.AAAPPLICABILITY OF SUBTITLE

Sec.A2001.002.AARATES

Sec.A2001.003.AAAUTHORITY TO REQUIRE SWORN STATEMENTS

Sec.A2001.004.AAAUTHORITY TO INSPECT AND TAKE TESTIMONY

AAAAAAAAAAAAAAAAAAREGARDING RECORDS

Sec.A2001.005.AAAUTHORITY TO REQUIRE PROVISION OF DATA

Sec.A2001.006.AAREPORT OF INFORMATION RELATING TO

AAAAAAAAAAAAAAAAAACERTAIN FIRE LOSSES

Sec.A2001.007.AACRIMINAL PENALTY

Sec.A2001.008.AAIMMUNITY FROM PROSECUTION

Sec.A2001.009.AALIMITATION ON COMPENSATION AND EXPENSES

Sec.A2001.010.AAPUBLIC GUIDE RELATING TO COMMERCIAL

AAAAAAAAAAAAAAAAAAPROPERTY RATING
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CHAPTER 2001. GENERAL PROVISIONS: FIRE INSURANCE AND ALLIED

LINES, INCLUDING RESIDENTIAL PROPERTY INSURANCE

Sec.A2001.001.AAAPPLICABILITY OF SUBTITLE. (a) Each

insurance policy or contract insuring property in this state

against loss by fire, including a policy or contract or portion of a

policy or contract that insures the shore end of a marine risk

against loss by fire, must be issued in accordance with:

(1)AAthis chapter;

(2)AASection 403.002;

(3)AASubchapter C, Chapter 5;

(4)AASubchapter H, Chapter 544;

(5)AASubchapter D, Chapter 1806; and

(6)AAChapters 252, 2002, 2003, 2004, 2005, 2006, and

2171.

(b)AAAn insurer issuing an insurance policy or contract

described by Subsection (a), including a fire insurance company,

marine insurance company, fire and marine insurance company, and

fire and tornado insurance company, is governed by the laws

described by Subsection (a).

(c)AAThis section applies to an insurer or to an insurance

policy or contract regardless of:

(1)AAthe kind and character of property insured;

(2)AAwhether the property is:

(A)AAfixed or movable;

(B)AAstationary or in transit; or

(C)AAconsigned or billed for shipment inside or

outside the boundaries of this state or to a foreign country;
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(3)AAwhether the insurer is organized:

(A)AAunder the laws of this state, another state,

territory, or possession of the United States, or a foreign

country; or

(B)AAby authority of the federal government; or

(4)AAthe kind of insurer or the name of the insurer

issuing the policy or contract. (V.T.I.C. Art. 5.27 (part).)

Sec.A2001.002.AARATES. (a) Rates for all lines of insurance

subject to a law described by Section 2001.001(a) are determined as

provided by Chapter 2251 and Article 5.13-2.

(b)AAThe requirement imposed by Subsection (a) does not

affect the requirement for the commissioner to conduct inspections

of commercial property and prescribe a manual of rules and rating

schedules for commercial property under a law described by Section

2001.001(a). (V.T.I.C. Art. 5.25, Sec. (b); Art. 5.28, Sec. (d).)

Sec.A2001.003.AAAUTHORITY TO REQUIRE SWORN STATEMENTS. For

an insurer described by Section 2001.001, the department may

require from the insurer or a director, officer, representative, or

agent of the insurer a sworn statement covering any period that

states:

(1)AAthe rates and premiums collected for fire

insurance on each class of risks and on all property in this state;

(2)AAthe causes of fire, if known to the insurer or

individual or if the insurer or individual possesses relevant

information or data or can obtain the information or data at

reasonable expense; and

(3)AAall necessary facts and information to allow the
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department to determine enforcement and to enforce a law described

by Section 2001.001(a). (V.T.I.C. Art. 5.28, Sec. (a) (part).)

Sec.A2001.004.AAAUTHORITY TO INSPECT AND TAKE TESTIMONY

REGARDING RECORDS. (a) The commissioner or a person authorized by

the commissioner may:

(1)AAvisit:

(A)AAa general, local, or other office of an

insurer engaged in the business of insurance in this state;

(B)AAthe insurer’s home office located outside

this state, if applicable; and

(C)AAthe office of any of the insurer ’s officers,

directors, agents, or other representatives; and

(2)AArequire the insurer or an officer, director,

agent, or other representative of the insurer to produce for

inspection by the commissioner or the commissioner ’s authorized

representative all of the books, records, and papers of the

insurer, officer, director, agent, or representative.

(b)AAThe commissioner or the commissioner ’s authorized

representative may:

(1)AAexamine and make or have made copies of the books,

records, and papers described by Subsection (a); and

(2)AAtake testimony under oath regarding the books,

records, and papers and compel the attendance of witnesses for that

purpose. (V.T.I.C. Art. 5.28, Sec. (b).)

Sec.A2001.005.AAAUTHORITY TO REQUIRE PROVISION OF DATA. The

department may require:

(1)AAany or all of the fire insurance companies engaged
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in the business of insurance in this state to jointly or separately

provide to the department any data the company or companies

possess, including maps, tariffs, inspection reports, and any data

affecting fire insurance risks in this state or any part of this

state; and

(2)AAany two or more of those companies or any joint

agents or representatives of the companies to provide to the

department for use in implementing a law described by Section

2001.001(a) any data the companies, agents, or representatives

possess. (V.T.I.C. Art. 5.28, Sec. (c).)

Sec.A2001.006.AAREPORT OF INFORMATION RELATING TO CERTAIN

FIRE LOSSES. (a) The state fire marshal, a fire marshal of a

political subdivision of this state, the chief of a fire department

in this state, or a peace officer in this state may request an

insurer investigating a fire loss of property in which damages or

losses exceed $1,000 to release information in the insurer ’s

possession relating to that loss. The insurer shall release the

requested information and cooperate with the official. The

requested information may include only:

(1)AAan insurance policy relevant to the fire loss

under investigation and any application for a policy;

(2)AApolicy premium payment records;

(3)AAthe history of the insured’s previous claims for

fire loss; and

(4)AAmaterial relating to the investigation of the

loss, including:

(A)AAstatements of any person;
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(B)AAproof of loss; or

(C)AAother relevant evidence.

(b)AAThis section does not authorize a public official or

agency to adopt or require any type of periodic report by an

insurer.

(c)AAAn insurer that has reason to suspect that a fire loss to

the property of a person insured by the insurer was caused by

incendiary means and that receives a request for information under

Subsection (a) shall:

(1)AAnotify the requesting official and provide the

official with all relevant material acquired during the insurer ’s

investigation of the fire loss;

(2)AAcooperate with and take any action requested of

the insurer by a law enforcement agency; and

(3)AApermit a person ordered by a court to inspect any

of the insurer’s records relating to the insurance policy and the

loss.

(d)AAIn the absence of fraud or malice, an insurer or a person

who provided information on the insurer’s behalf is not liable for

damages in a civil action or subject to criminal prosecution for an

oral or written statement made or any other action taken that is

necessary to supply information required under this section.

(e)AAAn official or a department or agency employee who

receives information under this section shall maintain the

confidentiality of the information until the information is

required to be released in a criminal or civil proceeding.

(f)AAAn official described by Subsection (a) may be required

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

558



to testify as to any information in the official ’s possession

regarding the fire loss of property in a civil action in which a

person seeks recovery for the loss from an insurer under an

insurance policy.

(g)AAA person may not intentionally:

(1)AArefuse to release information requested under

Subsection (a);

(2)AArefuse to notify the fire marshal of a fire loss

required to be reported under Subsection (c);

(3)AArefuse to provide the fire marshal with relevant

information required to be provided under Subsection (c); or

(4)AAfail to maintain the confidentiality of

information that is confidential under Subsection (e). (V.T.I.C.

Art. 5.46.)

Sec.A2001.007.AACRIMINAL PENALTY. (a) An officer or

director of a fire insurance company described by Section 2001.001,

or an agent or person acting on behalf of or employed by a fire

insurance company described by Section 2001.001, commits an offense

if the officer, director, agent, or person intentionally:

(1)AAperforms or causes to be performed, alone or in

conjunction with a corporation, company, or person, an act

prohibited by a law described by Section 2001.001(a);

(2)AAfails to perform an act required to be performed by

a law described by Section 2001.001(a);

(3)AApermits an act prohibited by a law described by

Section 2001.001(a); or

(4)AAotherwise violates a law described by Section
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2001.001(a).

(b)AAAn offense under this section is a misdemeanor

punishable by a fine of not less than $300 or more than $1,000.

(V.T.I.C. Art. 5.48-1.)

Sec.A2001.008.AAIMMUNITY FROM PROSECUTION. (a) A person is

not excused from giving testimony or producing evidence when

legally required at the trial of another person charged with

violating a law relating to fire insurance on the ground that the

testimony or evidence may incriminate the person under the laws of

this state.

(b)AAA person may not be prosecuted or subjected to a penalty

or forfeiture for or because of a transaction, matter, or thing

about which the person testifies or produces evidence under this

section. (V.T.I.C. Art. 5.48-2.)

Sec.A2001.009.AALIMITATION ON COMPENSATION AND EXPENSES.

The total amount of necessary compensation for experts, clerical

personnel, and other department employees and necessary expenses,

including travel expenses, incurred by the department in

implementing the laws described by Section 2001.001(a) may not

exceed the amount of the assessments on the gross premiums of all

fire insurance companies engaged in the business of insurance in

this state. (V.T.I.C. Art. 5.51 (part).)

Sec.A2001.010.AAPUBLIC GUIDE RELATING TO COMMERCIAL PROPERTY

RATING. (a) In this section, "rating agency" means a public or

private legal entity that is authorized to conduct commercial

property rating in this state.

(b)AAThe commissioner shall make available to the public a
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generalized guide that:

(1)AAsummarizes the procedures used by the department

or other rating agency to rate nonresidential commercial buildings

in this state; and

(2)AAspecifies how different construction elements and

techniques used in a building project affect the insurance rating

of the completed building.

(c)AAThe commissioner may charge a reasonable fee to cover

the administrative costs of producing and distributing the guide.

(d)AAThe commissioner shall review the information in the

guide in January of each odd-numbered year and shall revise the

guide as necessary to incorporate any changes that have occurred in

the preceding biennium that affect the information. (V.T.I.C.

Art.A5.25-1.)

CHAPTER 2002. POLICY PROVISIONS AND FORMS FOR FIRE INSURANCE AND

ALLIED LINES, INCLUDING RESIDENTIAL PROPERTY INSURANCE

SUBCHAPTER A. POLICY PROVISIONS

Sec.A2002.001.AAENDORSEMENTS REDUCING AMOUNT OF

AAAAAAAAAAAAAAAAAACOVERAGE

Sec.A2002.002.AALIEN ON INSURED PROPERTY

Sec.A2002.003.AACOVERAGES FOR SPOUSES AND FORMER

AAAAAAAAAAAAAAAAAASPOUSES

Sec.A2002.004.AAJEWELRY COVERAGE

Sec.A2002.005.AACOINSURANCE CLAUSES

Sec.A2002.006.AAPROVISIONS GOVERNING CERTAIN CONDITIONS

AAAAAAAAAAAAAAAAAAOR RISKS

[Sections 2002.007-2002.050 reserved for expansion]
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SUBCHAPTER B. POLICY FORMS

Sec.A2002.051.AAPOLICY FORMS AND ENDORSEMENTS FOR

AAAAAAAAAAAAAAAAAARESIDENTIAL PROPERTY INSURANCE

Sec.A2002.052.AAAPPLICABILITY OF OTHER LAW TO

AAAAAAAAAAAAAAAAAARESIDENTIAL PROPERTY INSURANCE

[Sections 2002.053-2002.100 reserved for expansion]

SUBCHAPTER C. ITEMS PROVIDED TO POLICYHOLDER IN CONNECTION WITH

INSURANCE POLICY

Sec.A2002.101.AARATE ANALYSIS

Sec.A2002.102.AANOTICE OF RENEWAL

CHAPTER 2002. POLICY PROVISIONS AND FORMS FOR FIRE INSURANCE AND

ALLIED LINES, INCLUDING RESIDENTIAL PROPERTY INSURANCE

SUBCHAPTER A. POLICY PROVISIONS

Sec.A2002.001.AAENDORSEMENTS REDUCING AMOUNT OF

COVERAGE.AAAn insurer may not use an endorsement to a policy form to

which Article 5.35, Subchapter B, or Subchapter B, Chapter 2301,

applies that reduces the amount of coverage that would otherwise be

provided under the policy unless:

(1)AAthe insured requests the endorsement; or

(2)AAthe insurer provides the policyholder with a

written explanation of the change made by the endorsement before

the effective date of the change. (V.T.I.C. Art.A5.36.)

Sec.A2002.002.AALIEN ON INSURED PROPERTY. A provision in an

insurance policy issued by an insurer subject to this subtitle or

Subchapter C, Chapter 5, is void if the provision states that the

encumbrance of the insured property by a lien of any character at

the time of or after the policy’s issuance renders the policy void.
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(V.T.I.C. Art.A5.37.)

Sec.A2002.003.AACOVERAGES FOR SPOUSES AND FORMER SPOUSES. A

homeowners insurance policy or fire insurance policy promulgated

under Article 5.35 or filed and in effect as provided by Subchapter

B, Chapter 2301, may not be delivered, issued for delivery, or

renewed in this state unless the policy contains the following

language: "It is understood and agreed that this policy, subject to

all other terms and conditions contained in this policy, when

covering residential community property, as defined by state law,

shall remain in full force and effect as to the interest of each

spouse covered, irrespective of divorce or change of ownership

between the spouses unless excluded by endorsement attached to this

policy until the expiration of the policy or until canceled in

accordance with the terms and conditions of this policy."

(V.T.I.C. Art.A5.35-1.)

Sec.A2002.004.AAJEWELRY COVERAGE.AA(a)AAIn this section,

"personal property insurance" means insurance against damage to or

loss of tangible personal property, including coverage provided in

a homeowners insurance policy, residential fire and allied lines

insurance policy, or farm and ranch owners insurance policy.

(b)AAThis section applies to each insurer that provides

personal property insurance in this state, including a county

mutual insurance company, farm mutual insurance company, Lloyd ’s

plan, and reciprocal or interinsurance exchange.

(c)AAAn insurer that provides personal property insurance

coverage in this state for jewelry may elect to pay either:

(1)AAthe stated value of the jewelry item; or
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(2)AAthe actual cost of replacing the jewelry item with

one of like kind and quality. (V.T.I.C. Art.A5.35-2.)

Sec.A2002.005.AACOINSURANCE CLAUSES. (a) Except as

otherwise provided by this section, an insurer subject to this

subtitle or Subchapter C, Chapter 5, may not issue an insurance

policy or contract covering property in this state that contains a

clause that:

(1)AArequires the insured to obtain or maintain a

larger amount of insurance than expressed in the policy or

contract; or

(2)AAin any way provides that the insured is liable as a

coinsurer with the insurer issuing the policy or contract for any

part of the loss or damage that may be caused by fire to the property

described in the policy or contract.

(b)AAA clause described by Subsection (a) is void.

(c)AAA coinsurance clause may be included in an insurance

policy written on cotton, grain, or other products in the process of

marketing, shipping, storing, or manufacturing.

(d)AAAn insured may be given an option to accept an insurance

policy or contract that contains a clause described by Subsection

(a) covering a class of property other than the property described

by Subsection (c), a private dwelling, or a stock of merchandise

offered for sale at retail that has a value of less than $10,000, if

the insured is allowed a reduction in the premium rate for the

policy or contract. A clause to which this subsection applies is

valid and binding. The commissioner may promulgate the premium

rates that apply to a coinsurance clause under this subsection.
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(e)AAThe commissioner by order may authorize or require the

use of any form of coinsurance clause in connection with an

insurance policy that insures against the hazards of tornado,

windstorm, and hail on any class of property. The commissioner may

adopt rules with reference to:

(1)AAcoinsurance clauses authorized or required by this

subsection and the use of those clauses; and

(2)AAcredits in premium rates for the use of

coinsurance clauses authorized or required by this subsection.

(V.T.I.C. Art.A5.38.)

Sec.A2002.006.AAPROVISIONS GOVERNING CERTAIN CONDITIONS OR

RISKS. (a) This chapter; Sections 403.002, 2001.001-2001.006,

2001.009, and 2001.010; Subchapter H, Chapter 544; Subchapter D,

Chapter 1806; Chapters 2003, 2004, 2006, and 2171; and Articles

5.25, 5.25A, 5.25-3, 5.26, 5.27, 5.28, 5.29, 5.30, 5.31, 5.32,

5.34, 5.35, 5.39, 5.40, and 5.41 govern the following in the same

manner and to the same extent those provisions govern fire

insurance and fire insurance rates:

(1)AAinsurance coverage for any of the following

conditions or risks:

(A)AAweather or climatic conditions, including

lightning, tornado, windstorm, hail, cyclone, rain, or frost and

freeze;

(B)AAearthquake or volcanic eruption;

(C)AAsmoke or smudge;

(D)AAexcess or deficiency of moisture;

(E)AAflood;
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(F)AAthe rising water of an ocean or an ocean ’s

tributary;

(G)AAbombardment, invasion, insurrection, riot,

civil war or commotion, military or usurped power, or any order of a

civil authority made to prevent the spread of a conflagration,

epidemic or catastrophe;

(H)AAvandalism or malicious mischief;

(I)AAstrike or lockout;

(J)AAexplosion, as provided by Subsection (b);

(K)AAwater or other fluid or substance resulting

from:

(i)AAthe breakage or leakage of a sprinkler,

pump, or other apparatus erected for extinguishing fire, or a water

pipe or other conduit or container; or

(ii)AAcasual water entering a building

through a leak or opening in the building or by seepage through

building walls; or

(L)AAaccidental damage to a sprinkler, pump, fire

apparatus, pipe, or other conduit or container described by

Paragraph (K)(i);

(2)AApremium rates in this state for the insurance

described by Subdivision (1); and

(3)AAall matters pertaining to the insurance described

by Subdivision (1), except as provided by this section with respect

to marine insurance as defined by Section 1807.001.

(b)AAIn this section:

(1)AA"explosion" includes:
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(A)AAthe explosion of a pressure vessel, other

than a steam boiler of more than 15 pounds pressure, in a building

designed and used solely for residential purposes by not more than

four families;

(B)AAan explosion of any kind originating outside

of an insured building or outside of the building containing the

insured property;

(C)AAthe explosion of a pressure vessel that does

not contain steam or that is not operated with steam coils or steam

jets; and

(D)AAan electric disturbance causing or

concomitant with an explosion in public service or public utility

property; and

(2)AAinsurance coverage for explosion does not include

coverage for loss of or damage to any property of the insured

resulting from the explosion of or injury to:

(A)AAa boiler, heater, or other fired pressure

vessel;

(B)AAan unfired pressure vessel;

(C)AAa pipe or container connected with a boiler

or vessel described by Paragraph (A) or (B);

(D)AAan engine, turbine, compressor, pump, or

wheel;

(E)AAan apparatus generating, transmitting, or

using electricity; or

(F)AAany other machinery or apparatus connected

with or operated by a boiler, vessel, or machine described by
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Paragraphs (A)-(E).

(c)AAThis section does not apply to:

(1)AAa farm mutual insurance company operating under

Chapter 911;

(2)AAa county mutual insurance company operating under

Chapter 912;

(3)AAa mutual insurance company engaged in business

under Chapter 12, Title 78, Revised Statutes, before that chapter ’s

repeal by Section 18, Chapter 40, Acts of the 41st Legislature, 1st

Called Session, 1929, as amended by Section 1, Chapter 60, General

Laws, Acts of the 41st Legislature, 2nd Called Session, 1929, that

retains the rights and privileges under the repealed law to the

extent provided by those sections;

(4)AAthe making of inspections or issuance of

certificates of inspections on a boiler, apparatus, or machinery

described by Subsection (b)(2), whether insured or otherwise; or

(5)AAthe insurance of a vessel or craft, its cargo,

marine builder’s risk, marine protection and indemnity, or another

risk commonly insured under a marine insurance policy, as

distinguished from an inland marine insurance policy. (V.T.I.C.

Art. 5.52, Secs. (a), (c); Art. 5.53 (part); Art. 5.54 (part).)

[Sections 2002.007-2002.050 reserved for expansion]

SUBCHAPTER B. POLICY FORMS

Sec.A2002.051.AAPOLICY FORMS AND ENDORSEMENTS FOR

RESIDENTIAL PROPERTY INSURANCE. Notwithstanding Subsections

(a)-(j), Article 5.35, policy forms and endorsements for

residential property insurance in this state are regulated under

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

568



Subchapter A, Chapter 2301, and Article 5.13-2. (V.T.I.C. Art.

5.35, Sec. (k)(1), as added Acts 78th Leg., R.S., Ch. 206.)

Sec.A2002.052.AAAPPLICABILITY OF OTHER LAW TO RESIDENTIAL

PROPERTY INSURANCE.AAAn insurer may continue to use a policy form

or endorsement promulgated, approved, or adopted by the

commissioner under Article 5.35 before June 11, 2003, on

notification in writing to the commissioner that the insurer will

continue to use the policy form or endorsement. (V.T.I.C.

Art.A5.35, Sec. (k)(2), as added Acts 78th Leg., R.S., Ch. 206.)

[Sections 2002.053-2002.100 reserved for expansion]

SUBCHAPTER C. ITEMS PROVIDED TO POLICYHOLDER IN CONNECTION WITH

INSURANCE POLICY

Sec.A2002.101.AARATE ANALYSIS.AA(a)AAOn issuing a fire

insurance policy, an insurer engaged in the business of fire

insurance in this state shall provide the policyholder with a

written analysis of the rate or premium charged for the policy

showing the items of charge and credit that determine the rate or

premium.

(b)AASubsection (a) does not apply if the insurer has

previously provided the policyholder with an analysis of the rate

or premium. (V.T.I.C. Art.A5.30, Sec. (a) (part).)

Sec.A2002.102.AANOTICE OF RENEWAL.AA(a)AAAn insurer,

including a farm mutual insurance company, county mutual insurance

company, Lloyd’s plan, or reciprocal or interinsurance exchange,

that renews a homeowners insurance policy, fire and residential

allied lines insurance policy, farm and ranch owners insurance

policy, or farm and ranch insurance policy must provide the
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policyholder with written notice of any difference between each

form of the policy offered to the policyholder on renewal and the

form of the policy held immediately before renewal.

(b)AAA notice provided under this section must be written in

plain language.

(c)AAThe commissioner may adopt rules as necessary to

implement this section. (V.T.I.C. Art.A5.45.)

CHAPTER 2003. PROCEDURES FOR EVALUATING FIRE LOSS RISK

SUBCHAPTER A. EVALUATING FIRE LOSS RISK

Sec.A2003.001.AAFIRE LOSS INFORMATION

Sec.A2003.002.AAFIRE SUPPRESSION RATINGS FOR BORDER

AAAAAAAAAAAAAAAAAAMUNICIPALITIES

Sec.A2003.003.AACREDIT FOR REDUCING FIRE HAZARD

Sec.A2003.004.AAPOLICYHOLDER CREDIT FOR REDUCING HAZARD

[Sections 2003.005-2003.050 reserved for expansion]

SUBCHAPTER B. MUNICIPAL FIRE LOSS LISTS

Sec.A2003.051.AAANNUAL LIST OF INSURED FIRE LOSSES BY

AAAAAAAAAAAAAAAAAAMUNICIPALITY

Sec.A2003.052.AAMUNICIPALITY ’S REQUEST FOR LIST; RETURN

AAAAAAAAAAAAAAAAAAREPORT

Sec.A2003.053.AALIST CORRECTIONS; USE

Sec.A2003.054.AACHARGE FOR LIST AND FIRE RECORD SYSTEM

Sec.A2003.055.AADEPARTMENT AUTHORITY TO REQUIRE

AAAAAAAAAAAAAAAAAAPROVISION OF FIRE LOSS INFORMATION

Sec.A2003.056.AADISCRETIONARY PROVISION OF LIST

[Sections 2003.057-2003.100 reserved for expansion]
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SUBCHAPTER C. VOLUNTARY INSPECTION PROGRAM

Sec.A2003.101.AADEFINITIONS

Sec.A2003.102.AARIGHT TO VOLUNTARY INSPECTION OF

AAAAAAAAAAAAAAAAAAPROPERTY CONDITION

Sec.A2003.103.AAPLAN OF OPERATION

Sec.A2003.104.AAELIGIBLE INSPECTORS

Sec.A2003.105.AAPRESUMPTION OF INSURABILITY

Sec.A2003.106.AAENFORCEMENT

Sec.A2003.107.AARULES

CHAPTER 2003. PROCEDURES FOR EVALUATING FIRE LOSS RISK

SUBCHAPTER A. EVALUATING FIRE LOSS RISK

Sec.A2003.001.AAFIRE LOSS INFORMATION.AA(a)AAThe department

shall ascertain as soon as practicable the annual fire loss in this

state.

(b)AAThe department shall, in a manner that will aid in

determining equitable insurance rates and methods to reduce annual

fire loss and insurance rates of this state or subdivisions of this

state:

(1)AAobtain, make, and maintain records regarding the

annual fire loss in this state; and

(2)AAcollect data concerning the annual fire loss as

necessary to enable the department to classify:

(A)AAfire losses in this state;

(B)AAthe causes of those fire losses;

(C)AAthe amount of the premiums collected for fire

loss for each class of risk; and

(D)AAthe amount paid for the fire losses.
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(c)AAThe commissioner may designate one or more advisory

organizations or other agencies to gather, audit, and compile the

fire loss experience of insurers. The insurers shall bear the costs

incurred under this subsection.

(d)AATo implement this section, the department may:

(1)AAemploy clerical personnel, inspectors, experts,

and other assistants; and

(2)AAincur other necessary expenses. (V.T.I.C.

Art.A5.25, Sec. (a) (part).)

Sec.A2003.002.AAFIRE SUPPRESSION RATINGS FOR BORDER

MUNICIPALITIES.AAIn assigning or evaluating a fire suppression

rating for a municipality at or near the border between this state

and another state or the United Mexican States, the commissioner

shall consider the existence and capabilities of a fire department

or volunteer fire department that:

(1)AAserves an adjoining or nearby municipality in the

other state or the United Mexican States; and

(2)AAby agreement or by long-standing practice provides

fire suppression services to the municipality in this state.

(V.T.I.C. Art.A5.25-3 (part).)

Sec.A2003.003.AACREDIT FOR REDUCING FIRE HAZARD.AAThe

commissioner may give a locality, municipality, or other political

subdivision credit for:

(1)AAeach fire hazard that the locality, municipality,

or other political subdivision reduces or removes;

(2)AAadditional fire-fighting equipment, increased

police protection, or any other equipment or improvement that tends
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to reduce the fire hazard of the locality, municipality, or other

political subdivision; and

(3)AAa good fire record made by the locality,

municipality, or other political subdivision. (V.T.I.C.

Art.A5.33, Sec. (a).)

Sec.A2003.004.AAPOLICYHOLDER CREDIT FOR REDUCING

HAZARD.AA(a)AAThe commissioner may require an insurer to give

credit to a policyholder for a hazard that the policyholder reduces

or removes.

(b)AAFor purposes of this section, the following actions

constitute a reduction in hazard by a policyholder:

(1)AAthe installation of a new standard fire hydrant

approved by the department within the required distance of a risk,

as prescribed by the department; or

(2)AAthe use of compressed air foam technology in

fire-fighting equipment.

(c)AAThe insurer shall give credit in the proportion that the

hazard is reduced or removed and shall refund to the policyholder

the proportional part of the unearned premium charged for the

hazard that is reduced or removed. (V.T.I.C. Art.A5.33, Secs. (b),

(c), (d).)

[Sections 2003.005-2003.050 reserved for expansion]

SUBCHAPTER B. MUNICIPAL FIRE LOSS LISTS

Sec.A2003.051.AAANNUAL LIST OF INSURED FIRE LOSSES BY

MUNICIPALITY. (a) The department shall compile for each

municipality in this state a list for distribution to the

municipality of the insured fire and lightning losses that:
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(1)AAexceed $100; and

(2)AAare paid in the municipality for the preceding

statistical year under policy forms:

(A)AAadopted or approved by the commissioner and

authorized for use by Section 2301.052(b); or

(B)AAfiled and in effect as provided by Section

2301.052(a).

(b)AAEach list must include:

(1)AAthe name of each person recovering a loss under a

policy form described by Subsection (a);

(2)AAthe address or location where the loss occurred;

and

(3)AAthe amount paid by the insurer on the loss.

(c)AAThe department shall develop each list from information

obtained from insurer reports of individual losses during the

statistical year. (V.T.I.C. Art.A5.25-2, Secs. 1, 2.)

Sec.A2003.052.AAMUNICIPALITY’S REQUEST FOR LIST; RETURN

REPORT. (a) The department shall provide to a municipality a copy

of the list compiled under Section 2003.051 for the municipality on

the request of the municipality or the municipality ’s authorized

agent or fire marshal.

(b)AAEach municipality shall investigate the information

contained in the list to determine the losses actually occurring

within the limits of the municipality. The municipality shall

report to the department:

(1)AAa list of the losses that actually occurred within

the limits of the municipality;
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(2)AAa list of the losses that did not occur within the

limits of the municipality; and

(3)AAother evidence essential to establishing the

losses occurring in the municipality. (V.T.I.C. Art.A5.25-2, Secs.

3, 4.)

Sec.A2003.053.AALIST CORRECTIONS; USE.AAThe department

shall:

(1)AAmake changes that the department considers

appropriate to correct the list compiled under Section 2003.051 for

a municipality; and

(2)AAuse the corrected list to determine the fire

record credit or debit for the municipality for the next year.

(V.T.I.C. Art.A5.25-2, Sec. 5.)

Sec.A2003.054.AACHARGE FOR LIST AND FIRE RECORD SYSTEM.AAThe

commissioner shall set and collect a charge for compiling and

providing a list under this subchapter and as the commissioner

considers appropriate for administering the fire record system.

(V.T.I.C. Art.A5.25-2, Sec. 6.)

Sec.A2003.055.AADEPARTMENT AUTHORITY TO REQUIRE PROVISION OF

FIRE LOSS INFORMATION.AATo accumulate statistical information for

the control and prevention of fires, the department may require

each municipality in this state and each insurer engaged in

business in this state to provide to the department a complete and

accurate report that lists all fire and lightning losses occurring

in this state that are reflected in the municipality ’s or insurer’s

records. (V.T.I.C. Art.A5.25-2, Sec. 7.)

Sec.A2003.056.AADISCRETIONARY PROVISION OF LIST.AAThe
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department is not required to provide a list compiled under this

subchapter if the fire record system is not in effect. (V.T.I.C.

Art.A5.25-2, Sec. 8.)

[Sections 2003.057-2003.100 reserved for expansion]

SUBCHAPTER C. VOLUNTARY INSPECTION PROGRAM

Sec.A2003.101.AADEFINITIONS.AAIn this subchapter:

(1)AA"Inspection" means a physical inspection of

property for which residential property insurance is sought.

(2)AA"Inspection certificate" means a certificate

issued under this subchapter by an inspector indicating that the

condition of property meets or exceeds minimum standards.

(3)AA"Inspector" means a person authorized by the

commissioner to perform inspections under this subchapter.

(4)AA"Minimum standards" means the standards adopted by

the commissioner by rule regarding the insurability of property

under this subchapter.

(5)AA"Residential property insurance" means insurance

against loss to real or tangible personal property at a fixed

location that is provided though a homeowners insurance policy, a

residential fire and allied lines insurance policy, or a farm and

ranch owners insurance policy. (V.T.I.C. Art.A5.33B, Sec. 2.)

Sec.A2003.102.AARIGHT TO VOLUNTARY INSPECTION OF PROPERTY

CONDITION.AAA person with an insurable interest in real or tangible

personal property at a fixed location who desires to purchase

residential property insurance may obtain an independent

inspection of the condition of the property by an inspector

authorized to perform inspections under this subchapter. (V.T.I.C.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

576



Art.A5.33B, Sec. 1.)

Sec.A2003.103.AAPLAN OF OPERATION.AA(a)AAThe commissioner

shall adopt a plan of operation for the voluntary inspection

program.

(b)AAThe plan of operation must include rules and standards

for the voluntary inspection program, including:

(1)AAthe manner and scope of the inspections to be

performed;

(2)AAthe contents of the written evaluation report;

(3)AAthe form of the inspection certificate to be

issued;

(4)AAthe term during which an inspection certificate is

valid;

(5)AArules for the certification or licensing of

persons authorized to perform inspections under the program; and

(6)AAthe fee that may be charged a person requesting an

inspection under the program. (V.T.I.C. Art.A5.33B, Sec. 3(a)

(part).)

Sec.A2003.104.AAELIGIBLE INSPECTORS.AAPersons who may be

certified or licensed to perform inspections under this subchapter

include:

(1)AAa person licensed to perform real property

inspections under Chapter 1102, Occupations Code; and

(2)AAa designated employee or agent of a county or

municipality that chooses to establish a voluntary inspection

program to inspect residential properties within the territorial

limits of the county or municipality. (V.T.I.C. Art.A5.33B, Sec.
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3(a) (part).)

Sec.A2003.105.AAPRESUMPTION OF INSURABILITY.AA(a)AAThe

existence of an inspection certificate issued under this subchapter

creates a presumption that the condition of the property inspected

is adequate for the issuance of residential property insurance.

(b)AAIf an inspection certificate is used in whole or in part

to determine insurability, an insurer may require as a condition of

issuing a residential property insurance policy that the applicant

for that insurance provide a written statement that there has not

been a material or substantial change to the property condition

since the date of the inspection certificate.

(c)AAAn insurer who receives an inspection certificate may

not use the condition of the property as grounds to refuse to issue

or renew residential property insurance unless the insurer:

(1)AAreinspects the property; and

(2)AAspecifies the areas of deficiency in the insurer’s

declination letter. (V.T.I.C. Art.A5.33B, Sec. 4.)

Sec.A2003.106.AAENFORCEMENT.AAThe commissioner by rule may

provide for the use of any disciplinary procedure authorized by

this code to:

(1)AAmaintain the integrity of the voluntary inspection

program; or

(2)AAensure compliance with this subchapter. (V.T.I.C.

Art.A5.33B, Sec. 5.)

Sec.A2003.107.AARULES. In addition to the plan of operation

adopted under Section 2003.103, the commissioner may adopt rules

that are appropriate to accomplish the purposes of this subchapter.
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(V.T.I.C. Art. 5.33B, Sec. 6.)

CHAPTER 2004. RESIDENTIAL PROPERTY INSURANCE IN UNDERSERVED AREAS

Sec.A2004.001.AADEFINITION

Sec.A2004.002.AADESIGNATION OF UNDERSERVED AREAS

Sec.A2004.003.AAAUTHORIZATION FOR ISSUANCE OF INSURANCE

Sec.A2004.004.AAEXCLUSION OF CERTAIN COVERAGE

Sec.A2004.005.AAAVAILABILITY OF COVERAGE

Sec.A2004.006.AAPOLICY FORMS

Sec.A2004.007.AAINAPPLICABILITY OF CERTAIN LAWS TO

AAAAAAAAAAAAAAAAAAPREMIUMS

Sec.A2004.008.AARATES

CHAPTER 2004. RESIDENTIAL PROPERTY INSURANCE IN UNDERSERVED AREAS

Sec.A2004.001.AADEFINITION.AAIn this chapter, "residential

property insurance" means insurance against loss to real or

tangible personal property at a fixed location that is provided

through a homeowners insurance policy, residential fire and allied

lines insurance policy, or farm and ranch owners insurance policy.

(V.T.I.C. Art.A5.35-3, Sec. 1(a) (part).)

Sec.A2004.002.AADESIGNATION OF UNDERSERVED AREAS.AA(a)AAThe

commissioner by rule may designate an area as an underserved area

for residential property insurance.

(b)AAIn determining which areas to designate as underserved,

the commissioner shall consider:

(1)AAwhether residential property insurance is not

reasonably available to a substantial number of owners of insurable

property in the area; and

(2)AAany other relevant factor as determined by the
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commissioner. (V.T.I.C. Art.A5.35-3, Sec. 1(a) (part).)

Sec.A2004.003.AAAUTHORIZATION FOR ISSUANCE OF

INSURANCE.AAAn insurer authorized to write property or casualty

insurance in this state, including a Lloyd ’s plan and a reciprocal

or interinsurance exchange, that writes residential property

insurance in this state may write that insurance on forms adopted

under this chapter. (V.T.I.C. Art.A5.35-3, Sec. 2.)

Sec.A2004.004.AAEXCLUSION OF CERTAIN COVERAGE.AAInsurance

provided under this chapter may not include windstorm and hail

insurance coverage for a risk eligible for that coverage under

Chapter 2210. (V.T.I.C. Art.A5.35-3, Sec. 1(b).)

Sec.A2004.005.AAAVAILABILITY OF COVERAGE.AAIn a designated

underserved area, each insurer described by Section 2004.003 shall

provide to the insurer’s agents, and the agents shall offer to all

insureds, the full range of coverages prescribed under this chapter

subject to the insurer ’s applicable rates and underwriting

guidelines. (V.T.I.C. Art.A5.35-3, Sec. 5.)

Sec.A2004.006.AAPOLICY FORMS. (a) The commissioner shall

adopt policy forms for residential property insurance that are

specifically for use in designated underserved areas. The policy

forms must include a basic policy covering fire and allied lines

perils with endorsements providing additional coverage at the

insured’s option.

(b)AAAn insurer writing insurance in an underserved area may

use the policy forms adopted under this chapter. (V.T.I.C.

Art.A5.35-3, Sec. 3.)

Sec.A2004.007.AAINAPPLICABILITY OF CERTAIN LAWS TO
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PREMIUMS.AAThe premium for an insurance policy written under this

chapter is not:

(1)AAsubject to tax under Chapter 221; and

(2)AAconsidered net direct premiums under Section

2210.003(7). (V.T.I.C. Art.A5.35-3, Secs. 6, 7.)

Sec.A2004.008.AARATES.AARates for coverage provided under

this chapter are determined according to the provisions of this

code applicable to the insurer providing the coverage. (V.T.I.C.

Art.A5.35-3, Sec. 4.)

CHAPTER 2005. HOME WARRANTY AND HOME

PROTECTION INSURANCE

Sec.A2005.001.AADEFINITIONS

Sec.A2005.002.AAAUTHORIZATION TO WRITE CERTAIN

AAAAAAAAAAAAAAAAAAINSURANCE

Sec.A2005.003.AAMANNER OF REGULATION

Sec.A2005.004.AALIMITS OF COVERAGE

CHAPTER 2005. HOME WARRANTY AND HOME

PROTECTION INSURANCE

Sec.A2005.001.AADEFINITIONS. In this chapter:

(1)AA"Home protection insurance" means coverage

insuring a purchaser of a home protection service or product

against actual property loss.

(2)AA"Home protection service or product" means a

service or product used for the protection of residential property,

including a service or product provided by a person regulated under

Chapter 1702, Occupations Code.

(3)AA"Home warranty insurance" means coverage:
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(A)AAinsuring performance by a builder of

residential property of the builder’s warranty obligations to a

purchaser of the residential property; or

(B)AAinsuring against named defects arising from

failure of the builder to construct residential property in

accordance with specified construction standards. (V.T.I.C. Art.

5.53-A, Sec. 2.)

Sec.A2005.002.AAAUTHORIZATION TO WRITE CERTAIN INSURANCE.

An insurer authorized to engage in the business of fire insurance

and allied lines or inland marine insurance may write home warranty

insurance or home protection insurance in this state. (V.T.I.C.

Art. 5.53-A, Sec. 1(a).)

Sec.A2005.003.AAMANNER OF REGULATION. Home warranty

insurance or home protection insurance is not inland marine

insurance, but is governed in the same manner and to the same extent

as inland marine insurance. (V.T.I.C. Art. 5.53-A, Sec. 1(b).)

Sec.A2005.004.AALIMITS OF COVERAGE. The amount of coverage

under a home protection insurance policy may not exceed $2,000 for

any single occurrence. (V.T.I.C. Art. 5.53-A, Sec. 1(c).)

CHAPTER 2006. PREMIUM RATE DISCOUNTS

SUBCHAPTER A. OPTIONAL PREMIUM DISCOUNT FOR USE OF INSULATING

CONCRETE FORM SYSTEM

Sec.A2006.001.AADEFINITIONS

Sec.A2006.002.AAOPTIONAL PREMIUM DISCOUNT

Sec.A2006.003.AAPROPERTY INSPECTION

Sec.A2006.004.AAPREMIUM DISCOUNT; EXCEPTION

Sec.A2006.005.AARULES
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[Sections 2006.006-2006.050 reserved for expansion]

SUBCHAPTER B. OPTIONAL PREMIUM DISCOUNT FOR CERTAIN RESIDENTIAL

PROPERTY INSURANCE POLICIES

Sec.A2006.051.AADEFINITIONS

Sec.A2006.052.AAOPTIONAL PREMIUM DISCOUNT

Sec.A2006.053.AAAPPROVAL OF ACTUARIALLY JUSTIFIED

AAAAAAAAAAAAAAAAAAPREMIUM DISCOUNT

Sec.A2006.054.AALIMIT ON PREMIUM DISCOUNT

Sec.A2006.055.AARULES AND GUIDELINES

CHAPTER 2006. PREMIUM RATE DISCOUNTS

SUBCHAPTER A. OPTIONAL PREMIUM DISCOUNT FOR USE OF INSULATING

CONCRETE FORM SYSTEM

Sec.A2006.001.AADEFINITIONS.AAIn this subchapter:

(1)AA"Applicant" includes:

(A)AAan applicant for new insurance coverage; and

(B)AAa policyholder renewing insurance coverage.

(2)AA"Insulating concrete form system" means a building

construction system primarily used to frame exterior walls in which

polystyrene foam forms are placed in the walls of a structure under

construction and filled with concrete and steel reinforcing

material to become a permanent part of the structure.

(3)AA"Insurer" means an insurer authorized to write

property and casualty insurance in this state, including:

(A)AAa county mutual insurance company;

(B)AAa farm mutual insurance company;

(C)AAa Lloyd’s plan; and

(D)AAa reciprocal or interinsurance exchange.
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(V.T.I.C. Art.A5.33E, Sec. 1.)

Sec.A2006.002.AAOPTIONAL PREMIUM DISCOUNT. (a) In

accordance with the rules adopted by the commissioner under this

subchapter, an insurer may grant to an applicant a discount in the

applicant’s homeowners insurance premiums for insured property on

receipt of written verification from the applicant that the

property was constructed with an insulating concrete form system.

(b)AAThe commissioner by rule shall prescribe the

requirements for determining that a structure was constructed with

an insulating concrete form system.

(c)AAVerification under this section must comply with the

requirements prescribed by the commissioner. (V.T.I.C.

Art.A5.33E, Secs. 2, 3(a) (part).)

Sec.A2006.003.AAPROPERTY INSPECTION.AA(a)AAIf determined

necessary by the commissioner, the rules adopted under this

subchapter may require an inspection of the property to be insured.

(b)AAThe applicant shall pay the costs of a required

inspection. (V.T.I.C. Art.A5.33E, Sec. 3(b).)

Sec.A2006.004.AAPREMIUM DISCOUNT; EXCEPTION. (a) The

commissioner by rule shall establish the premium discount under

this subchapter based on sound actuarial principles.

(b)AAThe commissioner may approve a premium discount greater

or less than the discount established by rule under Subsection (a)

if:

(1)AAthe insurer files the proposed discount with the

department; and

(2)AAthe commissioner determines that the proposed
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discount is actuarially justified. (V.T.I.C. Art.A5.33E, Sec. 4.)

Sec.A2006.005.AARULES. The commissioner may adopt rules as

necessary to implement this subchapter in addition to other rules

adopted under this subchapter. (V.T.I.C. Art. 5.33E, Sec.

3(a)(part).)

[Sections 2006.006-2006.050 reserved for expansion]

SUBCHAPTER B. OPTIONAL PREMIUM DISCOUNT FOR CERTAIN RESIDENTIAL

PROPERTY INSURANCE POLICIES

Sec.A2006.051.AADEFINITIONS.AAIn this subchapter:

(1)AA"Affiliate" means an entity classified as an

affiliate under Section 823.003.

(2)AA"Insurer" means an insurer authorized to write

residential property insurance, including:

(A)AAa county mutual insurance company;

(B)AAa farm mutual insurance company;

(C)AAa Lloyd’s plan; and

(D)AAa reciprocal or interinsurance exchange.

(3)AA"Residential property insurance" means property

or property and casualty insurance covering a dwelling, including:

(A)AAhomeowners insurance;

(B)AAresidential fire and allied lines insurance;

(C)AAfarm and ranch insurance; and

(D)AAfarm and ranch owners insurance. (V.T.I.C.

Art.A5.43, Sec. (a).)

Sec.A2006.052.AAOPTIONAL PREMIUM DISCOUNT. (a) Except as

provided by Section 2006.053, an insurer that issues a residential

property insurance policy may:
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(1)AAdiscount the premiums that would otherwise be

charged for the policy by not less than three percent if the

policyholder:

(A)AAhas continuously been a residential property

insurance policyholder with the insurer or an affiliate of the

insurer; and

(B)AAhas not filed a residential property

insurance claim during the three years before the effective date of

the policy; and

(2)AAincrease the amount of the discount by one percent

for each subsequent year in which the policyholder:

(A)AAhas been a residential property insurance

policyholder with the insurer or an affiliate of the insurer; and

(B)AAhas not filed a residential property

insurance claim.

(b)AAThis section applies regardless of whether any of the

policies that continuously covered the policyholder was a different

kind of residential property insurance policy from the policy

eligible for the premium discount. (V.T.I.C. Art. 5.43, Secs. (b),

(d).)

Sec.A2006.053.AAAPPROVAL OF ACTUARIALLY JUSTIFIED PREMIUM

DISCOUNT. The commissioner may approve a premium discount filed

with the department that is greater or less than the discount

specified by this subchapter if the commissioner determines the

discount is actuarially justified. (V.T.I.C. Art.A5.43, Sec. (e)

(part).)

Sec.A2006.054.AALIMIT ON PREMIUM DISCOUNT. An insurer that
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provides a premium discount under this subchapter is not required

to provide the discount in an amount that exceeds 10 percent of the

premiums that would otherwise be charged for the residential

property insurance policy. (V.T.I.C. Art.A5.43, Sec. (c).)

Sec.A2006.055.AARULES AND GUIDELINES. (a) The commissioner

shall adopt rules as necessary to implement this subchapter.

(b)AAThe commissioner by rule shall establish guidelines

under which an insurer that provides a premium discount under this

subchapter shall determine the appropriate discount based on sound

actuarial principles. (V.T.I.C. Art.A5.43, Sec. (e) (part).)

CHAPTER 2007. ASSESSMENT FOR RURAL FIRE PROTECTION

Sec.A2007.001.AAAPPLICABILITY OF CHAPTER

Sec.A2007.002.AAASSESSMENT

Sec.A2007.003.AADETERMINATION OF ASSESSMENT

Sec.A2007.004.AADATES OF ASSESSMENT AND PAYMENT

Sec.A2007.005.AARECOVERY OF ASSESSMENT

Sec.A2007.006.AANOTICE TO POLICYHOLDERS

Sec.A2007.007.AAVOLUNTEER FIRE DEPARTMENT ASSISTANCE

AAAAAAAAAAAAAAAAAAFUND

Sec.A2007.008.AARULES; COOPERATION

Sec.A2007.009.AAEXPIRATION OF CHAPTER

CHAPTER 2007. ASSESSMENT FOR RURAL FIRE PROTECTION

Sec.A2007.001.AAAPPLICABILITY OF CHAPTER.AAThis chapter

applies only to an insurer that:

(1)AAis authorized to engage in business in this state,

including a stock company, mutual insurance company, farm mutual

insurance company, county mutual insurance company, Lloyd ’s plan,
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and reciprocal or interinsurance exchange; and

(2)AAwrites a policy of:

(A)AAhomeowners insurance;

(B)AAfire insurance;

(C)AAfarm and ranch owners insurance;

(D)AAprivate passenger automobile physical damage

insurance;

(E)AAcommercial automobile physical damage

insurance; or

(F)AAcommercial multiple peril insurance.

(V.T.I.C. Art. 5.102, Secs. 1(1), (2) (part), 2.)

Sec.A2007.002.AAASSESSMENT.AAThe comptroller shall assess

against all insurers to which this chapter applies a combined total

of $15 million for each 12-month period. (V.T.I.C. Art.A5.102,

Sec. 3(a) (part).)

Sec.A2007.003.AADETERMINATION OF ASSESSMENT.AA(a)AAIn this

section, "net direct premium" means the gross direct premium

written and reported by an insurer on annual financial statements

on:

(1)AAan insurance policy described by Section

2007.001(2), other than a commercial multiple peril policy; and

(2)AAthe nonliability portion of a commercial multiple

peril policy.

(b)AAEach insurer shall pay a portion of the assessment in

the proportion that the insurer’s net direct premiums for the

period for which the assessment is made bear to the aggregate net

direct premiums written in this state by all insurers for that
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period. (V.T.I.C. Art.A5.102, Secs. 1(2) (part), 3(a) (part).)

Sec.A2007.004.AADATES OF ASSESSMENT AND PAYMENT.AA(a)AAThe

comptroller shall assess insurers under this chapter on or before

September 1 of each year.

(b)AAAn insurer shall pay the amount of the insurer ’s

assessment on or after the 60th day after the date the comptroller

assesses the insurer. (V.T.I.C. Art.A5.102, Secs. 3(b), (c).)

Sec.A2007.005.AARECOVERY OF ASSESSMENT.AAAn insurer may

recover an assessment under this chapter by:

(1)AAreflecting the assessment as an expense in a rate

filing required under this code; or

(2)AAcharging the insurer’s policyholders. (V.T.I.C.

Art. 5.102, Sec. 3(d).)

Sec.A2007.006.AANOTICE TO POLICYHOLDERS.AA(a)AAAn insurer

that recovers an assessment by charging the insurer’s policyholders

under Section 2007.005 shall provide notice to each policyholder

regarding the amount of the assessment being recovered.

(b)AAThe notice may be included on:

(1)AAa declarations page;

(2)AAa renewal certificate; or

(3)AAa billing statement.

(c)AAThe commissioner by rule may adopt a form for providing

the notice. (V.T.I.C. Art. 5.102, Sec. 3(e).)

Sec.A2007.007.AAVOLUNTEER FIRE DEPARTMENT ASSISTANCE

FUND.AAThe comptroller shall credit assessments collected under

this chapter to the volunteer fire department assistance fund

created under Section 614.104, Government Code. (V.T.I.C.
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Art.A5.102, Sec. 3(f).)

Sec.A2007.008.AARULES; COOPERATION.AA(a)AAThe comptroller

and the commissioner shall adopt rules as necessary to implement

this chapter.

(b)AAThe comptroller and the department shall cooperate as

necessary to implement this chapter. (V.T.I.C. Art. 5.102, Sec.

4.)

Sec.A2007.009.AAEXPIRATION OF CHAPTER.AAThis chapter

expires September 1, 2011. (V.T.I.C. Art. 5.102, Sec. 5.)

[Chapters 2008-2050 reserved for expansion]

SUBTITLE E. WORKERS’ COMPENSATION INSURANCE

CHAPTER 2051. GENERAL PROVISIONS: WORKERS’ COMPENSATION INSURANCE

SUBCHAPTER A. APPLICABILITY AND CONSTRUCTION

Sec.A2051.001.AADEFINITION

Sec.A2051.002.AACONSTRUCTION OF CERTAIN LAWS

[Sections 2051.003-2051.050 reserved for expansion]

SUBCHAPTER B. COMPENSATION AND EXPENSES

Sec.A2051.051.AALIMITATION ON COMPENSATION AND EXPENSES

[Sections 2051.052-2051.100 reserved for expansion]

SUBCHAPTER C. POLICYHOLDER DUTIES

Sec.A2051.101.AADISCLOSURE BY POLICYHOLDER REQUIRED

[Sections 2051.102-2051.150 reserved for expansion]

SUBCHAPTER D. DUTIES AND PROHIBITED ACTS; ENFORCEMENT

Sec.A2051.151.AANOTICE OF CLAIMS INFORMATION TO

AAAAAAAAAAAAAAAAAAPOLICYHOLDER REQUIRED; ADMINISTRATIVE

AAAAAAAAAAAAAAAAAAPENALTY
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Sec.A2051.152.AAPROHIBITED ACTS BY PERSON;

AAAAAAAAAAAAAAAAAAADMINISTRATIVE PENALTY

Sec.A2051.153.AALIABILITY OF POLICYHOLDER FOR

AAAAAAAAAAAAAAAAAAADDITIONAL PREMIUM

Sec.A2051.154.AAPROHIBITED ACT BY INSURER;

AAAAAAAAAAAAAAAAAAADMINISTRATIVE PENALTY

Sec.A2051.155.AASANCTION OF AGENT REQUIRED

Sec.A2051.156.AACANCELLATION OF CERTIFICATE OF

AAAAAAAAAAAAAAAAAAAUTHORITY REQUIRED

Sec.A2051.157.AAPENALTY FOR CERTAIN VIOLATIONS

[Sections 2051.158-2051.200 reserved for expansion]

SUBCHAPTER E. RULES

Sec.A2051.201.AARULEMAKING AUTHORITY: WORKERS ’

AAAAAAAAAAAAAAAAAACOMPENSATION INSURANCE

CHAPTER 2051. GENERAL PROVISIONS: WORKERS’ COMPENSATION INSURANCE

SUBCHAPTER A. APPLICABILITY AND CONSTRUCTION

Sec.A2051.001.AADEFINITION. In this chapter, "insurance

company" means a stock company, mutual insurance company,

reciprocal or interinsurance exchange, or Lloyd ’s plan authorized

to engage in the business of workers’ compensation insurance in

this state. (V.T.I.C. Art. 5.63.)

Sec.A2051.002.AACONSTRUCTION OF CERTAIN LAWS.AAThe

following shall be construed and applied independently of any other

law that relates to insurance rates and forms or prescribes the

duties of the commissioner or the department:

(1)AAthis chapter;

(2)AASubchapter D, Chapter 5;
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(3)AAChapter 251, as that chapter relates to workers ’

compensation insurance;

(4)AAChapters 255, 426, 2052, and 2053; and

(5)AAChapter 406A, Labor Code. (V.T.I.C. Art.A5.66

(part).)

[Sections 2051.003-2051.050 reserved for expansion]

SUBCHAPTER B. COMPENSATION AND EXPENSES

Sec.A2051.051.AALIMITATION ON COMPENSATION AND EXPENSES.

The total amount of necessary compensation of experts, clerical

personnel, and other department employees, necessary travel

expenses, and other expenses necessarily incurred to implement the

purposes of the laws referenced in Sections 2051.002(1), (2), (3),

(4), and (5) may not exceed the total amount assessed and collected

from insurance companies writing workers’ compensation insurance

in this state. (V.T.I.C. Art. 5.67 (part).)

[Sections 2051.052-2051.100 reserved for expansion]

SUBCHAPTER C. POLICYHOLDER DUTIES

Sec.A2051.101.AADISCLOSURE BY POLICYHOLDER REQUIRED. (a) A

policyholder shall fully disclose to the policyholder ’s insurance

company:

(1)AAinformation concerning the policyholder ’s

ownership, change of ownership, operations, or payroll; and

(2)AAthe policyholder’s records relating to workers’

compensation insurance.

(b)AAThe commissioner shall adopt rules necessary to

implement this section. (V.T.I.C. Art.A5.65B, Secs. (a), (d).)

[Sections 2051.102-2051.150 reserved for expansion]
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SUBCHAPTER D. DUTIES AND PROHIBITED ACTS; ENFORCEMENT

Sec.A2051.151.AANOTICE OF CLAIMS INFORMATION TO POLICYHOLDER

REQUIRED; ADMINISTRATIVE PENALTY. (a) Except as otherwise

provided by Subsection (b), an insurance company that writes

workers’ compensation insurance in this state shall notify a

policyholder of a claim that is filed against the policyholder ’s

policy and, after the initial notice, the company shall notify the

policyholder of:

(1)AAany proposal to settle the claim; or

(2)AAon receipt of a written request from the

policyholder, any administrative or judicial proceeding relating

to the resolution of the claim, including a benefit review

conference conducted by the Texas Workers ’ Compensation

Commission.

(b)AAA policyholder may waive the notice required by

Subsection (a).

(c)AAAn insurance company that writes workers’ compensation

insurance in this state, on the written request of a policyholder,

shall provide to the policyholder:

(1)AAa list of:

(A)AAclaims charged against the policy; and

(B)AApayments made and reserves established on

each claim; and

(2)AAa statement explaining the effect of claims on

premium rates.

(d)AAThe insurance company shall provide the information

described by Subsection (c) in writing not later than the 30th day
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after the date the company receives the policyholder ’s written

request for the information. For purposes of this subsection,

information is considered to be provided to the policyholder on the

date the information is:

(1)AAreceived by the United States Postal Service; or

(2)AApersonally delivered to the policyholder.

(e)AAAn insurance company that fails to comply with this

section commits a Class D administrative violation under Subtitle

A, Title 5, Labor Code. (V.T.I.C. Art.A5.65A.)

Sec.A2051.152.AAPROHIBITED ACTS BY PERSON; ADMINISTRATIVE

PENALTY. (a) A person commits an administrative violation if the

person:

(1)AAto obtain workers’ compensation insurance coverage

for the person or another person, intentionally or knowingly:

(A)AAmakes a false statement;

(B)AAmisrepresents or conceals a material fact;

(C)AAmakes a false entry in, fabricates, alters,

conceals, or destroys a document; or

(D)AAconspires to commit an act listed in

Paragraph (A), (B), or (C); or

(2)AAintentionally and knowingly obtains or maintains:

(A)AAworkers’ compensation insurance coverage

from an insurer that is not authorized to engage in business in this

state; or

(B)AAalternative coverage from an insurer in

violation of this code.

(b)AAAn administrative violation under Subsection (a) is
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punishable by an administrative penalty not to exceed $5,000

assessed in accordance with the procedures established for an

administrative violation under Chapter 415, Labor Code.

(c)AAEach day an administrative violation under Subsection

(a)(2) occurs or continues is a separate violation. (V.T.I.C.

Art.A5.65C, Secs. (a), (b), (f).)

Sec.A2051.153.AALIABILITY OF POLICYHOLDER FOR ADDITIONAL

PREMIUM. (a) If a policyholder commits an administrative

violation under Section 2051.152 and obtains workers ’ compensation

insurance coverage at a premium that is less than the premium that

would have been charged if the policyholder had not committed the

administrative violation, the policyholder is liable to the insurer

for:

(1)AAthe difference between the premium due and the

premium actually charged; and

(2)AAreasonable interest and attorney ’s fees.

(b)AAFor the purposes of this section, "insurer" includes the

Texas Mutual Insurance Company. (V.T.I.C. Art.A5.65C, Sec. (d).)

Sec.A2051.154.AAPROHIBITED ACT BY INSURER; ADMINISTRATIVE

PENALTY. (a) An insurer commits an administrative violation if the

insurer directly or indirectly requires a person to apply for or

purchase an insurance policy, other than a workers ’ compensation

insurance policy, as a condition of issuing a workers ’ compensation

insurance policy.

(b)AAAn insurer that violates this section is subject to

administrative penalties under Chapter 84. (V.T.I.C. Art.A5.65C,

Sec. (e).)
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Sec.A2051.155.AASANCTION OF AGENT REQUIRED. The

commissioner shall impose a sanction in accordance with Chapter 82

against an agent who commits an administrative violation under

Section 2051.152 or 2051.154. (V.T.I.C. Art.A5.65C, Sec. (c).)

Sec.A2051.156.AACANCELLATION OF CERTIFICATE OF AUTHORITY

REQUIRED. The commissioner shall cancel an insurance company ’s

certificate of authority to engage in the business of workers ’

compensation insurance in this state on a second conviction of an

officer or representative of the company for violating a provision

of a law referenced in Section 2051.002(1), (2), (3), (4), or (5)

relating to that business. (V.T.I.C. Art.A5.64.)

Sec.A2051.157.AAPENALTY FOR CERTAIN VIOLATIONS. An officer

or other representative of an insurance company is subject to a fine

of not less than $100 or more than $500 if the officer or other

representative violates any provision of the following relating to

the company’s business:

(1)AASubchapter A or B;

(2)AASection 2051.156 or 2051.201;

(3)AAChapter 426 or 2052;

(4)AASubchapter A, C, or D, Chapter 2053;

(5)AASection 2053.051, 2053.052, 2053.053, or

2053.055; or

(6)AAArticle 5.66. (V.T.I.C. Art.A5.68-1.)

[Sections 2051.158-2051.200 reserved for expansion]

SUBCHAPTER E. RULES

Sec.A2051.201.AARULEMAKING AUTHORITY: WORKERS’

COMPENSATION INSURANCE. The commissioner may adopt and enforce all
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reasonable rules as are necessary to carry out the provisions of a

law referenced in Section 2051.002(1), (2), (3), (4), or (5).

(V.T.I.C. Art. 5.62.)

CHAPTER 2052. POLICY PROVISIONS AND FORMS FOR WORKERS ’

COMPENSATION INSURANCE

Sec.A2052.001.AADEFINITION

Sec.A2052.002.AASTANDARD POLICY FORMS; EXCEPTIONS

Sec.A2052.003.AAAGREEMENT REQUIRED TO BE CONTAINED IN

AAAAAAAAAAAAAAAAAAAPPLICATION AND POLICY

Sec.A2052.004.AAPOLICYHOLDER DIVIDENDS

CHAPTER 2052. POLICY PROVISIONS AND FORMS FOR WORKERS ’

COMPENSATION INSURANCE

Sec.A2052.001.AADEFINITION. In this chapter, "insurance

company" means a stock company, mutual insurance company,

reciprocal or interinsurance exchange, or Lloyd ’s plan authorized

to engage in the business of workers’ compensation insurance in

this state. (V.T.I.C. Art. 5.63.)

Sec.A2052.002.AASTANDARD POLICY FORMS; EXCEPTIONS. (a) The

commissioner shall prescribe standard policy forms and a uniform

policy for workers’ compensation insurance.

(b)AAIn writing workers ’ compensation insurance in this

state, an insurance company may not use a form other than one

prescribed under this section unless the form is an endorsement:

(1)AAappropriate to the company’s plan of operation;

and

(2)AAsubmitted to and approved by the department.

(V.T.I.C. Arts. 5.56 (part), 5.57 (part).)
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Sec.A2052.003.AAAGREEMENT REQUIRED TO BE CONTAINED IN

APPLICATION AND POLICY.AA(a)AAA contract or other agreement with

respect to workers’ compensation insurance coverage that is not

contained in the application and policy required by this chapter

violates this subtitle and is void.

(b)AAAn insurance company that uses a contract or other

agreement described by Subsection (a) engages in conduct that

constitutes sufficient grounds for the revocation of the company ’s

certificate of authority to write workers’ compensation insurance

in this state. (V.T.I.C. Art.A5.57 (part).)

Sec.A2052.004.AAPOLICYHOLDER DIVIDENDS. (a) Subject to

Subsections (b) and (c), this subtitle and Article 5.66 may not be

construed to prohibit an insurance company, including the Texas

Mutual Insurance Company, from issuing participating policies.

(b)AAA policyholder dividend under a workers’ compensation

insurance policy:

(1)AAdoes not take effect until approved by the

department; and

(2)AAmay not be approved by the department until the

insurance company provides adequate reserves.

(c)AAFor purposes of Subsection (b), reserves must be

computed on the same basis for all classes of insurance companies

operating under this subtitle and Article 5.66. (V.T.I.C. Art.

5.60, Sec. (c).)

CHAPTER 2053. RATES FOR WORKERS’ COMPENSATION INSURANCE

SUBCHAPTER A. RATE FILINGS

Sec.A2053.001.AADEFINITIONS
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Sec.A2053.002.AARATE STANDARDS

Sec.A2053.003.AARATE FILING AND SUPPORTING INFORMATION

Sec.A2053.004.AAPUBLIC INSPECTION OF INFORMATION

Sec.A2053.005.AAEFFECTIVE DATE OF RATE; HEARING

Sec.A2053.006.AADISAPPROVAL OF RATE FILING; HEARING

Sec.A2053.007.AADISAPPROVAL OF RATE; HEARING

Sec.A2053.008.AAEFFECT OF DISAPPROVAL ORDER

Sec.A2053.009.AAGRIEVANCE

Sec.A2053.010.AAADMINISTRATIVE PENALTY

[Sections 2053.011-2053.050 reserved for expansion]

SUBCHAPTER B. RATE ADMINISTRATION

Sec.A2053.051.AAHAZARD CLASSIFICATION SYSTEM

Sec.A2053.052.AAEXPERIENCE RATING PLAN

Sec.A2053.053.AAUSE OF HAZARD CLASSIFICATIONS REQUIRED

Sec.A2053.054.AAUSE OF INCURRED CLAIMS EXPERIENCE IN

AAAAAAAAAAAAAAAAAAFUTURE RATINGS REQUIRED

Sec.A2053.055.AARATE ADJUSTMENT

[Sections 2053.056-2053.100 reserved for expansion]

SUBCHAPTER C. STATISTICAL PLANS; AGENT

Sec.A2053.101.AASTATISTICAL PLANS FOR REPORTING LOSS

AAAAAAAAAAAAAAAAAAEXPERIENCE AND OTHER DATA

Sec.A2053.102.AATREATMENT OF PAYMENTS UNDER STATISTICAL

AAAAAAAAAAAAAAAAAAPLAN

Sec.A2053.103.AASTATISTICAL AGENT

[Sections 2053.104-2053.150 reserved for expansion]
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SUBCHAPTER D. REPORTING REQUIREMENTS AND EXCHANGE OF INFORMATION

Sec.A2053.151.AAWORKERS’ COMPENSATION CLAIMS REPORTS

AAAAAAAAAAAAAAAAAAAND INFORMATION

Sec.A2053.152.AAUPDATE AND TRANSMISSION OF CLAIMS

AAAAAAAAAAAAAAAAAAREPORTS

Sec.A2053.153.AAEXCHANGE OF INFORMATION AND

AAAAAAAAAAAAAAAAAACONSULTATION WITH OTHERS

Sec.A2053.154.AALOSS STATEMENT AND PAYROLL REPORT

[Sections 2053.155-2053.200 reserved for expansion]

SUBCHAPTER E. OPTIONAL DEDUCTIBLE PLANS

Sec.A2053.201.AADEFINITION

Sec.A2053.202.AAESTABLISHMENT OF OPTIONAL DEDUCTIBLE

AAAAAAAAAAAAAAAAAAPLANS

Sec.A2053.203.AAPAYMENT OF CLAIMS; REIMBURSEMENT

Sec.A2053.204.AARATE REDUCTION

Sec.A2053.205.AAPROHIBITED CONDUCT

Sec.A2053.206.AAVIOLATION OF SUBCHAPTER

[Sections 2053.207-2053.250 reserved for expansion]

SUBCHAPTER F. PREMIUM INCENTIVES AND SURCHARGE

FOR SMALL EMPLOYERS

Sec.A2053.251.AADEFINITIONS

Sec.A2053.252.AAPLAN FOR PREMIUM DISCOUNT AND SURCHARGE

Sec.A2053.253.AAELIGIBILITY FOR PREMIUM DISCOUNT

Sec.A2053.254.AAASSESSMENT OF PREMIUM SURCHARGE

Sec.A2053.255.AAMAXIMUM DISCOUNT AND ASSESSMENT

Sec.A2053.256.AADISCOUNTS AND SURCHARGES NOT CUMULATIVE

CHAPTER 2053. RATES FOR WORKERS’ COMPENSATION INSURANCE
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SUBCHAPTER A. RATE FILINGS

Sec.A2053.001.AADEFINITIONS. In this subchapter:

(1)AA"Filer" means an insurance company that files

rates, prospective loss costs, or supplementary rating information

under this subchapter.

(2)AA"Insurance company" means a person authorized to

engage in the business of workers’ compensation insurance in this

state. The term includes the Texas Mutual Insurance Company.

(3)AA"Prospective loss cost" means that portion of a

rate that:

(A)AAdoes not include a provision for expenses or

profit, other than loss adjustment expenses; and

(B)AAis based on historical aggregate losses and

loss adjustment expenses projected by development to the ultimate

value of those losses and expenses and projected through trending

to a future point in time.

(4)AA"Rate" means the cost of workers’ compensation

insurance per exposure unit, whether expressed as a single number

or as a prospective loss cost, adjusted to account for the treatment

of expenses, profit, and individual insurance company variation in

loss experience, before applying individual risk variations based

on loss or expense considerations. The term does not include a

minimum premium.

(5)AA"Supplementary rating information" means any

manual, rating plan or schedule, plan of rules, rating rule,

classification system, territory code or description, or other

similar information required to determine the applicable premium
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for an insured. The term includes increased limits factors,

classification relativities, deductible relativities, and other

similar factors and relativities.

(6)AA"Supporting information" means:

(A)AAthe experience and judgment of the filer and

the experience or information of other insurance companies;

(B)AAthe interpretation of any other information

on which the filer relied;

(C)AAa description of methods used in making a

rate; and

(D)AAany other information the department

requires to be filed. (V.T.I.C. Art. 5.55, Secs. 1(1), (2), (3),

(4), (6), (7).)

Sec.A2053.002.AARATE STANDARDS. (a) In setting rates, an

insurance company shall consider:

(1)AApast and prospective loss cost experience;

(2)AAoperation expenses;

(3)AAinvestment income;

(4)AAa reasonable margin for profit and contingencies;

and

(5)AAany other relevant factor.

(b)AAA rate may not be excessive, inadequate, or unfairly

discriminatory.

(c)AAAn insurance company may:

(1)AAgroup risks by classification to establish rates

and minimum premiums; and

(2)AAmodify classification rates to produce rates for

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

602



individual risks in accordance with rating plans that establish

standards for measuring variations in those risks on the basis of

any factor listed in Subsection (a).

(d)AAIn setting rates that apply only to policyholders in

this state, an insurance company shall use available premium, loss,

claim, and exposure information from this state to the full extent

that the information is actuarially credible. The insurance

company may use experience from outside this state as necessary to

supplement information from this state that is not actuarially

credible. (V.T.I.C. Art. 5.55, Secs. 2(b), (c), (d), (e).)

Sec.A2053.003.AARATE FILING AND SUPPORTING INFORMATION. (a)

Each insurance company shall file with the department all rates,

supplementary rating information, and reasonable and pertinent

supporting information for risks written in this state.

(b)AAAn insurance company may not make a filing described by

Subsection (a) more frequently than once every six months.

(V.T.I.C. Art. 5.55, Sec. 3(a) (part).)

Sec.A2053.004.AAPUBLIC INSPECTION OF INFORMATION. Each

filing made, including any supporting information filed, under this

subchapter is open to public inspection as of the date the filing is

made. (V.T.I.C. Art. 5.55, Sec. 4.)

Sec.A2053.005.AAEFFECTIVE DATE OF RATE; HEARING. (a) A

filer shall designate the date a rate proposed in a filing made

under Section 2053.003 is to take effect. Subject to Subsections

(b)-(d), the rate does not take effect until the department

receives all necessary information required for the filing.

(b)AAA filing made under Section 2053.003 takes effect on the
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date designated by the filer under Subsection (a) unless the

department, not later than the 30th day after the date the

department receives the filing, notifies the filer that the filing

is missing specific required information. The filer must provide

the missing information not later than the 30th day after the date

the filer is notified under this subsection.

(c)AAIf the filer in good faith believes that information

requested under Subsection (b) has already been provided to the

department, the filer may request a hearing. The commissioner

shall hold the hearing not later than the 30th day after the date

the department receives the request for a hearing.

(d)AAThe commissioner shall issue an order not later than the

30th day after the date of the hearing under Subsection (c). If the

commissioner determines that the filing is still missing required

information, the commissioner shall specify in the order the

information that is missing. (V.T.I.C. Art. 5.55, Secs. 3(a)

(part), (b).)

Sec.A2053.006.AADISAPPROVAL OF RATE FILING; HEARING. (a)

The commissioner shall disapprove a rate filing made under Section

2053.003 if the commissioner determines that the filing does not

meet the standards established under this subchapter.

(b)AAIf the commissioner disapproves a rate filing, the

commissioner shall issue an order specifying in what respects the

filing fails to meet the requirements of this subchapter.

(c)AAA filer whose rate filing is disapproved is entitled to

a hearing on written request made to the department not later than

the 30th day after the date the order disapproving the filing takes
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effect. (V.T.I.C. Art. 5.55, Sec. 5.)

Sec.A2053.007.AADISAPPROVAL OF RATE; HEARING. (a)AAThe

commissioner may issue an order after a hearing disapproving a rate

that is in effect. The commissioner must provide the insurance

company that filed the rate written notice of the hearing not later

than the 10th day before the date of the hearing.

(b)AAThe commissioner shall issue an order disapproving a

rate under Subsection (a) not later than the 15th day after the

close of the hearing. The order must:

(1)AAspecify in what respects the rate fails to meet the

requirements of this subchapter; and

(2)AAstate the date further use of the rate is

prohibited.

(c)AAAn order issued under this section does not affect an

insurance policy made or issued in accordance with this code before

the expiration of the period stated in the order. (V.T.I.C. Art.

5.55, Sec. 6.)

Sec.A2053.008.AAEFFECT OF DISAPPROVAL ORDER. (a) If a

workers’ compensation insurance policy is issued and the

commissioner subsequently disapproves the rate or filing that

governs the premium charged on the policy, the policyholder may:

(1)AAcontinue the policy at the original rate;

(2)AAcancel the policy without penalty; or

(3)AAenter into an agreement with the insurance company

issuing the policy to amend the policy to reflect the premium that

would have been charged based on the insurance company’s most

recently approved rate.
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(b)AAAn amendment under Subsection (a)(3) may not take effect

before the date further use of the rate is prohibited under an order

issued under Section 2053.007. (V.T.I.C. Art. 5.55, Sec. 7(a).)

Sec.A2053.009.AAGRIEVANCE. (a) The office of public

insurance counsel or an insured who is aggrieved with respect to a

filing made under Section 2053.003 that is in effect may apply to

the department in writing for a hearing on the filing. The

application must specify the grounds for the applicant’s grievance.

(b)AAThe commissioner shall hold a hearing on an application

filed under Subsection (a) not later than the 30th day after the

date the department receives the application if the department

determines that:

(1)AAthe application is made in good faith;

(2)AAthe applicant would be aggrieved as alleged if the

grounds specified in the application were established; and

(3)AAthe grounds specified in the application otherwise

justify holding the hearing.

(c)AAThe department shall provide written notice of a hearing

under Subsection (b) to the applicant and to each insurance company

that made the filing not later than the 10th day before the date of

the hearing. The notice must specify:

(1)AAwhich of the grounds specified in the application

are in question; and

(2)AAwhether the insurance company’s entire filing will

be considered at the hearing or whether the hearing is limited to

consideration of the grounds specified in the application.

(d)AAIf, after the hearing, the commissioner determines that
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the filing does not meet the requirements of this subchapter, the

commissioner shall issue an order specifying:

(1)AAin what respects the filing fails to meet those

requirements;

(2)AAthe date the filing is no longer in effect, which

must be within a reasonable period that is not less than 60 days

after the date the order is issued; and

(3)AAwhether the order applies with respect to all

insureds affected by the filing or only with respect to the

applicant, if the applicant was an aggrieved insured.

(e)AAThe department shall send copies of the order issued

under Subsection (d) to the applicant and each affected insurance

company.

(f)AAAn order issued under Subsection (d) does not affect an

insurance policy or contract made or issued before the expiration

of the period stated in the order. (V.T.I.C. Art. 5.55, Secs. 3(c),

(d).)

Sec.A2053.010.AAADMINISTRATIVE PENALTY. (a) The

commissioner may assess an administrative penalty against an

insurance company if the commissioner determines, based on a

pattern of charges for premiums, that the company is consistently

overcharging or undercharging the company’s policyholders for

workers’ compensation insurance.

(b)AAAn administrative penalty under this section must be:

(1)AAassessed in accordance with Section 415.021, Labor

Code; and

(2)AAset by the commissioner in an amount reasonable
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and necessary to deter overcharging or undercharging of

policyholders. (V.T.I.C. Art. 5.55, Sec. 7(b).)

[Sections 2053.011-2053.050 reserved for expansion]

SUBCHAPTER B. RATE ADMINISTRATION

Sec.A2053.051.AAHAZARD CLASSIFICATION SYSTEM. (a) For

workers’ compensation insurance, the department shall:

(1)AAdetermine hazards by class; and

(2)AAestablish classification relativities applicable

to an employer’s payroll in each of the classes at levels adequate

to the risks to which the relativities apply.

(b)AAThe classification relativities established under

Subsection (a)(2):

(1)AAmust be designed to encourage safety;

(2)AAmay be territorially based; and

(3)AAmay reflect a difference in losses between

employers of high wage earners and employers of low wage earners

within the same class.

(c)AAThe department shall revise the classification system

at least once every five years. (V.T.I.C. Art. 5.60, Secs. (a), (d)

(part).)

Sec.A2053.052.AAEXPERIENCE RATING PLAN. (a) The

commissioner shall adopt a uniform experience rating plan for

workers’ compensation insurance. The plan must:

(1)AAencourage accident prevention; and

(2)AAaccount for:

(A)AAthe peculiar hazard and experience of

individual risks, past and prospective, inside and outside this
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state; and

(B)AAany other relevant factor.

(b)AAThe commissioner shall revise the rating plan at least

once every five years.

(c)AAThe commissioner may adopt reasonable rules and plans

requiring the interchange of loss experience necessary for the

application of the rating plan. (V.T.I.C. Art. 5.58, Sec. (h); Art.

5.60, Secs. (b), (d) (part).)

Sec.A2053.053.AAUSE OF HAZARD CLASSIFICATIONS REQUIRED. A

stock company, mutual insurance company, reciprocal or

interinsurance exchange, or Lloyd’s plan authorized to engage in

the business of workers’ compensation insurance in this state may

not use hazard classifications other than the classifications

established by the department. (V.T.I.C. Arts. 5.56 (part), 5.63.)

Sec.A2053.054.AAUSE OF INCURRED CLAIMS EXPERIENCE IN FUTURE

RATINGS REQUIRED. (a) Regardless of a change in a policyholder ’s

ownership, control, management, or operations, incurred claims

experience must be used in future ratings to ensure that an employer

does not evade an unfavorable or high-cost experience.

(b)AAOn application by an affected party, the department may

modify a rating under Subsection (a) on proof that a change in a

policyholder’s management or operations is clearly designed to

result in a probable reduction of the insured’s loss experience.

(c)AAThe commissioner shall adopt rules necessary to

implement this section. (V.T.I.C. Art.A5.65B, Secs. (a) (part),

(b), (c), (d).)

Sec.A2053.055.AARATE ADJUSTMENT. If the commissioner

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

609



determines that an insurance company’s rates do not meet with the

standards imposed by Section 2053.002, the commissioner may order

the insurance company to adjust the rates to meet those standards.

An insurance company may appeal an order under this section in

accordance with Subchapter D, Chapter 36. (V.T.I.C. Art. 5.58,

Sec. (a) (part).)

[Sections 2053.056-2053.100 reserved for expansion]

SUBCHAPTER C. STATISTICAL PLANS; AGENT

Sec.A2053.101.AASTATISTICAL PLANS FOR REPORTING LOSS

EXPERIENCE AND OTHER DATA. The commissioner shall develop and may

periodically modify reasonable statistical plans for workers ’

compensation insurance to be used by each insurance company in

recording and reporting the insurance company ’s loss experience and

other data required by the department, so that the total loss and

expense experience of all insurance companies is made available at

least annually in the form and detail necessary to assist in

determining whether an insurance company’s rates meet the standards

imposed under Section 2053.002. (V.T.I.C. Art. 5.58, Sec. (a)

(part).)

Sec.A2053.102.AATREATMENT OF PAYMENTS UNDER STATISTICAL

PLAN. A statistical plan developed under Section 2053.101 must

require the following payments to be reported separately and not to

be considered as a loss or expense for purposes of computing a

premium rate modifier or surcharge of an insured:

(1)AAa direct payment made by an insurance company to

influence public policy; and

(2)AAany amount paid by an insurance company:

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

610



(A)AAas damages in an action against the insurance

company for malice or bad faith; or

(B)AAas a fine or penalty. (V.T.I.C. Art. 5.58,

Sec. (e).)

Sec.A2053.103.AASTATISTICAL AGENT. (a) The commissioner

may designate or contract with a qualified organization to serve as

the statistical agent for the commissioner under this subchapter as

provided by Subchapter E, Chapter 38.

(b)AAThe statistical agent may provide to one or more

advisory organizations any information provided by the agent to the

commissioner under this subchapter. (V.T.I.C. Art. 5.58, Sec. (a)

(part).)

[Sections 2053.104-2053.150 reserved for expansion]

SUBCHAPTER D. REPORTING REQUIREMENTS AND EXCHANGE OF INFORMATION

Sec.A2053.151.AAWORKERS’ COMPENSATION CLAIMS REPORTS AND

INFORMATION. (a) The following information must be reported on

each workers’ compensation claim:

(1)AAthe hazard classification of the affected

employee;

(2)AAthe date of injury;

(3)AAthe social security number of the claimant;

(4)AAthe severity classification of the claim,

including separate classifications for:

(A)AAclaims in which death benefits are paid;

(B)AAclaims in which lifetime income benefits are

paid;

(C)AAclaims in which only temporary income

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

611



benefits are paid;

(D)AAclaims in which impairment income benefits

are paid;

(E)AAclaims in which supplemental income benefits

are paid; and

(F)AAclaims in which only medical benefits are

paid;

(5)AAthe amount paid in periodic payments;

(6)AAthe amount paid in lump-sum payments;

(7)AAthe amount paid for:

(A)AAtemporary income benefits;

(B)AAimpairment income benefits;

(C)AAsupplemental income benefits; and

(D)AAdeath and burial benefits;

(8)AAthe total amount paid for:

(A)AAincome, death, or burial benefits; and

(B)AAmedical benefits;

(9)AAthe total amount of incurred losses for:

(A)AAincome, death, or burial benefits; and

(B)AAmedical benefits;

(10)AAthe amount paid to:

(A)AAdoctors and other health care providers; and

(B)AAhospitals and other health care facilities;

and

(11)AAother information required by the commissioner.

(b)AAFor purposes of Subsection (a), the commissioner shall

establish standards and procedures for categorizing insurance and
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medical benefits required to be reported on each workers ’

compensation claim. In establishing the standards, the

commissioner shall consult with the Texas Workers ’ Compensation

Commission to ensure that the data collection methodology will

yield data necessary for research and medical cost containment

efforts.

(c)AAThe commissioner may allow the information required by

Subsection (a) to be reported in the aggregate for each risk for

claims in which benefit payments are less than $5,000. The

commissioner may adjust the $5,000 threshold for aggregate

reporting to account for inflationary changes.

(d)AAA person may not distribute or otherwise disclose a

social security number or any other information collected under

Subsection (a) that would disclose the identity of a claimant.

(V.T.I.C. Art. 5.58, Secs. (b), (c), (d), (g).)

Sec.A2053.152.AAUPDATE AND TRANSMISSION OF CLAIMS REPORTS.

(a) An insurance company, in accordance with the filing

requirements of a statistical plan developed under Section

2053.101, shall update and transmit to the commissioner or the

commissioner’s statistical agent a claims report filed under

Section 2053.151.

(b)AAEach insurance company that writes at least one-half of

one percent of the workers’ compensation insurance in this state

shall report the company ’s data in a compatible electronic format

prescribed by the commissioner. The commissioner shall take

necessary measures to ensure the accuracy of the data and the

adequacy of the electronic format for the data. (V.T.I.C. Art.
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5.58, Sec. (f).)

Sec.A2053.153.AAEXCHANGE OF INFORMATION AND CONSULTATION

WITH OTHERS. To further the uniform administration of rating laws

relating to workers’ compensation insurance, the commissioner and

each insurance company may:

(1)AAexchange information and experience data with the

National Association of Insurance Commissioners and with insurance

supervisory officials, insurance companies, and advisory

organizations in other states; and

(2)AAconsult and cooperate with a person or entity

described by Subdivision (1) with respect to ratemaking and the

application of rating systems. (V.T.I.C. Art. 5.58, Sec. (i).)

Sec.A2053.154.AALOSS STATEMENT AND PAYROLL REPORT. (a) For

purposes of this section, "insurance company" means a stock

company, mutual insurance company, reciprocal or interinsurance

exchange, or Lloyd’s plan authorized to engage in the business of

workers’ compensation insurance in this state. The term includes

the Texas Mutual Insurance Company.

(b)AAThe department may require an insurance company to

submit a sworn statement or report showing:

(1)AAthe payroll reported to the insurance company;

(2)AAincurred losses by classification; and

(3)AAother information the department determines may be

necessary to implement the department ’s duties.

(c)AAThe department shall prescribe the necessary forms for a

statement or report required by Subsection (b) with consideration

of the methods and forms used for similar purposes in other states
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so that uniformity of statistics will not be affected. (V.T.I.C.

Arts. 5.59, 5.63.)

[Sections 2053.155-2053.200 reserved for expansion]

SUBCHAPTER E. OPTIONAL DEDUCTIBLE PLANS

Sec.A2053.201.AADEFINITION. In this subchapter, "insurance

company" means a stock company, mutual insurance company,

reciprocal or interinsurance exchange, or Lloyd ’s plan authorized

to engage in the business of workers’ compensation insurance in

this state. (V.T.I.C. Art. 5.63.)

Sec.A2053.202.AAESTABLISHMENT OF OPTIONAL DEDUCTIBLE PLANS.

(a) The department shall require each insurance company writing

workers’ compensation insurance in this state to offer at least

three optional deductible plans adopted under this section that

allow a policyholder to self-insure for the amount of the

deductible.

(b)AAThe commissioner by rule shall allow an employer to

enter into an agreement with an insurer for a negotiated deductible

that exceeds the highest deductible available under a plan

described by Subsection (a). (V.T.I.C. Art. 5.55C, Secs. (a),

(b).)

Sec.A2053.203.AAPAYMENT OF CLAIMS; REIMBURSEMENT. (a) An

insurance company issuing a deductible policy under this subchapter

shall service all claims that arise during the policy period,

including those claims payable, wholly or partly, from the

deductible amount.

(b)AAA deductible policy must provide that:

(1)AAthe insurance company issuing the policy shall pay
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all benefits that are payable from the deductible amount; and

(2)AAthe policyholder shall make reimbursements

periodically, rather than at the time claim costs are incurred.

(c)AAThe commissioner shall adopt rules to provide for

adequate security for reimbursement of the amount paid by an

insurance company that is payable from the deductible amount.

(V.T.I.C. Art. 5.55C, Secs. (d), (e).)

Sec.A2053.204.AARATE REDUCTION. (a) The department shall

perform an actuarial analysis to determine the amount of rate

reduction applicable to a deductible policy under this subchapter

as compared to a standard workers’ compensation insurance policy

without a deductible.

(b)AAIn years subsequent to the year in which the actuarial

analysis described by Subsection (a) is performed, the department

shall determine the amount of rate reduction according to rating

procedures adopted by the commissioner.

(c)AAWhen establishing procedures for the computation of

experience modifiers, the commissioner may allow the exclusion of

any claim amount paid under a deductible by an employer. (V.T.I.C.

Art. 5.55C, Sec. (c).)

Sec.A2053.205.AAPROHIBITED CONDUCT. A person who is

employed by a policyholder who self-insures the deductible amount

as provided by this subchapter may not be required to pay any

portion of the deductible amount or be harassed, discharged, or

otherwise discriminated against because the person, in good faith:

(1)AAis considering initiating or has initiated a

workers’ compensation claim;

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

616



(2)AAhas retained a representative to represent the

person regarding a claim;

(3)AAhas testified or will testify at an administrative

or judicial proceeding under Subtitle A, Title 5, Labor Code;

(4)AAhas reported a hazardous working condition or

hazardous practice to the Texas Workers ’ Compensation Commission;

or

(5)AAhas taken or is considering taking any other

action that may result in a requirement that the policyholder pay a

deductible amount through a self-insurance plan. (V.T.I.C. Art.

5.55C, Secs. (f), (g)(1).)

Sec.A2053.206.AAVIOLATION OF SUBCHAPTER. (a) A person

commits a Class A administrative violation under Subtitle A, Title

5, Labor Code, if the person engages in conduct that violates this

subchapter.

(b)AALiability for damages for a violation of this subchapter

is determined exclusively under Subtitle A, Title 5, Labor Code.

(V.T.I.C. Art. 5.55C, Secs. (g)(2), (h).)

[Sections 2053.207-2053.250 reserved for expansion]

SUBCHAPTER F. PREMIUM INCENTIVES AND SURCHARGE

FOR SMALL EMPLOYERS

Sec.A2053.251.AADEFINITIONS.AAIn this subchapter:

(1)AA"Insurance company" means a stock company, mutual

insurance company, reciprocal or interinsurance exchange, or

Lloyd’s plan authorized to engage in the business of workers ’

compensation insurance in this state.

(2)AA"Premium" means workers’ compensation insurance
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premium.

(3)AA"Small employer" means an employer:

(A)AAwho is not experience-rated by the department

for workers’ compensation insurance purposes; and

(B)AAwhose annual premium is less than $5,000.

(V.T.I.C. Art. 5.55B, Sec. (a); Art. 5.63; New.)

Sec.A2053.252.AAPLAN FOR PREMIUM DISCOUNT AND SURCHARGE.

The commissioner shall adopt a plan under which each insurance

company writing workers’ compensation insurance in this state

shall:

(1)AAgrant a premium discount to a small employer who

qualifies for a discount under this subchapter; and

(2)AAassess a surcharge as provided by Section

2053.254. (V.T.I.C. Art. 5.55B, Sec. (b) (part).)

Sec.A2053.253.AAELIGIBILITY FOR PREMIUM DISCOUNT.AA(a)AAA

small employer who has not experienced a compensable employee

lost-time injury during the most recent one-year period for which

statistics are available shall receive a discount of 10 percent on

the amount of the employer’s premium.

(b)AAA small employer who has not experienced a compensable

employee lost-time injury during the most recent two-year period

for which statistics are available shall receive a discount of 15

percent on the amount of the employer’s premium.

(c)AAA small employer who has experienced one or more

compensable employee lost-time injuries during the most recent

one-year period for which statistics are available is not eligible

for a discount on the amount of the employer ’s premium. (V.T.I.C.
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Art. 5.55B, Secs. (c), (d), (e).)

Sec.A2053.254.AAASSESSMENT OF PREMIUM SURCHARGE.AAA small

employer who has experienced two or more compensable employee

lost-time injuries during the most recent one-year period for which

statistics are available shall be assessed a surcharge of 10

percent on the amount of the employer’s premium. (V.T.I.C. Art.

5.55B, Secs. (b) (part), (f).)

Sec.A2053.255.AAMAXIMUM DISCOUNT AND ASSESSMENT.AAFor any

annual premium, a small employer may not:

(1)AAreceive a discount of more than 15 percent; or

(2)AAbe required to pay a surcharge of more than 10

percent. (V.T.I.C. Art. 5.55B, Sec. (g) (part).)

Sec.A2053.256.AADISCOUNTS AND SURCHARGES NOT CUMULATIVE.

(a) The discounts and surcharges established under this subchapter

are not cumulative.

(b)AAA small employer is entitled to receive the discount

under this subchapter in addition to any lesser deviation in the

rate used to write an insurance policy under Sections 2053.051 and

2053.052(a) and (b). (V.T.I.C. Art. 5.55B, Sec. (g) (part).)

CHAPTER 2054. TEXAS MUTUAL INSURANCE COMPANY

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2054.001.AADEFINITIONS

Sec.A2054.002.AAREFERENCE TO TEXAS WORKERS’

AAAAAAAAAAAAAAAAAACOMPENSATION INSURANCE FUND

Sec.A2054.003.AAOPERATION AS DOMESTIC MUTUAL INSURANCE

AAAAAAAAAAAAAAAAAACOMPANY
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Sec.A2054.004.AAINSURANCE COMPANY UNDER TEXAS WORKERS’

AAAAAAAAAAAAAAAAAACOMPENSATION ACT

Sec.A2054.005.AAAPPLICABILITY OF CODE

Sec.A2054.006.AAAUTHORITY OF COMMISSIONER AND

AAAAAAAAAAAAAAAAAADEPARTMENT

Sec.A2054.007.AAAPPLICABILITY OF OPEN MEETINGS LAW

Sec.A2054.008.AAAPPLICABILITY OF PUBLIC INFORMATION LAW

Sec.A2054.009.AACONFLICTS WITH CERTAIN INSURANCE LAWS

[Sections 2054.010-2054.050 reserved for expansion]

SUBCHAPTER B. BOARD OF DIRECTORS

Sec.A2054.051.AABOARD OF DIRECTORS; COMPOSITION

Sec.A2054.052.AAQUALIFICATIONS

Sec.A2054.053.AAPRESIDING OFFICER; OTHER OFFICERS

Sec.A2054.054.AATERMS

Sec.A2054.055.AAVACANCIES

Sec.A2054.056.AAGROUNDS FOR REMOVAL

Sec.A2054.057.AAPROCEDURES FOR REMOVAL

Sec.A2054.058.AACOMMITTEES AND SUBCOMMITTEES

Sec.A2054.059.AAMEETINGS

Sec.A2054.060.AAQUORUM

Sec.A2054.061.AACOMPENSATION

[Sections 2054.062-2054.100 reserved for expansion]

SUBCHAPTER C. MANAGEMENT OF COMPANY

Sec.A2054.101.AAGENERAL POWERS OF BOARD

Sec.A2054.102.AAGENERAL DUTIES OF BOARD RELATING TO

AAAAAAAAAAAAAAAAAAWORKERS ’ COMPENSATION INSURANCE

Sec.A2054.103.AAAPPOINTMENT OF PRESIDENT
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Sec.A2054.104.AAAPPOINTMENT OF INTERNAL AUDITOR

Sec.A2054.105.AAPERSONAL LIABILITY OF BOARD MEMBERS,

AAAAAAAAAAAAAAAAAAOFFICERS, AND EMPLOYEES

Sec.A2054.106.AAPRINCIPAL OFFICE

Sec.A2054.107.AACERTAIN RELATIONSHIPS WITH OTHER

AAAAAAAAAAAAAAAAAAINSURERS PROHIBITED

Sec.A2054.108.AAPROGRAM AND FACILITY ACCESSIBILITY

[Sections 2054.109-2054.150 reserved for expansion]

SUBCHAPTER D. OPERATION OF COMPANY; FINANCIAL ADMINISTRATION

Sec.A2054.151.AAPURPOSES OF COMPANY

Sec.A2054.152.AAPAYMENT OF TAXES, FEES, AND OTHER

AAAAAAAAAAAAAAAAAACHARGES

Sec.A2054.153.AAMEMBERSHIP IN TEXAS PROPERTY AND

AAAAAAAAAAAAAAAAAACASUALTY INSURANCE GUARANTY

AAAAAAAAAAAAAAAAAAASSOCIATION

Sec.A2054.154.AACOMPANY ASSETS; STATE LIABILITY

Sec.A2054.155.AAREQUIRED RESERVES

Sec.A2054.156.AARATIO OF CERTAIN PREMIUMS TO SURPLUS

Sec.A2054.157.AADISSOLUTION PROHIBITED

[Sections 2054.158-2054.200 reserved for expansion]

SUBCHAPTER E. EXAMINATIONS, REPORTS, AND FILINGS

Sec.A2054.201.AAEXAMINATION BY DEPARTMENT

Sec.A2054.202.AAPROVIDING INFORMATION TO LEGISLATURE

Sec.A2054.203.AAANNUAL ACCOUNTING OF MONEY RECEIVED AND

AAAAAAAAAAAAAAAAAADISBURSED

Sec.A2054.204.AAANNUAL STATEMENTS
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Sec.A2054.205.AAPUBLICATION AND FILING OF AUDITED

AAAAAAAAAAAAAAAAAAREPORT

Sec.A2054.206.AAADDITIONAL REPORTS

Sec.A2054.207.AAPERIODIC REPORTS TO BOARD

[Sections 2054.208-2054.250 reserved for expansion]

SUBCHAPTER F. GENERAL POWERS AND DUTIES RELATING TO INSURANCE

Sec.A2054.251.AARATEMAKING AUTHORITY

Sec.A2054.252.AAAMOUNTS OF RATES

Sec.A2054.253.AAMULTITIERED PREMIUM SYSTEMS

Sec.A2054.254.AACASH DIVIDENDS; CREDIT ON RENEWAL

AAAAAAAAAAAAAAAAAAPREMIUM

Sec.A2054.255.AAAPPOINTMENT OF AGENT NOT REQUIRED

Sec.A2054.256.AAWORK PRODUCT INFORMATION

Sec.A2054.257.AAPAYMENT OF COMMISSION TO AGENT

[Sections 2054.258-2054.300 reserved for expansion]

SUBCHAPTER G. ISSUANCE OF COVERAGE

Sec.A2054.301.AAAPPLICATION FOR COVERAGE

Sec.A2054.302.AAPOLICY FORMS

Sec.A2054.303.AADENIAL OF COVERAGE BASED ON CREDIT RISK

Sec.A2054.304.AACANCELLATION AND NONRENEWAL

[Sections 2054.305-2054.350 reserved for expansion]

SUBCHAPTER H. COMPANY AS INSURER OF LAST RESORT

Sec.A2054.351.AAINSURER OF LAST RESORT

Sec.A2054.352.AAREQUIRED DECLINATION OF CERTAIN RISKS

Sec.A2054.353.AAREQUIRED INSURANCE OF CERTAIN COMMONLY

AAAAAAAAAAAAAAAAAAOWNED OR CONTROLLED ENTITIES
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Sec.A2054.354.AADEVELOPMENT AND PUBLICATION OF CERTAIN

AAAAAAAAAAAAAAAAAAINFORMATION

[Sections 2054.355-2054.400 reserved for expansion]

SUBCHAPTER I. APPEALS

Sec.A2054.401.AAAPPEAL OF CERTAIN ACTIONS AND DECISIONS

Sec.A2054.402.AAREVIEW OF BOARD DECISION BY

AAAAAAAAAAAAAAAAAACOMMISSIONER

Sec.A2054.403.AAAPPEAL OF COMMISSIONER’S DECISION

[Sections 2054.404-2054.450 reserved for expansion]

SUBCHAPTER J. CONTROL OF FRAUD AND OTHER VIOLATIONS

Sec.A2054.451.AAIDENTIFICATION AND INVESTIGATION

AAAAAAAAAAAAAAAAAAPROGRAM FOR FRAUD AND OTHER

AAAAAAAAAAAAAAAAAAVIOLATIONS

Sec.A2054.452.AAINVESTIGATIONS; COORDINATION WITH

AAAAAAAAAAAAAAAAAACOMMISSION

Sec.A2054.453.AARESTITUTION PAYABLE TO COMPANY

Sec.A2054.454.AADEPOSIT AND USE OF PENALTIES COLLECTED

AAAAAAAAAAAAAAAAAABY COMMISSION

Sec.A2054.455.AAFUNDING AGREEMENTS FOR CRIMINAL

AAAAAAAAAAAAAAAAAAPROSECUTIONS

Sec.A2054.456.AAIMMUNITY FOR CERTAIN ACTIONS

[Sections 2054.457-2054.500 reserved for expansion]

SUBCHAPTER K. ACCIDENT PREVENTION

Sec.A2054.501.AADEFINITION

Sec.A2054.502.AAREQUIREMENTS FOR PREVENTION OF INJURIES

Sec.A2054.503.AAGROUNDS FOR CANCELLATION OR DENIAL OF

AAAAAAAAAAAAAAAAAACOVERAGE
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Sec.A2054.504.AASAFETY CONSULTATION FOR CERTAIN

AAAAAAAAAAAAAAAAAAINSUREDS

Sec.A2054.505.AASAFETY CONSULTATION PROCEDURES

Sec.A2054.506.AASAFETY CONSULTANT REPORT

Sec.A2054.507.AAACCIDENT PREVENTION PLAN

Sec.A2054.508.AAACCIDENT INVESTIGATIONS; OTHER

AAAAAAAAAAAAAAAAAAMONITORING

Sec.A2054.509.AAFOLLOW-UP INSPECTION

Sec.A2054.510.AACANCELLATION OF COVERAGE BY COMPANY;

AAAAAAAAAAAAAAAAAAIMPOSITION OF ADMINISTRATIVE PENALTY

Sec.A2054.511.AACONTINUING COMPLIANCE WITH SUBCHAPTER

Sec.A2054.512.AAFEES FOR SERVICES

Sec.A2054.513.AAENFORCEMENT OF SUBCHAPTER

[Sections 2054.514-2054.550 reserved for expansion]

SUBCHAPTER L. PUBLIC INTEREST INFORMATION AND COMPLAINT PROCEDURES

Sec.A2054.551.AAPUBLIC INTEREST INFORMATION

Sec.A2054.552.AACOMPLAINTS

Sec.A2054.553.AACOMPLAINT RECORD

CHAPTER 2054. TEXAS MUTUAL INSURANCE COMPANY

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2054.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Board" means the board of directors of the

company.

(2)AA"Commission" means the Texas Workers’ Compensation

Commission.

(3)AA"Company" means the Texas Mutual Insurance

Company.
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(4)AA"Workers’ compensation insurance" means insurance

for a risk under:

(A)AASubtitle A, Title 5, Labor Code;

(B)AAChapter 504, Labor Code;

(C)AAthe Longshore and Harbor Workers’

Compensation Act (33 U.S.C. Section 901 et seq.);

(D)AAthe Federal Mine Safety and Health Act of

1977 (30 U.S.C. Section 801 et seq.);

(E)AAthe Defense Base Act (42 U.S.C. Sections

1651-1654);

(F)AAthe federal Employers’ Liability Act (45

U.S.C. Section 51 et seq.);

(G)AAthe Nonappropriated Fund Instrumentalities

Act (5 U.S.C. Sections 8171-8173);

(H)AAthe Outer Continental Shelf Lands Act (43

U.S.C. Section 1331 et seq.); or

(I)AAthe Merchant Marine Act of 1920 (46 App.

U.S.C. Section 861 et seq.). (V.T.I.C. Art. 5.76-3, Secs. 1(1),

(2), (3), (5).)

Sec.A2054.002.AAREFERENCE TO TEXAS WORKERS’ COMPENSATION

INSURANCE FUND.AAA reference in state law to the Texas Workers ’

Compensation Insurance Fund means the Texas Mutual Insurance

Company. (V.T.I.C. Art. 5.76-3, Sec. 2(a) (part).)

Sec.A2054.003.AAOPERATION AS DOMESTIC MUTUAL INSURANCE

COMPANY. (a) The company operates as a domestic mutual insurance

company under Chapter 883. The company is subject to that chapter,

but is not subject to Chapter 826.
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(b)AAThe company:

(1)AAhas the legal rights of a mutual insurance company

operating under Chapter 883 and of an individual in this state; and

(2)AAmay bring a suit in the company ’s own name without

any procedural prerequisites to the exercise of that power.

(c)AAThe company is not a state agency. (V.T.I.C. Art.

5.76-3, Secs. 2(a) (part), (b) (part), (h), 21(c).)

Sec.A2054.004.AAINSURANCE COMPANY UNDER TEXAS WORKERS’

COMPENSATION ACT. The company is an insurance company for purposes

of Subtitle A, Title 5, Labor Code. (V.T.I.C. Art. 5.76-3, Sec.

21(a).)

Sec.A2054.005.AAAPPLICABILITY OF CODE. The company is

subject to this code. (V.T.I.C. Art. 5.76-3, Sec. 18(c) (part).)

Sec.A2054.006.AAAUTHORITY OF COMMISSIONER AND

DEPARTMENT.AA(a) The commissioner may regulate the company to the

same extent that the commissioner may regulate a mutual insurance

company.

(b)AAThe company is subject to the jurisdiction of the

commissioner and department in the same manner as a private

insurance company. (V.T.I.C. Art.A5.76-3, Secs. 18(c) (part),

21(b).)

Sec.A2054.007.AAAPPLICABILITY OF OPEN MEETINGS

LAW.AA(a)AAExcept as otherwise provided by Subsection (b), Chapter

551, Government Code, applies to the company.

(b)AAThe board may hold closed meetings to consider:

(1)AAinformation relating to claims, rates, or the

company’s underwriting guidelines; or
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(2)AAother information that would give advantage to a

competitor or bidder. (V.T.I.C. Art. 5.76-3, Sec. 2(d) (part).)

Sec.A2054.008.AAAPPLICABILITY OF PUBLIC INFORMATION

LAW.AA(a) In this section, "investigation file" means information

the company compiles or maintains with respect to a company

investigation authorized by law.

(b)AATo the extent consistent with this section, Chapter 552,

Government Code, applies to the company.

(c)AAThe board may refuse to disclose:

(1)AAinformation relating to claims, rates, or the

company’s underwriting guidelines; or

(2)AAother information that would give advantage to a

competitor or bidder.

(d)AAExcept as provided by Subsection (e), a company

investigation file:

(1)AAis confidential and not subject to required

disclosure under Chapter 552, Government Code; and

(2)AAmay be disclosed only:

(A)AAin a criminal proceeding;

(B)AAin a hearing conducted by the commission;

(C)AAon a judicial determination of good cause; or

(D)AAto a governmental agency, political

subdivision, or regulatory body if the disclosure is necessary or

proper for the enforcement of a law of this state, another state, or

the United States.

(e)AADisclosure of information in an investigation file that

is contained in or derived from a claim file, an employer injury
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report, or an occupational disease report is governed by any

confidentiality provision applicable to that information.

(V.T.I.C. Art. 5.76-3, Secs. 2(d) (part), 10.)

Sec.A2054.009.AACONFLICTS WITH CERTAIN INSURANCE LAWS.AATo

the extent of a conflict between this chapter and Chapter 883 or

another law of this state applicable to a nonlife mutual insurance

company, this chapter prevails. (V.T.I.C. Art.A5.76-3, Sec. 2(b)

(part).)

[Sections 2054.010-2054.050 reserved for expansion]

SUBCHAPTER B. BOARD OF DIRECTORS

Sec.A2054.051.AABOARD OF DIRECTORS; COMPOSITION. (a) The

company is governed by a board composed of nine members.

(b)AAThe governor, with the advice and consent of the senate,

shall appoint five board members. The company’s policyholders

shall elect the remaining members. (V.T.I.C. Art.A5.76-3, Sec.

3(a) (part).)

Sec.A2054.052.AAQUALIFICATIONS. (a) Each board member must

be a resident of this state.

(b)AAAn individual may not serve as a board member if the

individual, another individual related to the individual within the

second degree by consanguinity or affinity, or another individual

residing in the same household with the individual:

(1)AAis registered or licensed under this code or is

required to be registered or licensed under this code;

(2)AAis employed by or acts as a consultant to a person

registered or licensed under this code or required to be registered

or licensed under this code;
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(3)AAowns, controls, has a financial interest in, or

participates in the management of an organization registered or

licensed under this code or required to be registered or licensed

under this code;

(4)AAreceives a substantial tangible benefit from the

company or the department; or

(5)AAis an officer, employee, or consultant of an

association in the field of insurance.

(c)AASubsection (b) does not prohibit an individual from

serving as a board member if the individual is only a policyholder

or a consumer of insurance or insurance products.

(d)AAAn individual who is ineligible to serve on the board

under Subsection (b) may not serve as a board member until the first

anniversary of the date the condition that makes the individual

ineligible ends. (V.T.I.C. Art. 5.76-3, Secs. 3(a) (part), (d),

(h), (i).)

Sec.A2054.053.AAPRESIDING OFFICER; OTHER OFFICERS. (a) The

governor shall designate a board member as the presiding officer to

serve in that capacity at the pleasure of the governor.

(b)AAThe board members shall elect annually any other

officers the board considers necessary to perform the board ’s

duties. (V.T.I.C. Art. 5.76-3, Sec. 3(k) (part).)

Sec.A2054.054.AATERMS. (a) Board members serve staggered

six-year terms, with the terms of three members expiring July 1 of

each odd-numbered year.

(b)AAA board member whose term has expired shall continue to

serve until the member’s successor is appointed by the governor or
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is elected by the company ’s policyholders, as applicable.

(V.T.I.C. Art. 5.76-3, Sec. 3(b).)

Sec.A2054.055.AAVACANCIES. (a) The governor shall fill a

vacancy in the appointed board members by appointment with the

advice and consent of the senate.

(b)AAA vacancy in the elected board members shall be filled

as provided by the company’s bylaws.

(c)AAIf a vacancy occurs before the date the vacating

member’s term expires, the successor member shall be appointed or

elected for a term that expires on the same date as the vacating

member’s term. (V.T.I.C. Art. 5.76-3, Sec. 3(c).)

Sec.A2054.056.AAGROUNDS FOR REMOVAL. (a) It is a ground for

removal from the board if a member:

(1)AAdoes not have at the time of appointment or

election the qualifications required by Section 2054.052;

(2)AAdoes not maintain during service on the board the

qualifications required by Section 2054.052;

(3)AAcannot because of illness or disability discharge

the member’s duties for a substantial part of the term for which the

member is appointed or elected; or

(4)AAis absent from more than half of the regularly

scheduled board meetings that the member is eligible to attend

during a calendar year.

(b)AAThe validity of a board action is not affected by the

fact that it is taken when a ground for removal of a board member

exists. (V.T.I.C. Art. 5.76-3, Secs. 3(e), (f).)

Sec.A2054.057.AAPROCEDURES FOR REMOVAL.AA(a)AAIf the
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president of the company has knowledge that a potential ground for

removal of a board member exists, the president shall notify the

presiding officer of the board of the potential ground.

(b)AAIf the potential ground for removal involves an

appointed board member, the presiding officer shall notify the

governor and the attorney general that a potential ground for

removal exists.

(c)AAIf the potential ground for removal involves the

presiding officer, the president shall notify the next highest

board officer, who shall notify the governor and the attorney

general that a potential ground for removal exists.

(d)AAIf the potential ground for removal involves an elected

board member, the board shall act on the potential ground for

removal as provided by the company’s bylaws. (V.T.I.C. Art.

5.76-3, Sec. 3(g).)

Sec.A2054.058.AACOMMITTEES AND SUBCOMMITTEES. The board may

create committees and subcommittees. (V.T.I.C. Art. 5.76-3, Sec.

3(k) (part).)

Sec.A2054.059.AAMEETINGS. (a) The board shall hold a

meeting at least once each calendar quarter, at other times at the

call of the presiding officer, and at times established by the

company’s bylaws.

(b)AAA special meeting may be called by any two board members

on two days’ notice. (V.T.I.C. Art.A5.76-3, Sec. 3(l).)

Sec.A2054.060.AAQUORUM. Five board members constitute a

quorum. (V.T.I.C. Art.A5.76-3, Sec. 3(m).)

Sec.A2054.061.AACOMPENSATION. A board member is entitled to
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receive:

(1)AAfees for service on the board commensurate with

industry standards; and

(2)AAactual and necessary travel expenses and any other

expense incurred in performing the member’s duties. (V.T.I.C. Art.

5.76-3, Sec. 3(j).)

[Sections 2054.062-2054.100 reserved for expansion]

SUBCHAPTER C. MANAGEMENT OF COMPANY

Sec.A2054.101.AAGENERAL POWERS OF BOARD. The board has full

authority over the company and may:

(1)AAperform any act necessary or convenient to

administer the company or in connection with the company ’s

insurance business; and

(2)AAfunction in all aspects as the governing body of a

domestic mutual insurance company. (V.T.I.C. Art. 5.76-3, Sec.

4(a) (part).)

Sec.A2054.102.AAGENERAL DUTIES OF BOARD RELATING TO WORKERS’

COMPENSATION INSURANCE. The board shall:

(1)AAprovide for engaging in the business of workers ’

compensation insurance and for the delivery in this state of

workers’ compensation insurance to the same extent as any other

insurance company engaging in the business of workers ’ compensation

insurance in this state;

(2)AApropose rates for workers’ compensation insurance

issued by the company; and

(3)AAexercise any other authority necessary to engage

in the business of workers’ compensation insurance. (V.T.I.C. Art.
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5.76-3, Sec. 4(a) (part).)

Sec.A2054.103.AAAPPOINTMENT OF PRESIDENT.AA(a)AAThe board

shall appoint a president who serves at the pleasure of the board.

(b)AAThe president must have proven successful experience as

an executive at the general management level in the business of

insurance.

(c)AAThe president shall receive compensation as set by the

board. (V.T.I.C. Art. 5.76-3, Sec. 4(d).)

Sec.A2054.104.AAAPPOINTMENT OF INTERNAL AUDITOR.AAThe board

shall appoint an internal auditor who serves at the pleasure of the

board. (V.T.I.C. Art. 5.76-3, Sec. 4(c).)

Sec.A2054.105.AAPERSONAL LIABILITY OF BOARD MEMBERS,

OFFICERS, AND EMPLOYEES. In connection with the administration,

management, or conduct of the company, the company’s business, or a

related matter, a board member, the president, or an officer or

employee of the company is not personally liable in the

individual ’s private capacity for an act performed or a contract or

other obligation entered into or undertaken in the individual’s

official capacity in good faith and without intent to defraud.

(V.T.I.C. Art.A5.76-3, Sec. 6.)

Sec.A2054.106.AAPRINCIPAL OFFICE.AAThe board shall maintain

the company ’s principal office in Travis County. (V.T.I.C. Art.

5.76-3, Sec. 3(n).)

Sec.A2054.107.AACERTAIN RELATIONSHIPS WITH OTHER INSURERS

PROHIBITED. The company may not have:

(1)AAan affiliate, spin-off, or subsidiary that writes

a line of insurance other than workers ’ compensation insurance; or
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(2)AAinterlocking boards of directors with an insurer

that writes a line of insurance other than workers ’ compensation

insurance. (V.T.I.C. Art. 5.76-3, Sec. 4(b).)

Sec.A2054.108.AAPROGRAM AND FACILITY ACCESSIBILITY. (a)

The company shall comply with federal and state laws that relate to

program and facility accessibility.

(b)AAThe president shall prepare and maintain a written plan

that describes the manner in which an individual who does not speak

English can be provided reasonable access to the company ’s programs

and services.

(c)AAThe board shall develop and implement policies that

provide the public with a reasonable opportunity to appear before

the board and to speak on any issue under the company ’s

jurisdiction. (V.T.I.C. Art. 5.76-3, Secs. 19(c), (d).)

[Sections 2054.109-2054.150 reserved for expansion]

SUBCHAPTER D. OPERATION OF COMPANY; FINANCIAL ADMINISTRATION

Sec.A2054.151.AAPURPOSES OF COMPANY.AAThe company shall:

(1)AAserve as a competitive force in the marketplace;

(2)AAguarantee the availability of workers’

compensation insurance in this state; and

(3)AAserve as an insurer of last resort as provided by

Subchapter H. (V.T.I.C. Art. 5.76-3, Sec. 2(c).)

Sec.A2054.152.AAPAYMENT OF TAXES, FEES, AND OTHER CHARGES.

The company shall pay the following in the same manner as a domestic

mutual insurance company authorized to engage in the business of

insurance and to write workers’ compensation insurance in this

state:
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(1)AAtaxes, including maintenance and premium taxes;

(2)AAfees; and

(3)AApayments due in lieu of taxes. (V.T.I.C. Art.

5.76-3, Secs. 11(a), (b).)

Sec.A2054.153.AAMEMBERSHIP IN TEXAS PROPERTY AND CASUALTY

INSURANCE GUARANTY ASSOCIATION. (a) In this section,

"association" means the Texas Property and Casualty Insurance

Guaranty Association.

(b)AAThe company is:

(1)AAa member of and protected by the association; and

(2)AAsubject to assessment under Chapter 462.

(c)AANotwithstanding Subsection (b), the company is liable

only for an assessment by the association regarding a claim with a

date of injury occurring on or after January 1, 2000, and the

association, with respect to an insolvency of the company, is

liable only for a claim with a date of injury occurring on or after

that date. (V.T.I.C. Art. 5.76-3, Secs. 11(c), (d).)

Sec.A2054.154.AACOMPANY ASSETS; STATE LIABILITY. (a) All

money, revenues, and other assets of the company belong solely to

the company and are governed by the laws applicable to domestic

mutual insurance companies.

(b)AAThe state:

(1)AAcovenants with the company’s policyholders,

persons receiving workers’ compensation benefits, and the company’s

creditors that the state will not borrow, appropriate, or direct

payments from the company’s money, revenues, or other assets for

any purpose; and
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(2)AAhas no liability or responsibility to those

policyholders, persons receiving benefits, or creditors if the

company is placed in conservatorship or receivership or becomes

insolvent. (V.T.I.C. Art. 5.76-3, Sec. 12(a).)

Sec.A2054.155.AAREQUIRED RESERVES.AAThe company shall

establish and maintain reserves for losses on an actuarially sound

basis in accordance with Chapter 426. (V.T.I.C. Art.A5.76-3, Sec.

12(b).)

Sec.A2054.156.AARATIO OF CERTAIN PREMIUMS TO SURPLUS. The

company shall maintain a ratio of net written premiums on policies

written after reinsurance to surplus of not more than three to one.

(V.T.I.C. Art.A5.76-3, Sec. 12(c).)

Sec.A2054.157.AADISSOLUTION PROHIBITED.AAThe company may

not be dissolved. (V.T.I.C. Art. 5.76-3, Sec. 2(j).)

[Sections 2054.158-2054.200 reserved for expansion]

SUBCHAPTER E. EXAMINATIONS, REPORTS, AND FILINGS

Sec.A2054.201.AAEXAMINATION BY DEPARTMENT.AA(a)AAThe

department shall examine the company in the manner and under the

conditions specified by Chapters 86 and 401 for the examination of

insurers.

(b)AAThe company shall pay the costs of the examination.

(V.T.I.C. Art. 5.76-3, Secs. 18(a), (b).)

Sec.A2054.202.AAPROVIDING INFORMATION TO LEGISLATURE. The

company shall provide requested information to each appropriate

legislative committee in the manner requested by the committee.

(V.T.I.C. Art. 5.76-3, Sec. 4(e).)

Sec.A2054.203.AAANNUAL ACCOUNTING OF MONEY RECEIVED AND
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DISBURSED. Each year, the company shall prepare a complete and

detailed written report accounting for all money the company

received and disbursed during the preceding fiscal year. (V.T.I.C.

Art. 5.76-3, Sec. 2(i).)

Sec.A2054.204.AAANNUAL STATEMENTS. (a) The company shall

file annual statements with the department and commission in the

same manner as is required of other workers ’ compensation insurance

companies.

(b)AAThe department shall include in the department’s annual

report under Section 32.021 a report on the company ’s condition.

(V.T.I.C. Art. 5.76-3, Sec. 12(e).)

Sec.A2054.205.AAPUBLICATION AND FILING OF AUDITED REPORT.

The board shall:

(1)AApublish an independently audited report analyzing

the company’s activities and fiscal condition during the preceding

fiscal year; and

(2)AAfile the audited report with the department for

submission simultaneously with its annual financial report.

(V.T.I.C. Art. 5.76-3, Sec. 16(a).)

Sec.A2054.206.AAADDITIONAL REPORTS. The company shall file

with the department and the commission all reports required of

other workers’ compensation insurance companies. (Art. 5.76-3,

Sec. 16(b).)

Sec.A2054.207.AAPERIODIC REPORTS TO BOARD.AAThe president

shall make periodic reports to the board regarding:

(1)AAthe company’s status; and

(2)AAthe company’s investments. (V.T.I.C. Art. 5.76-3,
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Sec. 13.)

[Sections 2054.208-2054.250 reserved for expansion]

SUBCHAPTER F. GENERAL POWERS AND DUTIES RELATING TO INSURANCE

Sec.A2054.251.AARATEMAKING AUTHORITY.AA(a)AAExcept as

provided by this section, the board may propose rates to be charged

by the company for insurance.

(b)AAThe board shall engage the services of an independent

actuary who is a member in good standing with the Casualty Actuarial

Society or the American Academy of Actuaries to develop and

recommend actuarially sound rates.

(c)AAThe company is subject to the requirements of Subchapter

A, Chapter 2053, and shall include the recommendations of the

independent actuary as part of the company ’s filing under that

subchapter. (V.T.I.C. Art. 5.76-3, Sec. 7(a).)

Sec.A2054.252.AAAMOUNTS OF RATES.AARates charged by the

company for insurance must be set in amounts sufficient, when

invested, to:

(1)AAcarry all claims to maturity;

(2)AAmeet the reasonable expenses of conducting the

company’s business; and

(3)AAmaintain a reasonable surplus. (V.T.I.C. Art.

5.76-3, Sec. 7(b).)

Sec.A2054.253.AAMULTITIERED PREMIUM SYSTEMS. (a)

Notwithstanding any other provision of this code or another

insurance law of this state, the company may establish multitiered

premium systems to price workers’ compensation insurance policies

to:
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(1)AAinsureds in the company’s competitive programs;

and

(2)AAinsureds to whom policies are offered by the

company under Subchapter H.

(b)AAThe systems may provide for a higher or lower premium

payment by an insured based on:

(1)AAthe company’s evaluation of the underwriting

characteristics of the individual risk; and

(2)AAthe appropriate premium to be charged for the

policy coverages.

(c)AAThe systems must be filed in accordance with Subchapter

A, Chapter 2053. (V.T.I.C. Art. 5.76-3, Sec. 7(c).)

Sec.A2054.254.AACASH DIVIDENDS; CREDIT ON RENEWAL PREMIUM.

(a) The company may pay a cash dividend or allow a credit on the

renewal premium for a policyholder insured with the company, other

than a policyholder insured under Subchapter H.

(b)AAPayment of a cash dividend or allowance of a credit:

(1)AAmust be made in accordance with criteria approved

by the board, which may consider the policyholder ’s safety record

and performance; and

(2)AAmay be made only with the department ’s prior

approval . (V.T.I.C. Art. 5.76-3, Sec. 12(d).)

Sec.A2054.255.AAAPPOINTMENT OF AGENT NOT REQUIRED. (a)

Notwithstanding any other provision of this code or another

insurance law of this state, the company is not required to appoint

a general property and casualty agent to act as an agent for the

company.
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(b)AAAn agent who transacts business with the company acts as

an agent for the applicant and not as an agent for the company,

unless the company and the agent have entered into a written

agreement for the agent to act on behalf of the company. (V.T.I.C.

Art. 5.76-3, Sec. 5(d).)

Sec.A2054.256.AAWORK PRODUCT INFORMATION.AA(a)AAInformation

submitted to the company by an insurance agent on behalf of an

employer, including a policy expiration date, is the work product

of the agent. The company may not use the information in any

marketing or direct sales activity.

(b)AAExcept as otherwise required or permitted by Chapter

552, Government Code, the company may not provide to an insurance

agent information obtained from another insurance agent.

(c)AAThis section does not prevent:

(1)AAan employer from designating another insurance

agent or the company as the agent of record; or

(2)AAthe company from using information submitted to

the company under this section for underwriting or a fraud

investigation. (V.T.I.C. Art.A5.76-3, Sec. 5(e).)

Sec.A2054.257.AAPAYMENT OF COMMISSION TO AGENT. The company

shall pay an insurance agent a reasonable commission on a workers ’

compensation insurance policy that is written through the agent.

(V.T.I.C. Art. 5.76-3, Sec. 5(c).)

[Sections 2054.258-2054.300 reserved for expansion]

SUBCHAPTER G. ISSUANCE OF COVERAGE

Sec.A2054.301.AAAPPLICATION FOR COVERAGE.AAAn application

to the company for workers’ compensation insurance coverage must
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be:

(1)AAmade on the form prescribed by the company; and

(2)AAsubmitted directly by the applicant or by a

general property and casualty agent on behalf of the applicant.

(V.T.I.C. Art. 5.76-3, Sec. 5(a).)

Sec.A2054.302.AAPOLICY FORMS.AAThe company shall use the

uniform policy and standard policy forms prescribed by the

department under Section 2052.002. (V.T.I.C. Art.A5.76-3, Sec.

14.)

Sec.A2054.303.AADENIAL OF COVERAGE BASED ON CREDIT

RISK.AAThe company may refuse to write insurance coverage for an

applicant that the company identifies as a credit risk unless the

applicant, before a policy is issued:

(1)AApays the total estimated premium and related

charges; or

(2)AAprovides security for payment of the total

estimated premium and related charges. (V.T.I.C. Art. 5.76-3, Sec.

5(b).)

Sec.A2054.304.AACANCELLATION AND NONRENEWAL.AAThe company

may cancel or refuse to renew coverage on a policyholder as provided

by Section 406.008, Labor Code. (V.T.I.C. Art. 5.76-3, Sec. 15.)

[Sections 2054.305-2054.350 reserved for expansion]

SUBCHAPTER H. COMPANY AS INSURER OF LAST RESORT

Sec.A2054.351.AAINSURER OF LAST RESORT. (a) Except as

provided by Section 2054.304 and this subchapter, the company may

not refuse to insure a risk that tenders:

(1)AAthe necessary premium; and
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(2)AAany applicable accident prevention service fee.

(b)AAIf an applicant would be rejected for workers’

compensation insurance under the company’s underwriting standards,

the company may not reject the risk, but shall insure the risk at a

higher premium as provided by the company’s requirements. The

company may require the risk to meet other conditions considered

necessary to protect the company’s interests. (V.T.I.C. Art.

5.76-4, Secs. (a), (b).)

Sec.A2054.352.AAREQUIRED DECLINATION OF CERTAIN RISKS. (a)

In this section, "good faith" means honesty in fact in any conduct

or transaction.

(b)AAThe company shall decline to insure a risk if:

(1)AAinsuring the risk would cause the company to

exceed the premium-to-surplus ratios established by Section

2054.156; or

(2)AAthe risk is not, in good faith, entitled to

insurance through the company. (V.T.I.C. Art. 5.76-4, Sec. (d).)

Sec.A2054.353.AAREQUIRED INSURANCE OF CERTAIN COMMONLY OWNED

OR CONTROLLED ENTITIES.AAIf the company suspects fraud or

identifies conditions that may result in acts of fraud, the company

may require an applicant for workers’ compensation insurance

coverage who is identified as a risk for purposes of Section

2054.351(b) to insure all business entities that are commonly owned

or controlled by the applicant. (V.T.I.C. Art. 5.76-4, Sec. (g).)

Sec.A2054.354.AADEVELOPMENT AND PUBLICATION OF CERTAIN

INFORMATION. (a) The company shall develop statistical and other

information as necessary to allow the company to distinguish
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between the company’s:

(1)AAwritings in the voluntary market; and

(2)AAwritings as the insurer of last resort.

(b)AAThe department shall develop and publish classification

relativities specifically designed for the risks insured under this

subchapter.

(c)AAOn request, the company shall report statistical or

other information developed under Subsection (a) to:

(1)AAthe department; or

(2)AAany successor entity for research and oversight of

the workers’ compensation system of this state. (V.T.I.C. Art.

5.76-4, Secs. (c), (e), (h).)

[Sections 2054.355-2054.400 reserved for expansion]

SUBCHAPTER I. APPEALS

Sec.A2054.401.AAAPPEAL OF CERTAIN ACTIONS AND DECISIONS.

(a) An act or decision by the company to deny, cancel, or refuse to

renew a policy or risk insured under Subchapter H may be appealed to

the board not later than the 30th day after the date the affected

party receives actual notice that the act occurred or the decision

was made.

(b)AAThe board shall:

(1)AAnot later than the 30th day after the date the

request for hearing is made, hear the appeal; and

(2)AAnot later than the 10th day before the date of the

hearing, notify the appellant in writing of the time and place of

the hearing.

(c)AANot later than the 30th day after the last day of the
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hearing, the board shall affirm, reverse, or modify the act or

decision appealed to the board.

(d)AAUnless the board specifically orders otherwise, a

hearing under this section does not suspend the operation of an act

or decision of the company. (V.T.I.C. Art. 5.76-3, Sec. 2(e).)

Sec.A2054.402.AAREVIEW OF BOARD DECISION BY COMMISSIONER.

(a) A board decision under Section 2054.401 is subject to review by

the commissioner in the manner provided by Chapter 2001, Government

Code.

(b)AAThe commissioner’s review of a board decision does not

suspend the operation of an act or decision of the company unless

the commissioner specifically orders the suspension on a showing by

an aggrieved party of:

(1)AAimmediate, irreparable injury, loss, or damage;

and

(2)AAprobable success on the merits. (V.T.I.C. Art.

5.76-3, Sec. 2(f).)

Sec.A2054.403.AAAPPEAL OF COMMISSIONER ’S DECISION. (a) A

person aggrieved by a decision of the commissioner under Section

2054.402 may appeal the decision to a district court.

(b)AAJudicial review under this section is governed by the

substantial evidence rule. (V.T.I.C. Art. 5.76-3, Sec. 2(g).)

[Sections 2054.404-2054.450 reserved for expansion]

SUBCHAPTER J. CONTROL OF FRAUD AND OTHER VIOLATIONS

Sec.A2054.451.AAIDENTIFICATION AND INVESTIGATION PROGRAM

FOR FRAUD AND OTHER VIOLATIONS.AA(a)AAThe company shall develop and

implement a program to identify and investigate acts of fraud and
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violations of this code relating to workers’ compensation insurance

by applicants, policyholders, claimants, agents, insurers, health

care providers, or other persons.

(b)AAThe company shall cooperate with the commission to

compile and maintain information necessary to detect practices or

patterns of conduct that violate this code relating to workers’

compensation insurance or that violate Subtitle A, Title 5, Labor

Code. (V.T.I.C. Art. 5.76-3, Sec. 9(a).)

Sec.A2054.452.AAINVESTIGATIONS; COORDINATION WITH

COMMISSION. (a) The company may investigate cases of suspected

fraud and violations of this code relating to workers ’ compensation

insurance.

(b)AAThe company may:

(1)AAcoordinate the company’s investigations with those

conducted by the commission to avoid duplication of efforts; and

(2)AArefer to the commission a case that is not

otherwise resolved by the company so that the commission may:

(A)AAperform any further investigation necessary

under the circumstances;

(B)AAconduct administrative violation

proceedings; and

(C)AAassess and collect penalties and

restitution. (V.T.I.C. Art. 5.76-3, Sec. 9(b).)

Sec.A2054.453.AARESTITUTION PAYABLE TO COMPANY. Restitution

collected under Section 2054.452(b) must be paid to the company.

(V.T.I.C. Art. 5.76-3, Sec. 9(d).)

Sec.A2054.454.AADEPOSIT AND USE OF PENALTIES COLLECTED BY

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

645



COMMISSION.AAA penalty collected under Section 2054.452(b):

(1)AAmust be deposited in the general revenue fund to

the credit of the commission; and

(2)AAmay be appropriated only to the commission to

offset the costs of the program under Section 2054.451. (V.T.I.C.

Art. 5.76-3, Sec. 9(e).)

Sec.A2054.455.AAFUNDING AGREEMENTS FOR CRIMINAL

PROSECUTIONS.AAThe company may enter into funding agreements with

local prosecutors to prosecute offenses against the company.

(V.T.I.C. Art. 5.76-3, Sec. 9(c).)

Sec.A2054.456.AAIMMUNITY FOR CERTAIN ACTIONS. The company,

the board, and company employees are not liable in a civil action

for an action taken in good faith in executing a duty under this

subchapter, including identifying or referring a person for

investigation of or prosecution for a possible administrative

violation or criminal offense. (V.T.I.C. Art. 5.76-3, Sec. 9(f).)

[Sections 2054.457-2054.500 reserved for expansion]

SUBCHAPTER K. ACCIDENT PREVENTION

Sec.A2054.501.AADEFINITION.AAIn this subchapter, "division"

means the commission’s division of workers ’ health and safety.

(New.)

Sec.A2054.502.AAREQUIREMENTS FOR PREVENTION OF INJURIES.

The company may make and enforce requirements for the prevention of

injuries to an employee of a policyholder or applicant for

insurance under this chapter. On reasonable notice, a policyholder

or applicant shall grant representatives of the company, the

commission, or the department free access to the premises of the
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policyholder or applicant during regular working hours for purposes

of this section. (V.T.I.C. Art. 5.76-3, Sec. 8(a).)

Sec.A2054.503.AAGROUNDS FOR CANCELLATION OR DENIAL OF

COVERAGE.AAA failure or refusal by a policyholder or applicant for

insurance to comply with a requirement prescribed by the company

under Section 2054.502, or a failure or refusal to fully disclose

all information pertinent to insuring or servicing the policyholder

or applicant, constitutes sufficient grounds for the company to

cancel a policy or deny an application. (V.T.I.C. Art.A5.76-3,

Sec. 8(b).)

Sec.A2054.504.AASAFETY CONSULTATION FOR CERTAIN

INSUREDS.AA(a) A policyholder who is insured under Subchapter H

shall obtain a safety consultation:

(1)AAif the policyholder:

(A)AAhas a Texas experience modifier greater than

1.25;

(B)AAhas a national experience modifier greater

than 1.25 and estimated premium allocable to this state of $2,500 or

more; or

(C)AAdoes not have an experience modifier but has

had a loss ratio greater than 0.70 in at least two of the three most

recent policy years for which information is available; or

(2)AAas required by the company, if the policyholder:

(A)AAhas been in business for less than three

years; and

(B)AAmeets the criteria established by the company

for a safety consultation.
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(b)AAThe criteria under Subsection (a)(2)(B) may include:

(1)AAthe number and classification of employees;

(2)AAthe policyholder’s industry; and

(3)AAthe policyholder’s previous workers’ compensation

experience in this state or another jurisdiction. (V.T.I.C. Art.

5.76-3, Secs. 8(c), (d).)

Sec.A2054.505.AASAFETY CONSULTATION PROCEDURES.AANot later

than the 30th day after the effective date of a policy, the

policyholder shall obtain a safety consultation required under

Section 2054.504 from a safety consultant. The safety consultant

must be:

(1)AAthe company;

(2)AAthe division; or

(3)AAa professional source approved for that purpose by

the division. (V.T.I.C. Art. 5.76-3, Sec. 8(e) (part).)

Sec.A2054.506.AASAFETY CONSULTANT REPORT.AAA safety

consultant acting under this subchapter shall file a written report

with the commission and the policyholder specifying any hazardous

condition or practice identified in the safety consultation.

(V.T.I.C. Art. 5.76-3, Sec. 8(e) (part).)

Sec.A2054.507.AAACCIDENT PREVENTION PLAN.AA(a)AAIf a safety

consultant identifies a hazardous condition or practice, the

policyholder and the safety consultant shall develop a specific

accident prevention plan that addresses the condition or practice.

(b)AAThe safety consultant may approve an existing accident

prevention plan.

(c)AAThe policyholder shall comply with the accident
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prevention plan. (V.T.I.C. Art.A5.76-3, Sec. 8(f).)

Sec.A2054.508.AAACCIDENT INVESTIGATIONS; OTHER

MONITORING.AAThe division may:

(1)AAinvestigate an accident that occurs at a work site

of a policyholder for whom an accident prevention plan was

developed under Section 2054.507; and

(2)AAotherwise monitor as the division determines

necessary the implementation of the accident prevention plan.

(V.T.I.C. Art. 5.76-3, Sec. 8(g).)

Sec.A2054.509.AAFOLLOW-UP INSPECTION. (a) Not earlier than

the 90th day after or later than the sixth month after the date an

accident prevention plan is developed under Section 2054.507, the

division shall conduct a follow-up inspection of the policyholder ’s

premises in accordance with rules adopted by the commission.

(b)AAThe commission may require the participation of the

safety consultant who performed the initial consultation and

developed the accident prevention plan.

(c)AAIf the division determines that a policyholder has

complied with the terms of the accident prevention plan or has

implemented other accepted corrective measures, the division shall

certify that determination.

(d)AAIf the division determines that a policyholder has

failed or refuses to implement the accident prevention plan or

other suitable hazard abatement measures, the policyholder may

elect to cancel coverage not later than the 30th day after the date

of the determination. (V.T.I.C. Art.A5.76-3, Sec. 8(h) (part).)

Sec.A2054.510.AACANCELLATION OF COVERAGE BY COMPANY;
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IMPOSITION OF ADMINISTRATIVE PENALTY.AA(a)AAIf a policyholder

described by Section 2054.509(d) does not elect to cancel coverage

as provided by that section:

(1)AAthe company may cancel the coverage; or

(2)AAthe commission may impose an administrative

penalty on the policyholder.

(b)AAThe amount of an administrative penalty under

Subsection (a)(2) may not exceed $5,000. Each day of noncompliance

constitutes a separate violation.

(c)AAIn imposing an administrative penalty, the commission

may consider any matter that justice may require and shall

consider:

(1)AAthe seriousness of the violation, including the

nature, circumstances, consequences, extent, and gravity of the

prohibited act;

(2)AAthe history and extent of previous administrative

violations;

(3)AAthe demonstrated good faith of the violator,

including actions taken to rectify the consequences of the

prohibited act;

(4)AAany economic benefit resulting from the prohibited

act; and

(5)AAthe penalty necessary to deter future violations.

(d)AAA penalty collected under this section must be:

(1)AAdeposited in the general revenue fund to the

credit of the commission; or

(2)AAreappropriated to the commission to offset the
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costs of implementing and administering this subchapter. (V.T.I.C.

Art. 5.76-3, Secs. 8(h) (part), (i).)

Sec.A2054.511.AACONTINUING COMPLIANCE WITH SUBCHAPTER.AAThe

procedures established under this subchapter must be followed each

year the policyholder meets the criteria established by Section

2054.504(a)(1). (V.T.I.C. Art. 5.76-3, Sec. 8(j).)

Sec.A2054.512.AAFEES FOR SERVICES.AAThe commission shall:

(1)AAcharge a policyholder for the reasonable cost of

services provided to the policyholder under Sections 2054.505,

2054.506, 2054.507, 2054.509, and 2054.510(a); and

(2)AAset the fees for the services at a

cost-reimbursement level, including a reasonable allocation of the

commission ’s administrative costs. (V.T.I.C. Art. 5.76-3, Sec.

8(k).)

Sec.A2054.513.AAENFORCEMENT OF SUBCHAPTER.AAThe compliance

and practices division of the commission shall enforce compliance

with this subchapter through the administrative violation

proceedings under Chapter 415, Labor Code. (V.T.I.C. Art.A5.76-3,

Sec. 8(l).)

[Sections 2054.514-2054.550 reserved for expansion]

SUBCHAPTER L. PUBLIC INTEREST INFORMATION AND COMPLAINT PROCEDURES

Sec.A2054.551.AAPUBLIC INTEREST INFORMATION. (a) The

company shall prepare information of public interest describing the

functions of the company and the procedures by which complaints are

submitted to and resolved by the company.

(b)AAThe company shall make the information available to the

public and appropriate state agencies. (V.T.I.C. Art.A5.76-3, Sec.
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19(a).)

Sec.A2054.552.AACOMPLAINTS. (a) The company shall

establish methods by which consumers and service recipients are

notified of the name, mailing address, and telephone number of the

company for the purpose of directing a complaint to the company.

(b)AAThe company may provide for the notice:

(1)AAby a supplement or endorsement to a written

policy;

(2)AAon a sign prominently displayed in the place of

business of each regional office of the company; or

(3)AAin a bill for services provided by the company.

(V.T.I.C. Art. 5.76-3, Sec. 19(b).)

Sec.A2054.553.AACOMPLAINT RECORD.AA(a) The company shall

keep information about each written complaint filed with the

company. The information must include:

(1)AAthe date the complaint is received;

(2)AAthe name of the complainant;

(3)AAthe subject matter of the complaint;

(4)AAa record of each person contacted in relation to

the complaint;

(5)AAa summary of the results of the review or

investigation of the complaint; and

(6)AAfor a complaint for which the company takes no

action, an explanation of the reason the complaint was closed

without action.

(b)AAFor each written complaint the company receives and has

authority to resolve, the company shall:
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(1)AAprovide the company’s policies and procedures

relating to complaint investigation and resolution to the person

filing the complaint and each person or entity that is a subject of

the complaint; and

(2)AAat least quarterly and until final disposition of

the complaint, notify the person filing the complaint and each

person or entity that is a subject of the complaint of the status of

the complaint unless the notification would jeopardize an

undercover investigation. (V.T.I.C. Art. 5.76-3, Sec. 20.)

[Chapters 2055-2100 reserved for expansion]

SUBTITLE F. OTHER COVERAGE

CHAPTER 2101. COVERAGE FOR AIRCRAFT

Sec.A2101.001.AAAPPLICABILITY OF CHAPTER

Sec.A2101.002.AAFILING OF POLICY FORMS AND ENDORSEMENTS

AAAAAAAAAAAAAAAAAAMAY BE REQUIRED

Sec.A2101.003.AADISAPPROVAL OF POLICY FORM OR

AAAAAAAAAAAAAAAAAAENDORSEMENT

Sec.A2101.004.AACERTAIN CONTRACTS OR OTHER AGREEMENTS

AAAAAAAAAAAAAAAAAAVOID

Sec.A2101.005.AARULES

CHAPTER 2101. COVERAGE FOR AIRCRAFT

Sec.A2101.001.AAAPPLICABILITY OF CHAPTER.AAThis chapter

applies only to aircraft hull and aircraft liability insurance.

(V.T.I.C. Art.A5.90 (part).)

Sec.A2101.002.AAFILING OF POLICY FORMS AND ENDORSEMENTS MAY

BE REQUIRED.AAIf the commissioner finds that a public need exists

to regulate the insurance subject to this chapter, the commissioner
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by order may require each insurer issuing that insurance in this

state to file with the department each policy form and endorsement

the insurer uses to write the insurance. (V.T.I.C. Art.A5.90

(part).)

Sec.A2101.003.AADISAPPROVAL OF POLICY FORM OR ENDORSEMENT.

(a) The commissioner may disapprove the use of a policy form or

endorsement filed under this chapter.

(b)AAAfter the commissioner disapproves a policy form or

endorsement, an insurer may not use the form or endorsement.

(V.T.I.C. Art.A5.90 (part).)

Sec.A2101.004.AACERTAIN CONTRACTS OR OTHER AGREEMENTS

VOID.AA(a)AAA contract or other agreement is void if the contract

or agreement is not written into:

(1)AAthe application for an insurance policy subject to

this chapter; or

(2)AAthe policy.

(b)AAA contract or other agreement that is void under

Subsection (a) is:

(1)AAa violation of this chapter; and

(2)AAsufficient cause to revoke the insurer’s

certificate of authority to write aircraft insurance in this state.

(V.T.I.C. Art.A5.90 (part).)

Sec.A2101.005.AARULES. When the commissioner acts under

this chapter, the commissioner may adopt any rules that are

necessary to carry out the provisions of this chapter or Chapter 251

or 256. (V.T.I.C. Art. 5.92.)

[Chapters 2102-2150 reserved for expansion]
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SUBTITLE G. POOLS, GROUPS, PLANS, AND SELF-INSURANCE

CHAPTER 2151. TEXAS AUTOMOBILE INSURANCE PLAN ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2151.001.AADEFINITIONS

[Sections 2151.002-2151.050 reserved for expansion]

SUBCHAPTER B. TEXAS AUTOMOBILE INSURANCE PLAN ASSOCIATION

Sec.A2151.051.AANATURE AND COMPOSITION OF ASSOCIATION

Sec.A2151.052.AAAUTHORITY OF GOVERNING COMMITTEE

Sec.A2151.053.AAMEMBERSHIP OF GOVERNING COMMITTEE

Sec.A2151.054.AAELIGIBILITY TO SERVE AS INSURER

AAAAAAAAAAAAAAAAAAREPRESENTATIVE

Sec.A2151.055.AAINELIGIBILITY TO SERVE AS PUBLIC MEMBER

Sec.A2151.056.AAIMMUNITY FROM LIABILITY

[Sections 2151.057-2151.100 reserved for expansion]

SUBCHAPTER C. POWERS AND DUTIES OF ASSOCIATION

Sec.A2151.101.AAPOWERS OF NONPROFIT CORPORATION

Sec.A2151.102.AAASSIGNMENT OF INSURANCE; ELIGIBILITY

Sec.A2151.103.AAASSESSMENTS

[Sections 2151.104-2151.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2151.151.AACONTENTS OF PLAN OF OPERATION;

AAAAAAAAAAAAAAAAAAAMENDMENTS

Sec.A2151.152.AACORRECTIVE ACTION TO PLAN OF OPERATION

Sec.A2151.153.AAINCENTIVE PROGRAMS

Sec.A2151.154.AAASSIGNMENT DISTRIBUTION PLAN

[Sections 2151.155-2151.200 reserved for expansion]
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SUBCHAPTER E. RATES FOR INSURANCE; HEARING

Sec.A2151.201.AARATE STANDARDS

Sec.A2151.202.AARATE FILINGS

Sec.A2151.203.AARECORDING AND REPORTING OF PREMIUM,

AAAAAAAAAAAAAAAAAALOSS, AND EXPENSE EXPERIENCE

Sec.A2151.204.AANOTICE OF FILING

Sec.A2151.205.AAOPPORTUNITY TO REVIEW FILING

Sec.A2151.206.AAHEARING ON FILING

Sec.A2151.207.AAACTION OF COMMISSIONER ON FILING

Sec.A2151.208.AAAMENDED FILING

Sec.A2151.209.AAOPPORTUNITY TO REVIEW AMENDED FILING

Sec.A2151.210.AAHEARING ON AMENDED FILING

Sec.A2151.211.AAAPPEAL

Sec.A2151.212.AAHEARINGS BY DEPARTMENT

CHAPTER 2151. TEXAS AUTOMOBILE INSURANCE PLAN ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2151.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Association" means the Texas Automobile

Insurance Plan Association.

(2)AA"Authorized insurer" means an insurer authorized

by the department to write automobile liability coverage under this

title. Except as provided by Section 2251.204, the term does not

include a county mutual insurance company organized under Chapter

912.

(3)AA"Insurance" means an insurance policy that meets

the requirements of Chapter 601, Transportation Code. (V.T.I.C.

Art.A21.81, Secs. 1(1), (2), (3).)
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[Sections 2151.002-2151.050 reserved for expansion]

SUBCHAPTER B. TEXAS AUTOMOBILE INSURANCE PLAN ASSOCIATION

Sec.A2151.051.AANATURE AND COMPOSITION OF ASSOCIATION. (a)

The Texas Automobile Insurance Plan Association is a nonprofit

corporate body composed of all authorized insurers.

(b)AAEach authorized insurer must be a member of the

association as a condition of the insurer ’s authority to write

automobile liability insurance in this state. (V.T.I.C.

Art.A21.81, Sec. 2(a) (part).)

Sec.A2151.052.AAAUTHORITY OF GOVERNING COMMITTEE.AAThe

association is administered by a governing committee under a plan

of operation. (V.T.I.C. Art.A21.81, Secs. 2(b) (part), 3(a)

(part).)

Sec.A2151.053.AAMEMBERSHIP OF GOVERNING COMMITTEE.AAThe

governing committee is composed of 15 members selected as follows:

(1)AAeight members who represent the interests of

insurers, elected by the association members according to a method

the members determine;

(2)AAfive public members, nominated by the office of

public insurance counsel and selected by the commissioner; and

(3)AAtwo members who are general property and casualty

agents, as required by the plan of operation. (V.T.I.C.

Art.A21.81, Sec. 2(b) (part).)

Sec.A2151.054.AAELIGIBILITY TO SERVE AS INSURER

REPRESENTATIVE.AATo be eligible to serve on the governing committee

as a representative of insurers, an individual must be a full-time

employee of an authorized insurer. (V.T.I.C. Art.A21.81, Sec.
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2(c).)

Sec.A2151.055.AAINELIGIBILITY TO SERVE AS PUBLIC MEMBER.AAAn

individual may not serve on the governing committee as a public

member if the individual, another individual related to that

individual within the second degree by consanguinity or affinity,

or another individual residing in the same household with that

individual:

(1)AAis required to be registered or licensed under

this code or another insurance law of this state;

(2)AAis employed by or acts as a consultant to a person

required to be registered or licensed or required to hold a

certificate of authority under this code or another insurance law

of this state;

(3)AAis the owner of, has a financial interest in, or

participates in the management of an organization required to be

registered or licensed or required to hold a certificate of

authority under this code or another insurance law of this state;

(4)AAis an officer, employer, or consultant of an

association in the field of insurance; or

(5)AAis required to register as a lobbyist under

Chapter 305, Government Code. (V.T.I.C. Art.A21.81, Sec. 2(d).)

Sec.A2151.056.AAIMMUNITY FROM LIABILITY.AA(a)AAThe

association, a member of the governing committee, or an employee of

the association is not personally liable for:

(1)AAan act performed in good faith within the scope of

the person’s authority as determined under this chapter or the plan

of operation; or
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(2)AAdamages occasioned by the person’s official act or

omission except an act or omission that is corrupt or malicious.

(b)AAThe association shall provide counsel to defend an

action brought against a member of the governing committee or an

employee because of the person’s official act or omission

regardless of whether the person has terminated service with the

association when the action is instituted.

(c)AAThis section is cumulative of and does not affect or

modify a common law or statutory privilege or immunity. (V.T.I.C.

Art.A21.81, Sec. 6.)

[Sections 2151.057-2151.100 reserved for expansion]

SUBCHAPTER C. POWERS AND DUTIES OF ASSOCIATION

Sec.A2151.101.AAPOWERS OF NONPROFIT CORPORATION. (a) The

association has the powers granted to a nonprofit corporation under

the Business Organizations Code.

(b)AANotwithstanding Subsection (a), on or before December

31, 2009, the association has the powers granted to a nonprofit

corporation under the Texas Non-Profit Corporation Act (Article

1396-1.01 et seq., Vernon’s Texas Civil Statutes) or the Business

Organizations Code, as applicable.

(c)AAThis subsection and Subsection (b) expire December 31,

2009. (V.T.I.C. Art. 21.81, Sec. 3(a) (part).)

Sec.A2151.102.AAASSIGNMENT OF INSURANCE; ELIGIBILITY. (a)

The association shall provide for the assignment of insurance to an

authorized insurer for a person required by Chapter 601,

Transportation Code, to show proof of financial responsibility for

the future.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

659



(b)AAAn applicant is not eligible for insurance through the

association unless the applicant and the servicing agent certify as

part of the application to the association that the applicant has

been rejected for insurance by at least two insurers that are

authorized to engage in business in this state and that are writing

automobile insurance in this state. (V.T.I.C. Art.A21.81, Sec. 4.)

Sec.A2151.103.AAASSESSMENTS.AA(a)AAThe association may

assess authorized insurers to provide money to operate the

association.

(b)AAThe amount assessed against an authorized insurer must

be in proportion to the insurer ’s writing of automobile liability

insurance in this state.

(c)AAThe association may bring an action to collect an

assessment against an authorized insurer that does not pay the

assessment within a reasonable time. In addition, the association

may report an authorized insurer ’s failure to pay the assessment to

the commissioner. The commissioner may institute a disciplinary

action against the insurer under Chapter 82. (V.T.I.C. Art.A21.81,

Sec. 3(a) (part).)

[Sections 2151.104-2151.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2151.151.AACONTENTS OF PLAN OF OPERATION; AMENDMENTS.

(a) The plan of operation must:

(1)AAprovide for the efficient, economical, fair, and

nondiscriminatory administration of the association; and

(2)AAprovide a means by which insurance may be provided

in accordance with Section 2151.102(a).
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(b)AASubject to the commissioner ’s approval, the governing

committee may amend the plan of operation. (V.T.I.C. Art.A21.81,

Secs. 1(4), 3(b), (c).)

Sec.A2151.152.AACORRECTIVE ACTION TO PLAN OF OPERATION.AAIf

the commissioner at any time believes that any part of the plan of

operation is inconsistent with the purposes of Chapter 601,

Transportation Code, the commissioner shall notify the governing

committee in writing so that the governing committee may take

corrective action. (V.T.I.C. Art.A21.81, Sec. 3(d).)

Sec.A2151.153.AAINCENTIVE PROGRAMS.AA(a)AAThe plan of

operation must include incentive programs to encourage authorized

insurers to write insurance on a voluntary basis and to minimize the

use of the association as a means to obtain insurance.

(b)AAOne incentive program must target underserved

geographic areas, which the commissioner by rule shall designate.

In designating underserved areas, the commissioner shall consider

with respect to an area:

(1)AAthe availability of insurance;

(2)AAthe number of uninsured drivers;

(3)AAthe number of drivers insured through the

association; and

(4)AAany other relevant factor.

(c)AAThe incentive programs are effective on the

commissioner’s approval. (V.T.I.C. Art.A21.81, Sec. 3(e).)

Sec.A2151.154.AAASSIGNMENT DISTRIBUTION PLAN.AA(a)AAThe

plan of operation must include a voluntary, competitive limited

assignment distribution plan that allows an authorized insurer to

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

661



contract directly with a servicing insurer to accept assignments to

the servicing insurer by the association.

(b)AAA servicing insurer must be authorized to write

automobile insurance in this state and must:

(1)AAhave written automobile liability insurance in

this state for at least five years; or

(2)AAbe currently engaged as a servicing insurer for

assigned risk automobile business in at least one other state.

(c)AAAfter notice and hearing, the commissioner may prohibit

an insurer from acting as a servicing insurer.

(d)AAAn authorized insurer and a servicing insurer shall

determine through negotiation the terms of a contract described by

this section, including the buy-out fee.

(e)AAThe governing committee may:

(1)AAadopt reasonable rules for the conduct of business

under a contract described by this section; and

(2)AAestablish reasonable standards of eligibility for

servicing insurers. (V.T.I.C. Art.A21.81, Sec. 3(f).)

[Sections 2151.155-2151.200 reserved for expansion]

SUBCHAPTER E. RATES FOR INSURANCE; HEARING

Sec.A2151.201.AARATE STANDARDS.AARates for insurance

provided under this chapter must be:

(1)AAjust, reasonable, adequate, not excessive, not

confiscatory, and not unfairly discriminatory for the risks to

which the rates apply; and

(2)AAsufficient to carry all claims to maturity and

meet the expenses incurred in the writing and servicing of the
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business. (V.T.I.C. Art.A21.81, Sec. 5(a) (part).)

Sec.A2151.202.AARATE FILINGS.AA(a)AAThe association shall

file annually with the department rates to be charged for insurance

provided through the association for approval by the commissioner.

(b)AAThe association may not file rates under this section

more than once in any 12-month period. (V.T.I.C. Art.A21.81, Sec.

5(c) (part).)

Sec.A2151.203.AARECORDING AND REPORTING OF PREMIUM, LOSS,

AND EXPENSE EXPERIENCE. (a) The commissioner shall adopt

reasonable rules and statistical plans for the recording and

reporting of premium, loss, and expense experience and other

required data by each authorized insurer. The premium, loss, and

expense experience must be reported separately for business

assigned to the insurer.

(b)AAEach authorized insurer shall use the statistical plans

adopted under this section to record and report premium, loss, and

expense experience and other required data in accordance with the

rules adopted by the commissioner.

(c)AAIn approving rates under this subchapter, the

commissioner shall consider the reports collected under the

statistical plan regarding aggregated premiums earned and losses

and expenses incurred in the writing of automobile insurance

through the association. (V.T.I.C. Art. 21.81, Sec. 5(a) (part),

(b).)

Sec.A2151.204.AANOTICE OF FILING.AA(a)AAThe department

shall file with the secretary of state for publication in the Texas

Register notice that a filing has been made under Section 2151.202
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not later than the seventh day after the date the filing is received

by the department.

(b)AAThe notice must include information relating to:

(1)AAthe availability of the filing for public

inspection at the department during regular business hours;

(2)AAthe procedures for obtaining copies of the filing;

(3)AAprocedures for making written comments related to

the filing; and

(4)AAthe time, place, and date of the hearing scheduled

under Section 2151.206. (V.T.I.C. Art.A21.81, Sec. 5(f).)

Sec.A2151.205.AAOPPORTUNITY TO REVIEW FILING.AABefore

approving, disapproving, or modifying a filing made under Section

2151.202, the commissioner must provide to all interested persons a

reasonable opportunity to:

(1)AAreview the filing;

(2)AAobtain a copy of the filing on payment of any

legally required copying cost; and

(3)AAsubmit to the commissioner written comments,

analyses, or information related to the filing. (V.T.I.C.

Art.A21.81, Sec. 5(d).)

Sec.A2151.206.AAHEARING ON FILING.AA(a)AANot later than the

45th day after the date the department receives a filing required by

Section 2151.202, the commissioner shall schedule a hearing at

which interested persons may present written or oral comments

relating to the filing.

(b)AAThe association, the public insurance counsel, and any

other interested person or entity that submits proposed changes or
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actuarial analyses may ask questions of any person testifying at

the hearing.

(c)AAA hearing held under this section is not a contested

case hearing under Chapter 2001, Government Code. (V.T.I.C. Art.

21.81, Sec. 5(e).)

Sec.A2151.207.AAACTION OF COMMISSIONER ON FILING. (a) After

the conclusion of the hearing under Section 2151.206, the

commissioner shall approve, disapprove, or modify the filing in

writing.

(b)AAIf the commissioner disapproves a filing, the

commissioner shall state in writing the reasons for the disapproval

and the criteria to be met by the association to obtain approval.

(V.T.I.C. Art.A21.81, Sec. 5(g) (part).)

Sec.A2151.208.AAAMENDED FILING.AAThe association may file

with the commissioner an amended filing to comply with the

commissioner’s comments not later than the 10th day after the date

the association receives the commissioner ’s written disapproval.

(V.T.I.C. Art.A21.81, Sec. 5(g) (part).)

Sec.A2151.209.AAOPPORTUNITY TO REVIEW AMENDED FILING.

Before approving or disapproving an amended filing, the

commissioner must provide to all interested persons a reasonable

opportunity, in the same manner an opportunity is provided under

Section 2151.205, to:

(1)AAreview the amended filing;

(2)AAobtain a copy of the amended filing on payment of

any legally required copying cost; and

(3)AAsubmit to the commissioner written comments or
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information related to the amended filing. (V.T.I.C. Art.A21.81,

Sec. 5(h) (part).)

Sec.A2151.210.AAHEARING ON AMENDED FILING.AA(a)AAThe

commissioner may hold a hearing in the manner provided by Section

2151.206 not later than the 20th day after the date the department

receives an amended filing.

(b)AANot later than the 10th day after the date the hearing on

the amended filing is concluded, the commissioner shall approve or

disapprove the amended filing.

(c)AANot later than the 30th day after the date the amended

filing is received by the department, the commissioner shall

disapprove the amended filing or the filing is considered approved.

(d)AAThe requirements provided under Sections 2151.204 and

2151.207 apply to a hearing conducted under this section.

(V.T.I.C. Art.A21.81, Sec. 5(h) (part).)

Sec.A2151.211.AAAPPEAL.AA(a)AAA person aggrieved by a

decision of the commissioner under this subchapter may appeal the

decision not later than the 30th day after the date of the decision.

(b)AAAn appeal of a commissioner ’s decision under this

subchapter must be made in accordance with Subchapter D, Chapter

36. (V.T.I.C. Art.A21.81, Sec. 5(i).)

Sec.A2151.212.AAHEARINGS BY DEPARTMENT.AASubchapter B,

Chapter 40, does not apply to this subchapter. (V.T.I.C. Art.

21.81, Sec. 5(c) (part).)

CHAPTER 2152. GROUP INSURANCE IN UNDERSERVED AREAS

Sec.A2152.001.AADEFINITION

Sec.A2152.002.AADESIGNATION OF UNDERSERVED AREAS
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Sec.A2152.003.AAAUTHORIZATION FOR ISSUANCE OF GROUP

AAAAAAAAAAAAAAAAAAINSURANCE IN UNDERSERVED AREA

Sec.A2152.004.AAEXCLUSION OF CERTAIN COVERAGE

Sec.A2152.005.AAFORMATION OF GROUP

Sec.A2152.006.AARATES

Sec.A2152.007.AAPOLICY FORMS AND CERTIFICATES

Sec.A2152.008.AARULES

CHAPTER 2152. GROUP INSURANCE IN UNDERSERVED AREAS

Sec.A2152.001.AADEFINITION. In this chapter, "residential

property insurance" means insurance against loss to real or

tangible personal property at a fixed location that is provided

through a homeowners policy, residential fire and allied lines

policy, or farm and ranch owners policy. (V.T.I.C. Art. 21.79, Sec.

1(a) (part).)

Sec.A2152.002.AADESIGNATION OF UNDERSERVED AREAS. (a) The

commissioner by rule may designate an area as an underserved area

for personal automobile insurance or residential property

insurance.

(b)AAIn determining which areas to designate as underserved,

the commissioner shall consider:

(1)AAwhether the insurance described by Subsection (a)

is not reasonably available to a substantial number of insurable

risks and the availability of insurance in general; and

(2)AAany other relevant factor as determined by the

commissioner. (V.T.I.C. Art. 21.79, Sec. 1(a) (part).)

Sec.A2152.003.AAAUTHORIZATION FOR ISSUANCE OF GROUP

INSURANCE IN UNDERSERVED AREA. An insurer authorized to write
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property or casualty insurance in this state, including a Lloyd ’s

plan and a reciprocal or interinsurance exchange, that writes

personal automobile insurance or residential property insurance in

this state may write the personal automobile insurance or

residential property insurance on a group basis in an underserved

area designated by the commissioner. (V.T.I.C. Art. 21.79, Sec.

2.)

Sec.A2152.004.AAEXCLUSION OF CERTAIN COVERAGE. Group

insurance provided under this chapter may not include windstorm and

hail insurance coverage for a risk eligible for that coverage under

Chapter 2210. (V.T.I.C. Art. 21.79, Sec. 1(b).)

Sec.A2152.005.AAFORMATION OF GROUP.AAA group may be formed

solely to purchase insurance subject to this chapter. (V.T.I.C.

Art. 21.79, Sec. 3.)

Sec.A2152.006.AARATES. Rates for coverage provided under

this chapter are subject to the applicable statutes relating to the

insurers providing the coverage. (V.T.I.C. Art. 21.79, Sec. 5.)

Sec.A2152.007.AAPOLICY FORMS AND CERTIFICATES. The

commissioner shall adopt policy forms and certificates for use in

underserved areas designated by the commissioner under this

chapter. (V.T.I.C. Art. 21.79, Sec. 4.)

Sec.A2152.008.AARULES. In addition to other rules adopted

under this chapter, the commissioner may adopt any rules that are

appropriate and necessary to implement this chapter. (V.T.I.C. Art.

21.79, Sec. 6.)
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CHAPTER 2153. GROUP MARKETING OF AUTOMOBILE INSURANCE

FOR PERSONS OVER 55 YEARS OF AGE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2153.001.AADEFINITIONS

Sec.A2153.002.AAAPPLICABILITY OF CERTAIN PROVISIONS

Sec.A2153.003.AARULES

[Sections 2153.004-2153.050 reserved for expansion]

SUBCHAPTER B. CONDITIONS FOR ISSUANCE

OF GROUP AUTOMOBILE INSURANCE

Sec.A2153.051.AAAUTHORIZATION FOR ISSUANCE OF GROUP

AAAAAAAAAAAAAAAAAAAUTOMOBILE INSURANCE

Sec.A2153.052.AAELIGIBILITY OF GROUP

Sec.A2153.053.AAELIGIBILITY OF GROUP MEMBER

Sec.A2153.054.AAGUARANTEED ISSUE

Sec.A2153.055.AAINSURER QUALIFICATIONS

Sec.A2153.056.AAVEHICLES COVERED

Sec.A2153.057.AAINDIVIDUAL POLICIES

Sec.A2153.058.AAGROUP PAYMENT OF PREMIUMS

Sec.A2153.059.AALIMITATIONS ON CANCELING INSURANCE

[Sections 2153.060-2153.100 reserved for expansion]

SUBCHAPTER C. RECORDS, RATES, AND FORMS

Sec.A2153.101.AAMAINTENANCE OF RECORDS

Sec.A2153.102.AARATES

Sec.A2153.103.AAPOLICY FORMS
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CHAPTER 2153. GROUP MARKETING OF AUTOMOBILE INSURANCE

FOR PERSONS OVER 55 YEARS OF AGE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2153.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Group automobile insurance" means automobile

insurance that:

(A)AAcovers individuals who are over 55 years of

age; and

(B)AAis offered under a group marketing plan.

(2)AA"Group marketing" means the marketing of group

automobile insurance to an eligible group under Section 2153.052.

(V.T.I.C. Art.A21.77, Secs. 2(1) (part), (2) (part).)

Sec.A2153.002.AAAPPLICABILITY OF CERTAIN PROVISIONS.

Sections 4001.051 and 4001.053 do not apply to a group

participating in a group marketing plan under this chapter.

(V.T.I.C. Art.A21.77, Sec. 10.)

Sec.A2153.003.AARULES. The commissioner may adopt any rules

necessary to carry out the provisions of this chapter. (V.T.I.C.

Art. 21.77, Sec. 9.)

[Sections 2153.004-2153.050 reserved for expansion]

SUBCHAPTER B. CONDITIONS FOR ISSUANCE

OF GROUP AUTOMOBILE INSURANCE

Sec.A2153.051.AAAUTHORIZATION FOR ISSUANCE OF GROUP

AUTOMOBILE INSURANCE.AAAn insurer may issue group automobile

insurance in this state if the conditions of Sections 2153.054(b),

2153.055-2153.059, and 2153.103 are met. (V.T.I.C. Art.A21.77,

Sec. 5(a).)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

670



Sec.A2153.052.AAELIGIBILITY OF GROUP.AA(a)AATo be eligible

for group marketing, a group must:

(1)AAhave existed for at least six months before the

date the group automobile insurance is purchased; and

(2)AAbe organized for a purpose other than to become an

insurance group under this chapter.

(b)AAThe group may include any group that is actuarially

credible for underwriting purposes. (V.T.I.C. Art.A21.77, Sec. 3.)

Sec.A2153.053.AAELIGIBILITY OF GROUP MEMBER.AAA member of a

group described by Section 2153.052 is eligible to participate in a

group marketing plan if the member is:

(1)AAin good standing with the group;

(2)AAover 55 years of age; and

(3)AAauthorized to operate a motor vehicle in this

state. (V.T.I.C. Art.A21.77, Sec. 4.)

Sec.A2153.054.AAGUARANTEED ISSUE. (a) An insurer shall

issue group automobile insurance:

(1)AAon a guaranteed basis under a single insurance

program; and

(2)AAwithout individual underwriting selection or

individual proof of insurability.

(b)AAAn insurer that issues group automobile insurance and

the insured group shall accept for participation in the group

marketing plan any member of the group who is eligible under Section

2153.053 and who wants to participate. (V.T.I.C. Art. 21.77, Secs.

2(2) (part), 5(b).)

Sec.A2153.055.AAINSURER QUALIFICATIONS.AATo qualify to
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write group automobile insurance, an insurer:

(1)AAmust be authorized to engage in the business of

automobile insurance in this state;

(2)AAmust also be engaged in the business of writing

automobile insurance for independent individual risks; and

(3)AAmay not be organized solely to provide group

automobile insurance. (V.T.I.C. Art.A21.77, Secs. 2(1) (part), (2)

(part), 5(c).)

Sec.A2153.056.AAVEHICLES COVERED.AAA group marketing plan

must provide that a motor vehicle is eligible for group automobile

insurance coverage only if the vehicle is owned by a group member or

the member’s spouse jointly or severally. (V.T.I.C. Art.A21.77,

Sec. 5(g).)

Sec.A2153.057.AAINDIVIDUAL POLICIES.AAAn insurer shall

issue an individual policy to each participating group member.

(V.T.I.C. Art.A21.77, Secs. 5(d) (part), (e) (part).)

Sec.A2153.058.AAGROUP PAYMENT OF PREMIUMS.AAAn insurer shall

provide group automobile insurance under an agreement under which

the group periodically pays the premiums on the policies to the

insurer. (V.T.I.C. Art.A21.77, Sec. 5(e) (part).)

Sec.A2153.059.AALIMITATIONS ON CANCELING INSURANCE. (a) An

insurer may not cancel the insurance of a group member unless:

(1)AAthe member fails to pay the premiums; or

(2)AAthe insurance for the entire group is canceled.

(b)AAAn insurer that cancels insurance under Subsection (a)

shall provide to each group member whose insurance is canceled the

same notice of cancellation the insurer provides for cancellation
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of individual automobile insurance policies. (V.T.I.C.

Art.A21.77, Sec. 5(f).)

[Sections 2153.060-2153.100 reserved for expansion]

SUBCHAPTER C. RECORDS, RATES, AND FORMS

Sec.A2153.101.AAMAINTENANCE OF RECORDS.AAAn insurer that

writes insurance under a group marketing plan shall maintain

separate experience data on the group marketing plan business,

including complete records of premium income, losses, and expenses,

so that the experience may be fairly ascertained. (V.T.I.C.

Art.A21.77, Sec. 6.)

Sec.A2153.102.AARATES.AARates for group automobile

insurance are determined in the manner provided by Chapter 2251 and

Article 5.13-2, to the extent that those laws apply. (V.T.I.C.

Art.A21.77, Sec. 7.)

Sec.A2153.103.AAPOLICY FORMS.AAAn insurer that writes group

automobile insurance shall use policy forms:

(1)AAprescribed by the commissioner and authorized for

use by Section 2301.052(b); or

(2)AAfiled and in effect as provided by Section

2301.052(a). (V.T.I.C. Art.A21.77, Secs. 5(d) (part), 8.)

CHAPTER 2154. VOLUNTEER FIRE DEPARTMENT MOTOR VEHICLE

SELF-INSURANCE PROGRAM

Sec.A2154.001.AADEFINITIONS

Sec.A2154.002.AAMOTOR VEHICLE SELF-INSURANCE PROGRAM

Sec.A2154.003.AASELF-INSURANCE POOL; COVERAGE

Sec.A2154.004.AAPARTICIPATION IN SELF-INSURANCE POOL
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Sec.A2154.005.AAVOLUNTEER FIRE DEPARTMENT

AAAAAAAAAAAAAAAAAASELF-INSURANCE FUND

Sec.A2154.006.AALIMITATION ON STATE’S LIABILITY

Sec.A2154.007.AASELF-INSURANCE FEE

Sec.A2154.008.AALEGAL REPRESENTATION

CHAPTER 2154. VOLUNTEER FIRE DEPARTMENT MOTOR VEHICLE

SELF-INSURANCE PROGRAM

Sec.A2154.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Fund" means the volunteer fire department

self-insurance fund established under Section 2154.005.

(2)AA"Program" means the volunteer fire department

motor vehicle self-insurance program administered under this

chapter.

(3)AA"Service" means the Texas Forest Service of The

Texas A&M University System.

(4)AA"Volunteer fire department" means a fire

department operated by the fire department’s members on a

not-for-profit basis. The term includes a fire department that is

exempt from federal income tax under Section 501(a), Internal

Revenue Code of 1986, by being listed as an exempt organization in

Section 501(c)(3) of that code. (V.T.I.C. Art.A21.61, Sec. 1.)

Sec.A2154.002.AAMOTOR VEHICLE SELF-INSURANCE PROGRAM. (a)

The service shall administer a volunteer fire department

self-insurance program that:

(1)AAidentifies and evaluates risks arising from the

use of motor vehicles by volunteer fire departments;

(2)AAmaintains a loss-prevention and loss-control
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program to reduce risks arising from the use of motor vehicles by

volunteer fire departments;

(3)AAconsolidates and administers volunteer fire

department risk management and self-insurance programs; and

(4)AAprovides motor vehicle self-insurance coverage in

accordance with Section 2154.003.

(b)AAThe service may employ staff to administer the program.

(c)AAThe director of the service may adopt rules to implement

and administer the program. (V.T.I.C. Art.A21.61, Secs. 2, 3.)

Sec.A2154.003.AASELF-INSURANCE POOL; COVERAGE. (a) The

program shall administer a self-insurance pool to provide coverage

for motor vehicles a volunteer fire department uses for fire

fighting.

(b)AAThe coverage may indemnify an official, employee,

member, or volunteer of a volunteer fire department for liability

arising from the use of a covered motor vehicle in performing the

person’s fire-fighting duties. The maximum limits of coverage are:

(1)AAfor bodily injury or death:

(A)AA$100,000 for each person; and

(B)AA$300,000 for each single occurrence; and

(2)AAfor injury to or destruction of property, $100,000

for each single occurrence.

(c)AASelf-insurance coverage provided under this section may

be funded only from money available from the fund.

(d)AAThe director of the service may establish:

(1)AAeligibility requirements for participation in

coverage under this section; and
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(2)AAequipment and safety standards for the motor

vehicles to be covered under this section.

(e)AACoverage limits of self-insurance provided under this

section must be based on the liquidity of the fund after deducting

the cost of administering this chapter. (V.T.I.C. Art.A21.61,

Secs. 4(a), (b), (c), 5(d), (e).)

Sec.A2154.004.AAPARTICIPATION IN SELF-INSURANCE POOL. (a)

To participate in coverage provided under Section 2154.003, a

volunteer fire department must submit a written request to the

program.

(b)AAThe director of the program shall approve the request

for participation if each motor vehicle to be covered meets the

eligibility requirements and equipment and safety standards

established under Section 2154.003(d). (V.T.I.C. Art.A21.61, Sec.

4(d).)

Sec.A2154.005.AAVOLUNTEER FIRE DEPARTMENT SELF-INSURANCE

FUND. (a) The fund is an account in the general revenue fund.

(b)AAThe fund is composed of:

(1)AAmoney collected under Section 2154.007; and

(2)AAinterest accruing on money in the fund.

(c)AAMoney in the fund may be spent only for:

(1)AAfunding self-insurance under the program; or

(2)AAadministering this chapter, including paying the

salaries and expenses of staff for the program and the fund.

(V.T.I.C. Art.A21.61, Secs. 5(a), (b), (c).)

Sec.A2154.006.AALIMITATION ON STATE’S LIABILITY. The state’s

liability for a loss covered by self-insurance provided under this
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chapter is limited to the assets of the fund, and the state is not

otherwise liable for that loss. (V.T.I.C. Art.A21.61, Sec. 5(f).)

Sec.A2154.007.AASELF-INSURANCE FEE. (a) The service may

assess and collect a reasonable fee from participating volunteer

fire departments to provide self-insurance coverage under this

chapter. In establishing the amount of the fee, the service shall

consider the amount that could be charged to the volunteer fire

department for similar insurance coverage provided to that

department in accordance with this code.

(b)AAFees collected under this section shall be deposited to

the credit of the fund. (V.T.I.C. Art.A21.61, Sec. 6.)

Sec.A2154.008.AALEGAL REPRESENTATION.AA(a)AAThe service may

employ an attorney to represent a volunteer fire department or an

official, employee, member, or volunteer of a volunteer fire

department in a liability action for which insurance coverage is

provided under this chapter.

(b)AAThe attorney general may not provide the services

described by Subsection (a). (V.T.I.C. Art.A21.61, Sec. 7.)

[Chapters 2155-2170 reserved for expansion]

CHAPTER 2171. COMMERCIAL GROUP PROPERTY INSURANCE

Sec.A2171.001.AADEFINITION

Sec.A2171.002.AAAUTHORIZATION FOR ISSUANCE

Sec.A2171.003.AAPOLICY FORM FILINGS

Sec.A2171.004.AARATE FILINGS

Sec.A2171.005.AAIDENTIFICATION OF INSURED REQUIRED

CHAPTER 2171. COMMERCIAL GROUP PROPERTY INSURANCE

Sec.A2171.001.AADEFINITION.AAIn this chapter, "large risk"
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means an insured described by Section 2301.004. (V.T.I.C.

Art.A5.41-3, Secs. (a) (part), (b) (part).)

Sec.A2171.002.AAAUTHORIZATION FOR ISSUANCE.AAAn insurer may

write commercial group property insurance for:

(1)AAa group of businesses that constitutes a large

risk if the members of the group have clearly identifiable

underwriting characteristics; or

(2)AAan association that constitutes a large risk if

the members of the association are engaged in similar undertakings.

(V.T.I.C. Art.A5.41-3, Sec. (a) (part).)

Sec.A2171.003.AAPOLICY FORM FILINGS.AA(a)AAAn insurer shall

file a policy form with the commissioner before using the form for a

group of businesses or an association described by Section 2171.002

in which each member of the group or association is not a large

risk.

(b)AAA filing made under this section is for informational

purposes only. (V.T.I.C. Art.A5.41-3, Sec. (b) (part).)

Sec.A2171.004.AARATE FILINGS.AAAn insurer shall file with

the commissioner in accordance with Chapter 2251 the following

information for commercial group property insurance written under

this chapter in this state:

(1)AArates;

(2)AAsupplementary rating information; and

(3)AApertinent supporting information. (V.T.I.C.

Art.A5.41-3, Sec. (c).)

Sec.A2171.005.AAIDENTIFICATION OF INSURED REQUIRED.AAAn

insurer filing a policy form under Section 2171.003 or rates and
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related information under Section 2171.004 shall clearly identify

the group of businesses or the association to be insured. (V.T.I.C.

Art.A5.41-3, Sec. (d).)

[Chapters 2172-2200 reserved for expansion]

CHAPTER 2201. RISK RETENTION GROUPS AND PURCHASING GROUPS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2201.001.AAPURPOSE OF CHAPTER

Sec.A2201.002.AAGENERAL DEFINITIONS

Sec.A2201.003.AALIABILITY DEFINED

Sec.A2201.004.AAAGENT LICENSE REQUIRED

Sec.A2201.005.AAEXEMPTION FROM CERTAIN REQUIREMENTS

Sec.A2201.006.AAAUTHORITY OF COMMISSIONER

Sec.A2201.007.AAANNUAL REPORT TO COMMISSIONER

Sec.A2201.008.AARULES

[Sections 2201.009-2201.050 reserved for expansion]

SUBCHAPTER B. RISK RETENTION GROUP QUALIFICATIONS

Sec.A2201.051.AAGENERAL QUALIFICATIONS OF RISK

AAAAAAAAAAAAAAAAAARETENTION GROUP

Sec.A2201.052.AANAME OF GROUP

Sec.A2201.053.AASTATUS AS LIABILITY INSURER REQUIRED

Sec.A2201.054.AAQUALIFICATIONS REGARDING AUTHORITY OF

AAAAAAAAAAAAAAAAAACERTAIN ENTITIES TO ENGAGE IN

AAAAAAAAAAAAAAAAAABUSINESS

Sec.A2201.055.AAQUALIFICATIONS REGARDING MEMBERSHIP

Sec.A2201.056.AAAUTHORIZED ACTIVITIES

[Sections 2201.057-2201.100 reserved for expansion]
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SUBCHAPTER C. RISK RETENTION GROUPS

CHARTERED IN THIS STATE

Sec.A2201.101.AAELIGIBILITY REQUIREMENTS

Sec.A2201.102.AACHARTER APPLICATION

Sec.A2201.103.AAPLAN OF OPERATION; REVISIONS

Sec.A2201.104.AAFILING FEE

[Sections 2201.105-2201.150 reserved for expansion]

SUBCHAPTER D. RISK RETENTION GROUPS

NOT CHARTERED IN THIS STATE

Sec.A2201.151.AACOMPLIANCE REQUIRED

Sec.A2201.152.AAPREREQUISITES TO OFFERING INSURANCE

Sec.A2201.153.AAREQUIREMENTS FOR CONTINUING BUSINESS

Sec.A2201.154.AAFILING FEES

Sec.A2201.155.AAPAYMENT OF TAXES

Sec.A2201.156.AAEXAMINATION OF FINANCIAL CONDITION;

AAAAAAAAAAAAAAAAAADISSOLUTION OR DELINQUENCY

AAAAAAAAAAAAAAAAAAPROCEEDINGS

Sec.A2201.157.AAAPPLICABILITY OF STATE LAWS PROHIBITING

AAAAAAAAAAAAAAAAAACERTAIN ACTS OR PRACTICES

Sec.A2201.158.AAINJUNCTIVE RELIEF

[Sections 2201.159-2201.200 reserved for expansion]

SUBCHAPTER E. PROVISIONS REGULATING GENERAL OPERATION

OF RISK RETENTION GROUPS

Sec.A2201.201.AASCOPE OF AUTHORITY

Sec.A2201.202.AAPLAN OF OPERATION

Sec.A2201.203.AAAGENT TO VERIFY AUTHORITY
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Sec.A2201.204.AAAPPLICABILITY OF CERTAIN REQUIREMENTS

AAAAAAAAAAAAAAAAAAFOR LIABILITY INSURERS

Sec.A2201.205.AARISK RETENTION GROUP PARTICIPATION IN

AAAAAAAAAAAAAAAAAAINSOLVENCY GUARANTY FUND PROHIBITED

Sec.A2201.206.AAREQUIRED NOTICE

Sec.A2201.207.AAPROHIBITED ACTIVITIES

Sec.A2201.208.AAINJUNCTIVE RELIEF

Sec.A2201.209.AAPENALTIES

[Sections 2201.210-2201.250 reserved for expansion]

SUBCHAPTER F. PURCHASING GROUPS

Sec.A2201.251.AAGENERAL QUALIFICATIONS OF PURCHASING

AAAAAAAAAAAAAAAAAAGROUP

Sec.A2201.252.AADETERMINATION OF LOCATION

Sec.A2201.253.AALIMITATIONS ON AUTHORITY

Sec.A2201.254.AAAPPLICATION OF STATE LAW

Sec.A2201.255.AANOTICE TO COMMISSIONER; FILING FEE

Sec.A2201.256.AAREGISTRATION REQUIREMENT; FEES

Sec.A2201.257.AAPAYMENT OF PREMIUM TAXES

Sec.A2201.258.AAPURCHASING GROUP PARTICIPATION IN

AAAAAAAAAAAAAAAAAAINSOLVENCY GUARANTY FUND PROHIBITED;

AAAAAAAAAAAAAAAAAAEXCEPTION

Sec.A2201.259.AAREQUIRED NOTICE

CHAPTER 2201. RISK RETENTION GROUPS AND PURCHASING GROUPS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2201.001.AAPURPOSE OF CHAPTER. The purpose of this

chapter is to:

(1)AAregulate the formation and operation of risk
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retention groups and purchasing groups in this state formed under:

(A)AAthe Product Liability Risk Retention Act of

1981 (15 U.S.C. Section 3901 et seq.); or

(B)AAthe Liability Risk Retention Act of 1986 (15

U.S.C. Section 3901 et seq.); and

(2)AAprotect the public by the appropriate regulation

of groups described by Subdivision (1) to the extent permitted by

law. (V.T.I.C. Art. 21.54, Sec. 1.)

Sec.A2201.002.AAGENERAL DEFINITIONS. In this chapter:

(1)AA"Agent" includes the terms "agent" and "broker" as

used in the Liability Risk Retention Act of 1986 (15 U.S.C. Section

3901 et seq.).

(2)AA"Hazardous financial condition" means a condition

in which a risk retention group, based on the group ’s present or

reasonably anticipated financial condition and although the group

is not yet financially impaired or insolvent, is unlikely to be able

to:

(A)AAmeet obligations to policyholders with

respect to known claims and reasonably anticipated claims; or

(B)AApay other obligations in the normal course of

business.

(3)AA"Insurance" means primary insurance, excess

insurance, reinsurance, surplus lines insurance, and any other

arrangement for transferring and distributing risk that is

determined to be insurance under the laws of this state.

(4)AA"State" means any state of the United States or the

District of Columbia. (V.T.I.C. Art. 21.54, Secs. 2(4), (11),

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

682



(12), (13).)

Sec.A2201.003.AALIABILITY DEFINED. (a) In this chapter,

except as provided by Subsection (b) or as otherwise provided by

this chapter:

(1)AA"Completed operations liability" means liability,

including liability for activities that are completed or abandoned

before the date of the occurrence giving rise to the liability,

arising out of the installation, maintenance, or repair of any

product at a site that is not owned or controlled by:

(A)AAa person who performs that work; or

(B)AAa person who hires an independent contractor

to perform that work.

(2)AA"Liability" means legal liability for damages,

including costs of defense, legal costs, fees, and other claims

expenses, incurred because of personal injury, property damage, or

other damage or loss to another person resulting from or arising out

of:

(A)AAa product, trade, or business, regardless of

whether the business operates for profit;

(B)AAoperations, premises, or services, including

professional services; or

(C)AAany activity of:

(i)AAa state or local government; or

(ii)AAan agency or political subdivision of

a state or local government.

(3)AA"Product liability" means liability for damages

incurred because of any personal injury, death, emotional harm,
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consequential economic damage, or property damage, including

damage resulting from the loss of use of property, arising out of

the manufacture, design, importation, distribution, packaging,

labeling, lease, or sale of a product, but does not include the

liability of any person for those damages if the product involved

was in the possession of that person when the incident giving rise

to the claim occurred.

(b)AAIn this chapter, "liability" does not include:

(1)AAliability for damages incurred because of personal

injury, property damage, or other damage or loss resulting from a

personal, familial, or household activity or responsibility; or

(2)AAan employer’s liability with respect to the

employer’s employees other than legal liability under the Federal

Employers’ Liability Act (45 U.S.C. Section 51 et seq.). (V.T.I.C.

Art. 21.54, Secs. 2(3), (5), (6), (7).)

Sec.A2201.004.AAAGENT LICENSE REQUIRED. (a) A person, firm,

partnership, or corporation may not act or offer to act as an agent

for, or aid in any manner in the solicitation, negotiation, or

placement of insurance on behalf of, a risk retention group or

purchasing group operating in this state or a group member in this

state without first obtaining a license as an agent under:

(1)AAChapter 4051, if a resident of this state; or

(2)AAChapter 4056, if a nonresident of this state.

(b)AAA person, firm, partnership, or corporation must comply

with Chapter 981 before the person, firm, partnership, or

corporation, on behalf of a purchasing group or a group member in

this state:
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(1)AAacts or offers to act as an agent for an insurer

not authorized to engage in business in this state; or

(2)AAaids in any manner in the solicitation,

negotiation, or placement of insurance with an insurer not

authorized to engage in business in this state. (V.T.I.C. Art.

21.54, Secs. 10(a), (b).)

Sec.A2201.005.AAEXEMPTION FROM CERTAIN REQUIREMENTS. (a) A

provision of Chapter 981, 4055, or 4056 does not apply to an agent

described by Subsection (b) if the provision:

(1)AArequires residency in this state;

(2)AArequires countersignatures;

(3)AAprohibits the solicitation of insurance in this

state by a nonresident or the payment of commissions to a

nonresident; or

(4)AAprohibits a nonresident from acting as a surplus

or excess lines agent.

(b)AAThe exemption provided by Subsection (a) applies to an

agent licensed under Chapter 981, 4055, or 4056 who is acting on

behalf of a risk retention group or purchasing group operating in

this state or a group member in this state in providing or placing

liability insurance for risks located in this state. (V.T.I.C.

Art. 21.54, Sec. 10(c).)

Sec.A2201.006.AAAUTHORITY OF COMMISSIONER. (a) To enforce

the laws of this state, the commissioner may use any authority

provided by this code that is not specifically preempted by the

Product Liability Risk Retention Act of 1981, as amended by the

Liability Risk Retention Act of 1986 (15 U.S.C. Section 3901 et
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seq.), including the authority to investigate, issue a subpoena,

conduct a deposition or hearing, issue an order, and impose a

penalty.

(b)AAThe commissioner shall rely on the procedural laws and

rules of this state with regard to an investigation, an

administrative proceeding, or litigation. (V.T.I.C. Art. 21.54,

Secs. 12(a), (b).)

Sec.A2201.007.AAANNUAL REPORT TO COMMISSIONER. An agent

licensed as required by Section 2201.004 shall report to the

commissioner not later than March 1 of each year the activities and

scope of services being provided to a risk retention group or

purchasing group. The report must be made in accordance with rules

adopted by the commissioner. (V.T.I.C. Art. 21.54, Sec. 10(e).)

Sec.A2201.008.AARULES. The commissioner may adopt rules

relating to risk retention groups and purchasing groups that are

necessary to carry out this chapter. (V.T.I.C. Art. 21.54, Sec.

15.)

[Sections 2201.009-2201.050 reserved for expansion]

SUBCHAPTER B. RISK RETENTION GROUP QUALIFICATIONS

Sec.A2201.051.AAGENERAL QUALIFICATIONS OF RISK RETENTION

GROUP. A risk retention group must be a corporation or other

limited liability association that:

(1)AAis organized primarily to assume and spread, and

engages primarily in assuming and spreading, all or any portion of

the liability exposure of the group ’s members; and

(2)AAotherwise meets the qualifications of this

subchapter. (V.T.I.C. Art. 21.54, Sec. 2(10) (part).)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

686



Sec.A2201.052.AANAME OF GROUP. A risk retention group must

include in its name the phrase "risk retention group." (V.T.I.C.

Art. 21.54, Sec. 2(10) (part).)

Sec.A2201.053.AASTATUS AS LIABILITY INSURER REQUIRED. A

corporation or other limited liability association must be

chartered and authorized to engage in the business of insurance as a

liability insurer under the laws of any state to act as a risk

retention group. (V.T.I.C. Art. 21.54, Sec. 2(10) (part).)

Sec.A2201.054.AAQUALIFICATIONS REGARDING AUTHORITY OF

CERTAIN ENTITIES TO ENGAGE IN BUSINESS. (a) In this section,

"completed operations liability" and "product liability" have the

meanings assigned by the Product Liability Risk Retention Act of

1981 (15 U.S.C. Section 3901 et seq.) before the effective date of

the Liability Risk Retention Act of 1986 (15 U.S.C. Section 3901 et

seq.).

(b)AANotwithstanding Section 2201.053, a corporation or

other limited liability association may be considered a risk

retention group if:

(1)AAbefore January 1, 1985, the corporation or

association:

(A)AAwas chartered and authorized to engage in the

business of insurance under the laws of Bermuda or the Cayman

Islands; and

(B)AAhad certified to the commissioner, director,

or superintendent of insurance of at least one state that it

satisfied the capitalization requirements of that state; and

(2)AAsince January 1, 1985, the corporation or
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association has been continuously engaged in business solely to

continue to provide insurance to cover completed operations

liability or product liability. (V.T.I.C. Art. 21.54, Sec. 2(10)

(part).)

Sec.A2201.055.AAQUALIFICATIONS REGARDING MEMBERSHIP. (a) A

risk retention group must be composed of members who are engaged in

similar or related businesses or activities with respect to the

liability to which those members are exposed by virtue of any

related, similar, or common product, trade, business, operations,

premises, or services.

(b)AAA risk retention group must have:

(1)AAas members, only persons who are provided

insurance by the group; or

(2)AAas the sole owner, an organization that has:

(A)AAas members, only persons who comprise the

membership of the group; and

(B)AAas owners, only persons who comprise the

membership of the group and are provided insurance by the group.

(c)AAA risk retention group may not exclude a person from

membership in the group solely to provide a competitive advantage

for group members over that person. (V.T.I.C. Art. 21.54, Sec.

2(10) (part).)

Sec.A2201.056.AAAUTHORIZED ACTIVITIES. (a) A risk

retention group may provide:

(1)AAliability insurance for assuming and spreading all

or any portion of the liability of the group ’s members; and

(2)AAreinsurance with respect to the liability of
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another risk retention group, or a member of that group, engaged in

businesses or activities that meet the requirements of Section

2201.055(a) for membership in the group providing reinsurance.

(b)AAA risk retention group may not engage in activities that

include providing insurance other than the insurance described by

Subsection (a). (V.T.I.C. Art. 21.54, Sec. 2(10) (part).)

[Sections 2201.057-2201.100 reserved for expansion]

SUBCHAPTER C. RISK RETENTION GROUPS

CHARTERED IN THIS STATE

Sec.A2201.101.AAELIGIBILITY REQUIREMENTS. Except as

otherwise provided by this chapter, a risk retention group that

applies to be chartered in this state must:

(1)AAbe chartered and authorized to engage in the

business of insurance under Chapter 822, 861, 883, or 942; and

(2)AAcomply with all the laws, rules, and requirements,

including Chapter 804, applicable to insurers authorized to engage

in business under those chapters and with Subchapter D to the extent

those requirements do not limit the laws, rules, or requirements of

this state. (V.T.I.C. Art. 21.54, Secs. 3(a), (b), as amended Acts

70th Leg., R.S., Ch. 46.)

Sec.A2201.102.AACHARTER APPLICATION. (a) A risk retention

group that applies to be chartered in this state shall provide to

the commissioner with the application for charter the following in

accordance with rules adopted by the commissioner:

(1)AAthe group’s name;

(2)AAthe identity of the group ’s initial members;

(3)AAthe identity of the individuals who organized the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

689



group or who will provide administrative services or otherwise

influence or control the group’s activities;

(4)AAthe amount and nature of initial capitalization;

(5)AAthe coverages to be afforded; and

(6)AAthe states in which the group intends to operate.

(b)AAImmediately on receipt of an application for charter,

the commissioner shall provide summary information concerning the

filing, including the information provided under Subsection (a), to

the National Association of Insurance Commissioners. (V.T.I.C.

Art. 21.54, Secs. 3(d), (e).)

Sec.A2201.103.AAPLAN OF OPERATION; REVISIONS. (a) Except as

provided by Subsection (b), before a risk retention group chartered

in this state may offer insurance in any state, the group must

submit to the commissioner for approval a plan of operation as

described by Section 2201.202.

(b)AAA risk retention group is not required to submit a plan

of operation under this section with respect to any kind or

classification of liability insurance that:

(1)AAwas defined in the Product Liability Risk

Retention Act of 1981 (15 U.S.C. Section 3901 et seq.), as that Act

existed before October 27, 1986; and

(2)AAwas offered before October 27, 1986, by any risk

retention group that had been chartered and operating for at least

three years before that date.

(c)AAThe risk retention group must submit a revision of the

group’s plan of operation to the commissioner and the commissioner

must approve the revision before the group:
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(1)AAoffers an additional line of insurance in this

state or in any other state; or

(2)AAeffects a change in the group ’s operations as

described in the plan of operation. (V.T.I.C. Art. 21.54, Secs.

3(b), as amended Acts 70th Leg., R.S., Ch. 115, (c).)

Sec.A2201.104.AAFILING FEE. (a) In addition to all other

fees imposed on an insurer chartered and authorized to engage in

business under Chapter 822, 861, 883, or 942, a risk retention group

chartered in this state shall pay a filing fee in an amount not to

exceed $1,000 as set by rules adopted by the commissioner.

(b)AAFees collected under this section shall be deposited to

the credit of the Texas Department of Insurance operating account

to pay expenses incurred by the commissioner under Sections

2201.102 and 2201.103. (V.T.I.C. Art. 21.54, Sec. 3(f).)

[Sections 2201.105-2201.150 reserved for expansion]

SUBCHAPTER D. RISK RETENTION GROUPS

NOT CHARTERED IN THIS STATE

Sec.A2201.151.AACOMPLIANCE REQUIRED. A risk retention group

chartered and authorized to engage in business in another state,

Bermuda, or the Cayman Islands shall comply with this subchapter to

engage in business as a risk retention group in this state.

(V.T.I.C. Art. 21.54, Sec. 4(a).)

Sec.A2201.152.AAPREREQUISITES TO OFFERING INSURANCE. (a)

Before offering insurance in this state, a risk retention group not

chartered in this state must submit to the commissioner:

(1)AAa statement that:

(A)AAidentifies the state or states in which the
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group is chartered and authorized to engage in business as a

liability insurer, the date of charter, and the group ’s principal

place of business; and

(B)AAprovides any other information the

commissioner requires to verify that the group qualifies as a risk

retention group under Subchapter B, including information on the

group’s membership;

(2)AAexcept as provided by Subsection (b), a copy of the

group’s plan of operation, as described by Section 2201.202, and

revisions of that plan submitted to the state in which the group is

chartered and authorized to engage in business; and

(3)AAa statement of registration that designates the

commissioner as the group’s agent for the purpose of receiving

service of legal documents or process as provided by Chapter 804.

(b)AAA risk retention group is not required to submit a plan

of operation under this section with respect to any line or

classification of liability insurance that:

(1)AAwas defined in the Product Liability Risk

Retention Act of 1981 (15 U.S.C. Section 3901 et seq.), as that Act

existed before October 27, 1986; and

(2)AAwas offered before October 27, 1986, by any risk

retention group that had been chartered and operating for at least

three years before that date. (V.T.I.C. Art. 21.54, Sec. 4(b).)

Sec.A2201.153.AAREQUIREMENTS FOR CONTINUING BUSINESS. (a)

A risk retention group not chartered in this state that engages in

business in this state shall submit to the commissioner:

(1)AAa copy of the group ’s financial statement
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submitted to the state in which the group is chartered and

authorized to engage in business;

(2)AAa copy of each examination of the group as

certified by the commissioner, director, or superintendent of

insurance of another state or other public official conducting the

examination;

(3)AAon the commissioner’s request, a copy of any audit

performed with respect to the group; and

(4)AAany other information required to verify that the

group continues to qualify as a risk retention group under

Subchapter B.

(b)AAA financial statement submitted under Subsection (a)(1)

must:

(1)AAbe certified by an independent public accountant;

and

(2)AAcontain a statement of opinion on loss and loss

adjustment expense reserves made:

(A)AAunder criteria established by the National

Association of Insurance Commissioners; and

(B)AAby a member of the American Academy of

Actuaries or a qualified loss reserve specialist. (V.T.I.C. Art.

21.54, Sec. 4(d).)

Sec.A2201.154.AAFILING FEES. (a) The commissioner by rule

shall impose a filing fee in an amount not to exceed $500 for filing

the items described by Sections 2201.152(a)(1) and (2).

(b)AAThe commissioner by rule may impose a filing fee in an

amount not to exceed $500 for filing the financial statement under

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

693



Section 2201.153(a)(1). A risk retention group shall provide to

the comptroller all information the comptroller requests in

connection with the reporting, collection, enforcement, and

administration of the fee.

(c)AAFees collected under this section shall be deposited to

the credit of the Texas Department of Insurance operating account.

(V.T.I.C. Art. 21.54, Secs. 4(c), (e), (f) (part).)

Sec.A2201.155.AAPAYMENT OF TAXES. (a) A risk retention

group not chartered in this state is liable for the payment of

premium and maintenance taxes and taxes on premiums of direct

business for risks located in this state and shall report to the

commissioner the net premiums written for risks located in this

state. The group is subject to taxation, and any fine or penalty

related to that taxation, on the same basis as a foreign admitted

insurer in accordance with Chapters 4, 201, 202, 203, 221, 222, 224,

227, and 251-257.

(b)AAA risk retention group shall provide to the comptroller

all information the comptroller requests in connection with the

reporting, collection, enforcement, and administration of taxes

under this section. (V.T.I.C. Art. 21.54, Sec. 4(f) (part).)

Sec.A2201.156.AAEXAMINATION OF FINANCIAL CONDITION;

DISSOLUTION OR DELINQUENCY PROCEEDINGS. (a) A risk retention

group not chartered in this state must submit to an examination by

the commissioner to determine the group ’s financial condition if

the commissioner of insurance of the jurisdiction in which the

group is chartered and authorized to engage in business has not

initiated an examination on or before the 60th day after the date
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the commissioner of this state requests an examination.

(b)AAThe commissioner shall:

(1)AAcoordinate the examination under Subsection (a) to

avoid unjustified repetition; and

(2)AAconduct the examination in an expeditious manner

under Sections 401.051, 401.052, 401.054-401.062, 401.103-401.106,

401.151, 401.152, 401.155, and 401.156 and Chapters 86 and 803 in

accordance with the National Association of Insurance

Commissioners Financial Condition Examiner’s Handbook.

(c)AAA risk retention group not chartered in this state that

engages in business in this state must comply with an order issued

in a voluntary dissolution proceeding or in a delinquency

proceeding commenced by the commissioner or by a commissioner of

another jurisdiction if, after an examination under this section,

there is a finding that the group is financially impaired.

(V.T.I.C. Art. 21.54, Secs. 4(i), (j).)

Sec.A2201.157.AAAPPLICABILITY OF STATE LAWS PROHIBITING

CERTAIN ACTS OR PRACTICES. (a) A risk retention group not

chartered in this state shall comply with the laws of this state

relating to deceptive, false, or fraudulent acts or practices,

including Chapters 541 and 543.

(b)AAA risk retention group not chartered in this state and

the group’s agents and representatives shall comply with Chapter

542. (V.T.I.C. Art. 21.54, Secs. 4(g), (h).)

Sec.A2201.158.AAINJUNCTIVE RELIEF. (a) A risk retention

group not chartered in this state must comply with the terms of an

injunction issued by a court of this state or any other state based
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on a finding that the group is in a hazardous financial condition or

is financially impaired.

(b)AAInjunctive relief must be issued by a court if the

commissioner seeks to enjoin a risk retention group not chartered

in this state from:

(1)AAviolating the law of this state prohibiting

deceptive, false, or fraudulent acts or practices;

(2)AAsoliciting or selling insurance to a person who is

not eligible for membership in the group; or

(3)AAsoliciting or selling insurance or operating when

the group is in a hazardous financial condition or is financially

impaired. (V.T.I.C. Art. 21.54, Secs. 4(k), 12(c).)

[Sections 2201.159-2201.200 reserved for expansion]

SUBCHAPTER E. PROVISIONS REGULATING GENERAL OPERATION

OF RISK RETENTION GROUPS

Sec.A2201.201.AASCOPE OF AUTHORITY. A risk retention group

may engage in the business of insurance in this state only:

(1)AAas a risk retention group; and

(2)AAto conduct the activities described in this

chapter. (V.T.I.C. Art. 21.54, Sec. 5(d).)

Sec.A2201.202.AAPLAN OF OPERATION. A plan of operation

submitted to the commissioner under Section 2201.103 or 2201.152

must be in the form of an analysis that presents the expected

activities and results of a risk retention group, including, at a

minimum:

(1)AAinformation sufficient to verify that the group ’s

members are engaged in businesses or activities that are similar or
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related with respect to the liability to which those members are

exposed by virtue of any related, similar, or common product,

trade, business, operations, premises, or services;

(2)AAfor each state in which the group intends to

operate, the coverages, deductibles, coverage limits, rates, and

rating classification systems for each line of insurance the group

intends to offer;

(3)AAhistorical and expected loss experience of the

proposed members and national experience of similar exposures to

the extent that this experience is reasonably available;

(4)AApro forma financial statements and projections;

(5)AAappropriate opinions, including a determination

of minimum premium or participation levels required to begin

operations and to prevent a hazardous financial condition, by:

(A)AAa qualified, independent casualty actuary

who is a member in good standing of the American Academy of

Actuaries; or

(B)AAan individual who the commissioner

recognizes as having comparable training and experience;

(6)AAidentification of management, underwriting and

claims procedures, marketing methods, managerial oversight

methods, and investment policies; and

(7)AAother matters prescribed by the insurance laws of

the state in which the group is chartered. (V.T.I.C. Art. 21.54,

Sec. 2(8).)

Sec.A2201.203.AAAGENT TO VERIFY AUTHORITY. Before placing

business with a risk retention group, each agent shall secure from
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the appropriate insurance regulatory authority a certified copy of

the certificate of authority verifying that the insurer is

authorized in the insurer’s domiciliary jurisdiction to write the

liability insurance policy the agent proposes to procure from the

insurer. (V.T.I.C. Art. 21.54, Sec. 10(d).)

Sec.A2201.204.AAAPPLICABILITY OF CERTAIN REQUIREMENTS FOR

LIABILITY INSURERS. A risk retention group authorized to engage in

business in this state under Subchapter C or D must participate on

the same basis as a liability insurer holding a certificate of

authority to engage in the business of insurance in this state in:

(1)AAthe Texas Windstorm Insurance Association;

(2)AAjoint underwriting associations;

(3)AAmandatory liability and assigned risk pools; and

(4)AAresidual market facilities. (V.T.I.C. Art. 21.54,

Sec. 11(c).)

Sec.A2201.205.AARISK RETENTION GROUP PARTICIPATION IN

INSOLVENCY GUARANTY FUND PROHIBITED.AAA risk retention group may

not be required or permitted to join or contribute financially to

any insurance insolvency guaranty fund or similar mechanism in this

state. A risk retention group, and any of the group ’s insureds or

claimants against an insured, may not receive any benefit from an

insurance insolvency guaranty fund or similar mechanism in this

state for a claim arising under an insurance policy issued by the

group. (V.T.I.C. Art. 21.54, Sec. 11(a).)

Sec.A2201.206.AAREQUIRED NOTICE. (a) Any policy issued by a

risk retention group must contain in 10-point type on the front page

and on the declarations page the following notice:
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NOTICE

This policy is issued by your risk retention

group. Your risk retention group may not be

subject to all of the insurance laws and

regulations of your state. State insurance

insolvency guaranty funds are not available

for your risk retention group.

(b)AAEach person, firm, partnership, or corporation licensed

under Chapter 981, 4051, or 4056 shall inform each prospective

insured on business to be placed with a risk retention group of the

notice required by Subsection (a). (V.T.I.C. Art. 21.54, Secs.

5(a), 10(f) (part).)

Sec.A2201.207.AAPROHIBITED ACTIVITIES. A risk retention

group may not:

(1)AAsolicit or sell insurance to any person who is not

eligible for membership in the group;

(2)AAsolicit or sell insurance or operate if the group

is in a hazardous financial condition or is financially impaired;

or

(3)AAengage in business in this state if an insurer is

directly or indirectly a member or owner of the group, unless all of

the group members are insurers. (V.T.I.C. Art. 21.54, Secs. 5(b),

(c).)

Sec.A2201.208.AAINJUNCTIVE RELIEF. An order issued by a

United States district court enjoining a risk retention group from

soliciting or selling insurance or operating in any state, in all

states, or in any territory or possession of the United States on a
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finding that the group is in a hazardous financial condition, is

financially impaired, or is insolvent is enforceable in the courts

of this state. (V.T.I.C. Art. 21.54, Sec. 14.)

Sec.A2201.209.AAPENALTIES. (a) A risk retention group that

is authorized to engage in business in this state under Subchapter C

or D and that violates this chapter is subject to all sanctions and

penalties applicable to an insurer that holds a certificate of

authority under Chapters 822 and 861, including revocation of the

authority to engage in business in this state.

(b)AAA risk retention group not chartered in this state that

violates this chapter is also subject to any fine or penalty

applicable to a foreign admitted insurer generally, including

revocation of the authority to engage in business in this state.

(c)AAA risk retention group engaging in business in this

state that is not authorized to engage in business under Subchapter

C or D is considered an unauthorized insurer and is subject to

Section 823.457, Subchapters A-P, Chapter 442, and Chapters 101,

441, 804, and 801, other than Section 801.056. (V.T.I.C. Art.

21.54, Secs. 4(m), 13.)

[Sections 2201.210-2201.250 reserved for expansion]

SUBCHAPTER F. PURCHASING GROUPS

Sec.A2201.251.AAGENERAL QUALIFICATIONS OF PURCHASING GROUP.

(a) A purchasing group must:

(1)AAhave as one of the group ’s purposes the purchase of

liability insurance on a group basis;

(2)AAbe composed of members whose businesses or

activities are similar or related with respect to the liability to
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which those members are exposed by virtue of any related, similar,

or common product, trade, business, operations, premises, or

services; and

(3)AApurchase group liability insurance only for the

group’s members and only to cover the members ’ similar or related

liability exposure as described in Subdivision (2).

(b)AAA purchasing group may be domiciled in any state.

(V.T.I.C. Art. 21.54, Sec. 2(9).)

Sec.A2201.252.AADETERMINATION OF LOCATION. (a) For

purposes of this subchapter, a purchasing group is considered to be

located in the state in which the highest aggregate premiums are in

force on the date the group insurance policy is written or renewed.

The group’s location is ascertained on each placement or renewal of

insurance by the group with an insurer or risk retention group.

(b)AAFor purposes of this section, a group insurance policy

is considered to be renewed annually. (V.T.I.C. Art. 21.54, Sec.

2(14).)

Sec.A2201.253.AALIMITATIONS ON AUTHORITY. (a) A purchasing

group located in this state may not purchase liability insurance

from a risk retention group that is not chartered in a state or from

an insurer that does not hold a certificate of authority to engage

in the business of insurance in this state unless the purchase is

effected through a licensed agent acting under Chapter 981.

(b)AAA purchasing group may not offer insurance policy

coverage declared unlawful by the Texas Supreme Court. (V.T.I.C.

Art. 21.54, Secs. 8(a), (c).)

Sec.A2201.254.AAAPPLICATION OF STATE LAW. (a) A purchasing

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

701



group meeting the criteria established under the Liability Risk

Retention Act of 1986 (15 U.S.C. Section 3901 et seq.) is exempt

from any law of this state that:

(1)AArelates to the creation of groups for the purchase

of insurance;

(2)AArequires countersignatures;

(3)AAprohibits group purchasing; or

(4)AAdiscriminates against a purchasing group or the

group’s members.

(b)AAAn insurer is exempt from any law of this state that

prohibits providing or offering to provide to a purchasing group or

the group’s members advantages based on the group ’s or members’ loss

and expense experience that are not afforded to other persons with

respect to rates, policy forms, coverages, or other matters.

(c)AAA purchasing group is subject to all other applicable

laws of this state. (V.T.I.C. Art. 21.54, Sec. 6.)

Sec.A2201.255.AANOTICE TO COMMISSIONER; FILING FEE.

(a)AABefore engaging in business in this state, a purchasing group

must provide notice to the commissioner. The notice must:

(1)AAidentify the state in which the group is

domiciled;

(2)AAspecify the lines and classifications of liability

insurance the group intends to purchase;

(3)AAspecify the method by which and the persons, if

any, through whom insurance will be offered to group members whose

risks are located in this state;

(4)AAidentify the insurer from which the group intends
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to purchase group insurance and the domicile of that insurer;

(5)AAidentify the group’s principal place of business

and, if ascertainable at the time of filing, the group’s location;

and

(6)AAprovide other information the commissioner

requires to verify that the group qualifies as a purchasing group

under Section 2201.251.

(b)AAThe commissioner by rule shall impose a filing fee in an

amount not to exceed $100 for filing notice under this section.

Fees collected under this subsection shall be deposited to the

credit of the Texas Department of Insurance operating account.

(V.T.I.C. Art. 21.54, Sec. 7(a).)

Sec.A2201.256.AAREGISTRATION REQUIREMENT; FEES. (a) A

purchasing group shall register with and designate the commissioner

or other appropriate authority as the group ’s agent solely for the

purpose of receiving service of legal documents or process unless

the group:

(1)AAwas domiciled before April 1, 1986, in any state of

the United States and is domiciled on and after October 27, 1986, in

any state of the United States;

(2)AAbefore October 27, 1986, purchased the group ’s

insurance from an insurer authorized to engage in business in any

state, and after October 27, 1986, purchased the group ’s insurance

from an insurer authorized to engage in business in any state;

(3)AAwas a purchasing group under the requirements of

the Product Liability Risk Retention Act of 1981 (15 U.S.C. Section

3901 et seq.) before October 27, 1986; and
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(4)AAdoes not purchase insurance that was not

authorized for purposes of an exemption under that Act as effective

before October 27, 1986.

(b)AAThe commissioner by rule may impose a fee in an amount

not to exceed $50 for each document served on the commissioner and

forwarded to the purchasing group. Fees collected under this

subsection shall be deposited to the credit of the Texas Department

of Insurance operating account. (V.T.I.C. Art. 21.54, Sec. 7(b).)

Sec.A2201.257.AAPAYMENT OF PREMIUM TAXES. (a) Premiums paid

for coverage of risks located in this state by a purchasing group or

any group member are subject to taxation at the same rate and

subject to the same interest, fines, and penalties for nonpayment

that apply to premiums paid for similar coverage by other insureds.

(b)AATitle 3 is used to compute applicable tax rates for a

purchasing group or any group member that pays premiums for

coverage of risks located in this state to:

(1)AAan insurer holding a certificate of authority to

engage in the business of insurance in this state; or

(2)AAa risk retention group authorized to engage in

business in this state.

(c)AATo the extent that a purchasing group or group member

pays premiums as described by Subsection (b), the insurer or risk

retention group receiving those premiums shall remit the tax to the

department.

(d)AAChapter 225 is used to compute applicable tax rates for

a purchasing group or any group member that pays premiums for

coverage of risks located in this state to an eligible surplus lines
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insurer. If a purchasing group or member pays those premiums, the

surplus lines agent shall report and remit the tax. If the agent

does not remit the tax, the purchasing group shall remit the tax.

(V.T.I.C. Art. 21.54, Sec. 9.)

Sec.A2201.258.AAPURCHASING GROUP PARTICIPATION IN

INSOLVENCY GUARANTY FUND PROHIBITED; EXCEPTION. (a) A claim

against a purchasing group or a group member may not be paid from

any insurance insolvency guaranty fund or similar mechanism in this

state.

(b)AAA purchasing group, a group member, or any claimant

against the group or group member may not receive any benefit from

an insurance insolvency guaranty fund or similar mechanism in this

state for a claim arising under an insurance policy procured

through the group unless the policy is underwritten by an insurer

authorized to engage in business in this state that, at the time of

the policy’s issuance:

(1)AAhas capital and surplus of at least $25 million; or

(2)AAis a member of a company group that has combined

capital and surplus of at least $25 million. (V.T.I.C. Art. 21.54,

Sec. 11(b).)

Sec.A2201.259.AAREQUIRED NOTICE. (a) A purchasing group

that obtains liability insurance from an insurer or a risk

retention group shall provide notice to each group member that has a

risk located in this state that the risk is not protected by an

insurance insolvency guaranty fund in this state and that the

insurer or risk retention group may not be subject to all the

insurance laws and rules of this state.
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(b)AAEach person, firm, partnership, or corporation licensed

under Chapter 981, 4051, or 4056 shall inform each prospective

insured on business to be written through a purchasing group of the

notice required by Subsection (a). (V.T.I.C. Art. 21.54, Secs.

8(b), 10(f) (part).)

CHAPTER 2202. JOINT UNDERWRITING

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2202.001.AADEFINITIONS

Sec.A2202.002.AAINAPPLICABILITY OF CHAPTER

Sec.A2202.003.AADEPOSIT OF FEES

Sec.A2202.004.AACERTAIN APPROPRIATIONS FROM GENERAL

AAAAAAAAAAAAAAAAAAREVENUE FUND PROHIBITED

[Sections 2202.005-2202.050 reserved for expansion]

SUBCHAPTER B. AUTHORITY TO ACT AS JOINT UNDERWRITING ASSOCIATION

Sec.A2202.051.AACERTIFICATE OF AUTHORITY REQUIRED

Sec.A2202.052.AAAPPLICATION FOR CERTIFICATE OF

AAAAAAAAAAAAAAAAAAAUTHORITY

Sec.A2202.053.AAISSUANCE OF CERTIFICATE OF AUTHORITY

Sec.A2202.054.AATERM OF CERTIFICATE OF AUTHORITY

Sec.A2202.055.AARENEWAL OF CERTIFICATE OF AUTHORITY

Sec.A2202.056.AAFEE FOR CERTIFICATE OF AUTHORITY

Sec.A2202.057.AARECIPROCITY

[Sections 2202.058-2202.100 reserved for expansion]

SUBCHAPTER C. POWERS AND DUTIES OF JOINT UNDERWRITING

ASSOCIATION

Sec.A2202.101.AAAUTHORITY TO ACT
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Sec.A2202.102.AANOTIFICATION OF CERTAIN INFORMATION

AAAAAAAAAAAAAAAAAAREQUIRED

Sec.A2202.103.AAMAINTENANCE OF INFORMATION

[Sections 2202.104-2202.150 reserved for expansion]

SUBCHAPTER D. AUDIT AND EXAMINATION REQUIREMENTS

Sec.A2202.151.AAANNUAL AUDIT

Sec.A2202.152.AAEXAMINATION BY COMMISSIONER

[Sections 2202.153-2202.200 reserved for expansion]

SUBCHAPTER E. DISCIPLINARY ACTIONS AND

PROCEDURES; ENFORCEMENT

Sec.A2202.201.AAGROUNDS FOR DENIAL OF CERTIFICATE OF

AAAAAAAAAAAAAAAAAAAUTHORITY OR FOR DISCIPLINARY ACTION

Sec.A2202.202.AADENIAL OF CERTIFICATE OF AUTHORITY OR

AAAAAAAAAAAAAAAAAADISCIPLINARY ACTION

Sec.A2202.203.AANOTICE AND HEARING

Sec.A2202.204.AAISSUANCE OF ORDER

Sec.A2202.205.AAAPPEAL

Sec.A2202.206.AAAPPLICATION AFTER DENIAL, REFUSAL, OR

AAAAAAAAAAAAAAAAAAREVOCATION

Sec.A2202.207.AAADDITIONAL SANCTIONS; INJUNCTION

CHAPTER 2202. JOINT UNDERWRITING

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2202.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Insurer" means any insurance company,

corporation, reciprocal or interinsurance exchange, mutual

association, county mutual insurance company, Lloyd ’s plan, or

other insurer authorized to engage in business in this state. The
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term does not include an insurer that writes only life, health, or

accident insurance, variable life insurance, or variable annuity

contracts.

(2)AA"Joint underwriting association" means a

voluntary unincorporated association of insurers authorized to

engage in business in this state that has been authorized by the

association’s member insurers to act on behalf of the member

insurers in joint underwriting or in issuing syndicate insurance

policies on a several, but not joint, basis. (V.T.I.C. Art.

21.49-3b, Secs. 2(3), (4).)

Sec.A2202.002.AAINAPPLICABILITY OF CHAPTER.AAThis chapter

does not apply to the transaction of life, health, or accident

insurance business. (V.T.I.C. Art. 21.49-3b, Sec. 15.)

Sec.A2202.003.AADEPOSIT OF FEES.AAFees collected under this

chapter shall be deposited to the credit of the Texas Department of

Insurance operating account. (V.T.I.C. Art. 21.49-3b, Sec. 16

(part).)

Sec.A2202.004.AACERTAIN APPROPRIATIONS FROM GENERAL REVENUE

FUND PROHIBITED.AAThe legislature may not appropriate money from

the general revenue fund to administer this chapter, other than

fees collected under this chapter and deposited to the credit of the

Texas Department of Insurance operating account. (V.T.I.C. Art.

21.49-3b, Sec. 16 (part).)

[Sections 2202.005-2202.050 reserved for expansion]

SUBCHAPTER B. AUTHORITY TO ACT AS JOINT UNDERWRITING ASSOCIATION

Sec.A2202.051.AACERTIFICATE OF AUTHORITY REQUIRED.AAAn

association of insurers may not act as a joint underwriting
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association in this state on behalf of the association ’s member

insurers unless the association holds a certificate of authority

issued under this chapter. (V.T.I.C. Art. 21.49-3b, Sec. 3.)

Sec.A2202.052.AAAPPLICATION FOR CERTIFICATE OF

AUTHORITY.AA(a)AAAn association of insurers that applies for a

certificate of authority under this chapter must file a written

application on forms prescribed by the commissioner.

(b)AAThe application must include:

(1)AAthe names and addresses of the association ’s

officers and directors;

(2)AAa copy of the association ’s constitution, articles

of agreement or association, bylaws, rules, powers of attorney, or

other agreements governing the association ’s activities;

(3)AAa list of the insurers authorized to engage in

business in this state who are association members and the

addresses of those insurers’ principal administrative offices;

(4)AAthe name and address of a resident of this state

who will act as the association ’s agent for receipt of notices or

orders of the commissioner and for service of process; and

(5)AAother information as required by the commissioner.

(c)AAAt least one officer of the association must swear to

the application. (V.T.I.C. Art. 21.49-3b, Sec. 4.)

Sec.A2202.053.AAISSUANCE OF CERTIFICATE OF AUTHORITY.AAThe

commissioner shall issue a certificate of authority to a joint

underwriting association that complies with the requirements of

this chapter. (V.T.I.C. Art. 21.49-3b, Sec. 5.)

Sec.A2202.054.AATERM OF CERTIFICATE OF AUTHORITY.AAUnless
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renewed, a certificate of authority issued under this chapter

expires on the third anniversary of the date the certificate is

issued. (V.T.I.C. Art. 21.49-3b, Sec. 11 (part).)

Sec.A2202.055.AARENEWAL OF CERTIFICATE OF AUTHORITY. (a) An

applicant for the renewal of a certificate of authority must file an

application for renewal with the commissioner and pay the renewal

fee on or before the date the certificate expires.

(b)AAThe applicant shall file a list of the names and

addresses of the association ’s officers and directors and a list of

the association’s member insurers with the application for renewal.

At least one officer of the association must swear to the list.

(c)AAA renewed certificate of authority expires on the third

anniversary of the renewal date. (V.T.I.C. Art. 21.49-3b, Secs.

8(a), 11 (part).)

Sec.A2202.056.AAFEE FOR CERTIFICATE OF AUTHORITY. (a) An

applicant for the issuance or renewal of a certificate of authority

must pay a nonrefundable fee in an amount set by the commissioner

when the applicant files the application.

(b)AAThe fee may not exceed $200. (V.T.I.C. Art. 21.49-3b,

Sec. 12.)

Sec.A2202.057.AARECIPROCITY.AAThe commissioner may waive

any requirement for a certificate of authority for an applicant who

holds a certificate of authority from another state if the other

state has requirements for a certificate of authority that are

substantially equivalent to the requirements of this state.

(V.T.I.C. Art. 21.49-3b, Sec. 6.)

[Sections 2202.058-2202.100 reserved for expansion]
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SUBCHAPTER C. POWERS AND DUTIES OF JOINT UNDERWRITING

ASSOCIATION

Sec.A2202.101.AAAUTHORITY TO ACT. A joint underwriting

association may:

(1)AAact only on behalf of association members who are

authorized to engage in business in this state; and

(2)AAengage in only those activities the association is

authorized to perform by the association members. (V.T.I.C.

Art.A21.49-3b, Sec. 7.)

Sec.A2202.102.AANOTIFICATION OF CERTAIN INFORMATION

REQUIRED.AAAn association holding a certificate of authority under

this chapter shall notify the commissioner of a change in the

information required to be filed under Section 2202.052 not later

than the 30th day after the date the change takes effect. (V.T.I.C.

Art. 21.49-3b, Sec. 8(b).)

Sec.A2202.103.AAMAINTENANCE OF INFORMATION. (a) A joint

underwriting association shall maintain at the association’s

principal administrative office adequate records of all

transactions.

(b)AAThe association shall maintain the records in

accordance with prudent recognized industry standards of

recordkeeping.

(c)AAThe commissioner or the commissioner ’s designated

representative is entitled to access to records maintained under

Subsection (a) for examination, audit, and inspection.

(d)AATrade secrets, including the identity and addresses of

policyholders and certificate holders, are confidential, except
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that the commissioner may use information otherwise confidential in

proceedings instituted against an association. (V.T.I.C. Art.

21.49-3b, Sec. 9.)

[Sections 2202.104-2202.150 reserved for expansion]

SUBCHAPTER D. AUDIT AND EXAMINATION REQUIREMENTS

Sec.A2202.151.AAANNUAL AUDIT.AAAn independent certified

public accountant shall annually audit the books of accounts of a

joint underwriting association as provided by Subchapter A, Chapter

401. A copy of the audit must be filed with the commissioner.

(V.T.I.C. Art. 21.49-3b, Sec. 10(a).)

Sec.A2202.152.AAEXAMINATION BY COMMISSIONER.AA(a) The

commissioner may require an examination of a joint underwriting

association as often as the commissioner considers necessary. The

association shall pay the reasonable costs of the examination on

presentation to the association of a detailed account of the costs

of the examination.

(b)AAThe association’s officers and employees may be

examined under oath at any time and shall exhibit on request all

books, records, accounts, documents, or agreements governing the

association’s operations.

(c)AAInstead of the examination, the commissioner may accept

the report of an examination made by the insurance supervisory

official of another state under the laws of that state. (V.T.I.C.

Art. 21.49-3b, Sec. 10(b).)

[Sections 2202.153-2202.200 reserved for expansion]
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SUBCHAPTER E. DISCIPLINARY ACTIONS AND

PROCEDURES; ENFORCEMENT

Sec.A2202.201.AAGROUNDS FOR DENIAL OF CERTIFICATE OF

AUTHORITY OR FOR DISCIPLINARY ACTION. The commissioner may deny an

application for a certificate of authority or discipline a

certificate holder under this subchapter if the commissioner finds

that the applicant or certificate holder, or an officer or director

of an applicant or certificate holder:

(1)AAwilfully violated or participated in the violation

of this chapter or any other insurance law of this state;

(2)AAintentionally made a material misstatement in the

original or renewal application;

(3)AAobtained or attempted to obtain the certificate by

fraud or misrepresentation;

(4)AAmisappropriated, converted to a personal or other

inappropriate use, or illegally withheld money required to be held

in a fiduciary capacity;

(5)AAhas been convicted of a felony or convicted of a

misdemeanor of which criminal fraud is an essential element; or

(6)AAis incompetent or untrustworthy. (V.T.I.C. Art.

21.49-3b, Sec. 13 (part).)

Sec.A2202.202.AADENIAL OF CERTIFICATE OF AUTHORITY OR

DISCIPLINARY ACTION. If the commissioner finds that a ground for a

denial of a certificate of authority or disciplinary action under

Section 2202.201 exists, the commissioner may:

(1)AAdeny the application for the certificate; or

(2)AAsuspend, revoke, or refuse to renew the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

713



certificate of authority. (V.T.I.C. Art. 21.49-3b, Sec. 13

(part).)

Sec.A2202.203.AANOTICE AND HEARING.AA(a)AABefore the

commissioner may deny an application for a certificate of authority

or discipline a certificate holder under this subchapter, the

commissioner must:

(1)AAgive notice by certified mail to the applicant or

certificate holder; and

(2)AAset a date on which the applicant or certificate

holder may appear to be heard and produce evidence.

(b)AAA hearing under Subsection (a) may not be set for a date

that is earlier than the 20th day or later than the 30th day after

the date the notice is mailed.

(c)AAThe notice must contain specific reasons for the hearing

and a list of the matters to be considered at the hearing.

(d)AAAt the hearing, the commissioner or a department

employee designated to conduct the hearing may:

(1)AAadminister oaths, require the appearance of

witnesses, and examine any person under oath; and

(2)AAon the commissioner’s initiative or on the request

of the applicant or certificate holder, require the production of

books, records, or papers relevant to the inquiry. (V.T.I.C. Art.

21.49-3b, Secs. 13 (part), 14(a).)

Sec.A2202.204.AAISSUANCE OF ORDER.AAOn the termination of

the hearing, the findings shall be written and filed with the

department. The commissioner shall issue an order showing the

findings approved by the commissioner and shall send the order by
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certified mail to the applicant or certificate holder. (V.T.I.C.

Art. 21.49-3b, Sec. 14(b).)

Sec.A2202.205.AAAPPEAL.AAIf the commissioner denies an

application for a certificate of authority as provided by this

chapter or suspends, revokes, or refuses to renew a certificate at a

hearing as provided by this chapter, the applicant or certificate

holder may appeal the commissioner ’s action as provided by

Subchapter D, Chapter 36. (V.T.I.C. Art. 21.49-3b, Sec. 14(c).)

Sec.A2202.206.AAAPPLICATION AFTER DENIAL, REFUSAL, OR

REVOCATION. (a) Except as provided by Subsection (b), an applicant

for a certificate of authority or certificate holder whose

certificate of authority has been denied, refused, or revoked under

this chapter may not file another application for a certificate of

authority before the first anniversary of the effective date of the

denial, refusal, or revocation.

(b)AAIf an applicant or certificate holder seeks judicial

review of a denial, refusal, or revocation, the applicant or

certificate holder may not file another application for a

certificate of authority before the first anniversary of the date

of a final court order or decree affirming the denial, refusal, or

revocation.

(c)AAIf an applicant files an application after the date

specified by this section, the commissioner may refuse the

application unless the applicant shows good cause why the denial of

the previous application or the refusal to renew or the revocation

of the original certificate of authority should not be a bar to the

issuance of a new certificate. (V.T.I.C. Art. 21.49-3b, Sec.
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14(d).)

Sec.A2202.207.AAADDITIONAL SANCTIONS; INJUNCTION. (a) An

association that violates this chapter or a rule or order adopted

under this chapter is subject to sanctions under Chapter 82.

(b)AAThe attorney general, a district or county attorney, or

the commissioner may institute proceedings for an injunction or any

other proceeding necessary to enforce this chapter. (V.T.I.C. Art.

21.49-3b, Sec. 17.)

CHAPTER 2203. MEDICAL LIABILITY INSURANCE JOINT UNDERWRITING

ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2203.001.AASHORT TITLE

Sec.A2203.002.AADEFINITIONS

Sec.A2203.003.AAIMMUNITY

Sec.A2203.004.AAAPPLICABILITY OF OTHER LAW

Sec.A2203.005.AARELATIONSHIP TO SURPLUS LINES INSURANCE

[Sections 2203.006-2203.050 reserved for expansion]
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Sec.A2203.052.AABOARD OF DIRECTORS

Sec.A2203.053.AAPLAN OF OPERATION
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SUBCHAPTER C. ELIGIBILITY FOR COVERAGE

Sec.A2203.101.AAGENERAL ELIGIBILITY

Sec.A2203.102.AAINSURER OF LAST RESORT FOR CERTAIN

AAAAAAAAAAAAAAAAAANURSING HOMES AND ASSISTED LIVING

AAAAAAAAAAAAAAAAAAFACILITIES

Sec.A2203.103.AAELIGIBILITY OF OTHER HEALTH CARE

AAAAAAAAAAAAAAAAAAPRACTITIONERS AND FACILITIES

Sec.A2203.104.AAAPPLICATION FOR COVERAGE

[Sections 2203.105-2203.150 reserved for expansion]

SUBCHAPTER D. ASSOCIATION COVERAGE

Sec.A2203.151.AAPOWERS RELATING TO MEDICAL LIABILITY

AAAAAAAAAAAAAAAAAAINSURANCE COVERAGE
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Sec.A2203.153.AAFOLLOWING FORM EXCESS LIABILITY

AAAAAAAAAAAAAAAAAACOVERAGE
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Sec.A2203.201.AAAPPLICABILITY OF OTHER LAW TO RATES AND

AAAAAAAAAAAAAAAAAAPOLICY FORMS
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Sec.A2203.203.AADISCOUNT FOR CERTAIN HEALTH CARE

AAAAAAAAAAAAAAAAAAPROVIDERS
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SUBCHAPTER F. FINANCIAL PARTICIPATION BY MEMBERS AND POLICYHOLDERS

Sec.A2203.251.AADEFICIT RECOUPMENT

Sec.A2203.252.AAASSESSMENT OF POLICYHOLDERS FOR DEFICIT

AAAAAAAAAAAAAAAAAARECOUPMENT

Sec.A2203.253.AALIMITATION ON REIMBURSEMENT BY MEMBER

AAAAAAAAAAAAAAAAAAFOR DEFICIT RECOUPMENT
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AAAAAAAAAAAAAAAAAACONTRIBUTION; PREMIUM TAX CREDIT

Sec.A2203.256.AASTANDARDS FOR RECOUPMENT PROVISIONS

[Sections 2203.257-2203.300 reserved for expansion]
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AAAAAAAAAAAAAAAAAAFUND CHARGE FOR PHYSICIANS AND
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SUBCHAPTER H. REVENUE BOND PROGRAM

Sec.A2203.351.AAPURPOSE

Sec.A2203.352.AADEFINITIONS
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Sec.A2203.354.AAISSUANCE OF BONDS AUTHORIZED

Sec.A2203.355.AALIMITATION ON AMOUNT OF BONDS

Sec.A2203.356.AATERMS OF ISSUANCE
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AAAAAAAAAAAAAAAAAAADMINISTRATION OF ACCOUNTS

Sec.A2203.358.AASOURCE OF PAYMENT

Sec.A2203.359.AASURCHARGE FEE

Sec.A2203.360.AAEXEMPTION FROM TAXATION

Sec.A2203.361.AAAUTHORIZED INVESTMENTS
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AAAAAAAAAAAAAAAAAARIGHTS AND REMEDIES
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SUBCHAPTER I. APPEALS
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Sec.A2203.405.AACOMMISSIONER ’S DECISION

Sec.A2203.406.AAAPPEAL OF COMMISSIONER’S DECISION
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Sec.A2203.001.AASHORT TITLE.AAThis chapter may be cited as

the Texas Medical Liability Insurance Underwriting Association

Act. (V.T.I.C. Art. 21.49-3, Sec. 1.)

Sec.A2203.002.AADEFINITIONS.AAIn this chapter:

(1)AA"Assisted living facility" means a for-profit or

not-for-profit assisted living facility.

(2)AA"Association" means the joint underwriting

association established under this chapter.

(3)AA"Board of directors" means the board of directors

of the association.

(4)AA"Health care provider" means:

(A)AAa person, partnership, professional

association, corporation, facility, or institution licensed or

chartered by this state to provide health care, as defined in

Section 74.001(a)(10), Civil Practice and Remedies Code, as:

(i)AAa registered nurse, dentist,

podiatrist, pharmacist, chiropractor, or optometrist;

(ii)AAa hospital;

(iii)AAa nursing home;

(iv)AAa radiation therapy center that is

independent of any other medical treatment facility, is licensed by

the Department of State Health Services in that agency ’s capacity

as the Texas Radiation Control Agency under Chapter 401, Health and

Safety Code, and is in compliance with the regulations adopted

under that chapter;

(v)AAa blood bank that is a nonprofit

corporation chartered to operate a blood bank and is accredited by
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the American Association of Blood Banks;

(vi)AAa nonprofit corporation that is

organized for the delivery of health care to the public and is

certified under Chapter 162, Occupations Code;

(vii)AAa health center, as defined by 42

U.S.C. Section 254b, as amended; or

(viii)AAan assisted living facility; or

(B)AAan officer, employee, or agent of an entity

listed in Paragraph (A) acting in the course and scope of that

person’s office, employment, or agency.

(5)AA"Medical liability insurance" means primary and

excess liability insurance coverage against:

(A)AAthe legal liability of the insured; and

(B)AAloss, damage, or expense incident to a claim

arising out of the death or injury of a person as the result of

negligence in rendering or failing to render professional service

by a health care provider or physician who is in a category eligible

for coverage by the association.

(6)AA"Net direct premiums" means gross direct premiums

written on automobile liability and other liability insurance

written under this code, less:

(A)AApolicyholder dividends;

(B)AAreturn premiums for the unused or unabsorbed

portion of premium deposits; and

(C)AAreturn premiums on canceled contracts

written on the liability risks.

(7)AA"Nursing home" means a for-profit or
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not-for-profit nursing home.

(8)AA"Physician" means a person licensed to practice

medicine in this state. (V.T.I.C. Art. 21.49-3, Secs. 2(1), (2),

(3), (5), (6); Art. 21.49-3d, Sec. 2(1); New.)

Sec.A2203.003.AAIMMUNITY. Liability does not exist on the

part of, and a cause of action does not arise against, the

association, an association agent or employee, an insurer, an agent

licensed under this code, the commissioner or department, or an

authorized representative of the commissioner or department for a

statement made in good faith by any of them:

(1)AAin a report or communication concerning risks

insured or to be insured through the association; or

(2)AAat an administrative hearing conducted in

connection with the report or communication. (V.T.I.C. Art.

21.49-3, Sec. 8.)

Sec.A2203.004.AAAPPLICABILITY OF OTHER LAW. The association

is subject to Sections 401.051, 401.052, 401.054-401.062, 401.151,

401.152, 401.155, and 401.156 and Subchapter A, Chapter 86.

(V.T.I.C. Art. 21.49-3, Sec. 10.)

Sec.A2203.005.AARELATIONSHIP TO SURPLUS LINES INSURANCE.

The association is not an authorized insurer for purposes of

Chapter 981 with respect to medical liability insurance for

physicians. (V.T.I.C. Art. 21.49-3, Sec. 3(a) (part).)

[Sections 2203.006-2203.050 reserved for expansion]

SUBCHAPTER B. ASSOCIATION ADMINISTRATION AND OPERATION

Sec.A2203.051.AAPURPOSE OF ASSOCIATION. The association

provides medical liability insurance on a self-supporting basis.
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(V.T.I.C. Art. 21.49-3, Sec. 3(a) (part).)

Sec.A2203.052.AABOARD OF DIRECTORS. (a) The association is

governed by a board of directors composed of the following nine

members:

(1)AAfive representatives of insurers that are required

to be association members, elected by association members;

(2)AAone physician, appointed by the Texas Medical

Association or a successor to that association;

(3)AAone representative of hospitals, appointed by the

Texas Hospital Association or a successor to that association; and

(4)AAtwo public members, appointed by the commissioner.

(b)AAThe board members serve one-year terms beginning on

October 1 of each year. (V.T.I.C. Art. 21.49-3, Sec. 6.)

Sec.A2203.053.AAPLAN OF OPERATION. (a) The association

operates under a plan of operation adopted by the commissioner.

(b)AAThe plan of operation must:

(1)AAprovide for economic, fair, and nondiscriminatory

administration;

(2)AAprovide for the prompt and efficient provision of

medical liability insurance; and

(3)AAcontain other provisions, including provisions

relating to:

(A)AAthe establishment of necessary facilities;

(B)AAthe association ’s management;

(C)AAthe assessment of members and policyholders

to defray losses and expenses;

(D)AAthe administration of the policyholder ’s
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stabilization reserve funds;

(E)AAcommission arrangements;

(F)AAreasonable and objective underwriting

standards;

(G)AAthe acceptance, assumption, and cession of

reinsurance;

(H)AAthe appointment of servicing insurers; and

(I)AAprocedures for determining amounts of

insurance to be provided by the association.

(c)AAThe plan of operation must direct that any revenue

exceeding expenditures that remains in the association’s funds at

the close of the association ’s fiscal year, after the association

reimburses members’ contributions in accordance with Section

2203.255(a), be added to the association ’s reserves. (V.T.I.C.

Art. 21.49-3, Secs. 3(c)(1) (part), (2) (part), (3).)

Sec.A2203.054.AAAMENDMENTS TO PLAN OF OPERATION. Amendments

to the plan of operation:

(1)AAshall be made at the commissioner ’s direction; or

(2)AAmay be made by the board of directors, subject to

the commissioner’s approval. (V.T.I.C. Art. 21.49-3, Sec.

3(c)(4).)

Sec.A2203.055.AAJOINT UNDERWRITING ASSOCIATION MEMBERSHIP.

(a) The association is composed of each insurer, including a

Lloyd’s plan and a reciprocal or interinsurance exchange,

authorized to write and writing liability insurance, including

automobile liability insurance, on a direct basis in this state,

other than:
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(1)AAa farm mutual insurance company authorized under

Chapter 911; and

(2)AAa county mutual insurance company authorized under

Chapter 912.

(b)AAAn insurer that is a member of the association must

remain a member as a condition of the insurer ’s authority to engage

in the business of the insurance described by Subsection (a).

(c)AAEach association member participates in the writings,

expenses, and losses of the association in the proportion that the

net direct premiums of the member, excluding the portion of

premiums attributable to the operation of the association, written

during the preceding calendar year bears to the aggregate net

direct premiums written in this state by all association members.

(d)AAThe association shall annually determine a member ’s

participation in the association on the basis of the net direct

premiums written by the member during the preceding calendar year,

as reported in the annual statements and other reports the member

files as required by the department. (V.T.I.C. Art. 21.49-3, Secs.

3(a) (part), 5(b) (part).)

Sec.A2203.056.AAANNUAL STATEMENT; ADDITIONAL INFORMATION.

(a) Not later than March 1 of each year, the association shall file

with the department a statement that contains information regarding

the association ’s transactions, condition, operations, and affairs

during the preceding calendar year.

(b)AAThe statement must:

(1)AAcontain the matters and information required by

the department; and

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

725



(2)AAbe in the form approved by the department.

(c)AAThe department at any time may require the association

to provide additional information regarding the association ’s

transactions or condition, or any related matter considered to be:

(1)AAmaterial; and

(2)AAof assistance in evaluating the scope, operation,

and experience of the association. (V.T.I.C. Art. 21.49-3, Sec.

9.)

[Sections 2203.057-2203.100 reserved for expansion]

SUBCHAPTER C. ELIGIBILITY FOR COVERAGE

Sec.A2203.101.AAGENERAL ELIGIBILITY.AA(a) The commissioner

shall by order establish the categories of physicians and health

care providers that are eligible to obtain insurance coverage from

the association. The commissioner may revise the order to:

(1)AAinclude as eligible for that coverage other

categories of physicians and health care providers; or

(2)AAexclude from eligibility for that coverage

particular categories of physicians and health care providers.

(b)AAIf a category of physicians or health care providers is

excluded from eligibility to obtain insurance coverage from the

association, the commissioner may determine, after notice of at

least 10 days and a hearing, that medical liability insurance is not

otherwise available. On that determination, the previously

excluded category is eligible to obtain insurance coverage from the

association. (V.T.I.C. Art. 21.49-3, Secs. 3A(a), (b).)

Sec.A2203.102.AAINSURER OF LAST RESORT FOR CERTAIN NURSING

HOMES AND ASSISTED LIVING FACILITIES. (a) A nursing home or
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assisted living facility not otherwise eligible for insurance

coverage from the association under Section 2203.101 is eligible

for that coverage if the home or facility demonstrates, in

accordance with the requirements of the association, that the home

or facility:

(1)AAmade a verifiable effort to obtain insurance

coverage from authorized insurers and eligible surplus lines

insurers; and

(2)AAwas unable to obtain substantially equivalent

insurance coverage and rates.

(b)AAIn consultation with the Department of Aging and

Disability Services, the commissioner by rule shall adopt minimum

rating standards for for-profit nursing homes and for-profit

assisted living facilities that must be met before a for-profit

nursing home or for-profit assisted living facility may obtain

insurance coverage through the association. The standards must

promote the highest practical level of care for residents of the

nursing homes and assisted living facilities. (V.T.I.C. Art.

21.49-3, Secs. 3A(c), (d).)

Sec.A2203.103.AAELIGIBILITY OF OTHER HEALTH CARE

PRACTITIONERS AND FACILITIES. (a) In this section:

(1)AA"Health care" includes a medical or health care

service, including an examination, treatment, medical diagnosis,

or evaluation, and care provided in an inpatient, outpatient, or

residential setting.

(2)AA"Health care facility" means a facility providing

health care, other than a facility described by Section
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2203.002(4).

(3)AA"Health care practitioner" means an individual,

other than an individual described by Section 2203.002(4), who:

(A)AAis licensed to provide health care; or

(B)AAis not licensed to provide health care but

provides health care under the direction or supervision of a

licensed individual.

(b)AAAfter notice and opportunity for hearing, the

commissioner may:

(1)AAdetermine that appropriate liability insurance

coverage written by insurers authorized to engage in business in

this state is not reasonably available to a type of health care

practitioner or health care facility; and

(2)AAby order designate that type of health care

practitioner or health care facility to be included as a health care

provider eligible to receive coverage under this chapter.

(c)AAA health care practitioner or facility designated under

Subsection (b) is entitled to receive insurance coverage under this

chapter in accordance with Chapter 1901 in the same manner as other

health care providers described by Section 2203.002 and Section

1901.001.

(d)AAThe commissioner’s order may indicate whether a health

care practitioner or facility designated under Subsection (b) is

included under the policyholder ’s stabilization reserve fund

established under Section 2203.301 or 2203.303 or whether a

separate policyholder’s stabilization reserve fund is created. A

separate policyholder’s stabilization reserve fund established
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under this subsection operates in the same manner as a

policyholder’s stabilization reserve fund created under Section

2203.303. (V.T.I.C. Art. 21.49-3, Sec. 3B.)

Sec.A2203.104.AAAPPLICATION FOR COVERAGE.AA(a) A health

care provider or physician included in a category eligible for

insurance coverage by the association is entitled to apply to the

association for the coverage. An agent authorized under Chapter

4051 may apply on behalf of an applicant.

(b)AAThe association shall issue a medical liability

insurance policy to an applicant:

(1)AAif the association determines that:

(A)AAthe applicant meets the underwriting

standards of the association prescribed by the plan of operation;

and

(B)AAthere is no unpaid and uncontested premium,

policyholder’s stabilization reserve fund charge, or assessment

due from the applicant for prior insurance, as shown by the

insured’s failure to pay or to object in writing to the charges on

or before the 30th day after the date of the billing; and

(2)AAon receipt of the premium and the policyholder ’s

stabilization reserve fund charge, or the portion of the premium

and charge prescribed by the plan of operation. (V.T.I.C. Art.

21.49-3, Secs. 4(a)(1), (2) (part).)

[Sections 2203.105-2203.150 reserved for expansion]

SUBCHAPTER D. ASSOCIATION COVERAGE

Sec.A2203.151.AAPOWERS RELATING TO MEDICAL LIABILITY

INSURANCE COVERAGE. (a) Under this chapter and the plan of
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operation, the association, on behalf of the association members,

may:

(1)AAissue, or cause to be issued, medical liability

insurance policies to applicants, including primary, excess, and

incidental coverages, subject to the limits specified in the plan

of operation and Section 2203.152;

(2)AAunderwrite medical liability insurance and adjust

and pay losses related to that insurance, or appoint servicing

insurers to perform those functions;

(3)AAeither or both accept and refuse the assumption of

reinsurance from association members; and

(4)AAcede and purchase reinsurance.

(b)AAThe association may provide general liability insurance

coverage to be issued in connection with medical liability

insurance issued by the association. (V.T.I.C. Art. 21.49-3, Secs.

3(b) (part), (d).)

Sec.A2203.152.AAPOLICY LIMITS. The association may not

issue one or more policies insuring an individual or organization

for an amount exceeding $1 million for each occurrence and $3

million in the aggregate for a year. (V.T.I.C. Art. 21.49-3, Sec.

3(b) (part).)

Sec.A2203.153.AAFOLLOWING FORM EXCESS LIABILITY COVERAGE.

Excess liability insurance coverage written for a physician or

health care provider by the association under this chapter must be

written as following form excess liability insurance to the

physician’s or provider’s primary insurance coverage. (V.T.I.C.

Art. 21.49-3, Sec. 4(c).)
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Sec.A2203.154.AAPUNITIVE DAMAGES EXCLUDED. The association

may not issue or renew a medical liability insurance policy for a

physician or health care provider under this chapter that includes

coverage for punitive damages assessed against the physician or

health care provider. (V.T.I.C. Art. 21.49-3, Sec. 4(d).)

Sec.A2203.155.AAINSTALLMENT PLAN. The association may offer

an installment payment plan for insurance coverage obtained through

the association. (V.T.I.C. Art. 21.49-3, Sec. 4(e).)

Sec.A2203.156.AATERM OF POLICY; NOTICE OF CERTAIN CHANGES.

(a) A policy issued by the association must be for a term of one

year or less, as determined by the association.

(b)AASection 1901.253 does not apply to a medical liability

insurance policy issued by the association for a term of less than

one year.

(c)AAThe association shall ensure that appropriate written

notice is provided to the insured for a policy described by

Subsection (b) if the association intends to:

(1)AAincrease the premiums on the policy; or

(2)AAcancel or not renew the policy for a reason other

than for nonpayment of premiums or because the insured is no longer

licensed. (V.T.I.C. Art. 21.49-3, Secs. 4(a)(2) (part), (f).)

[Sections 2203.157-2203.200 reserved for expansion]

SUBCHAPTER E. RATES AND POLICY FORMS

Sec.A2203.201.AAAPPLICABILITY OF OTHER LAW TO RATES AND

POLICY FORMS. (a) Except as provided by Subsection (b) and subject

to Section 2203.203, the following laws govern the rates, rating

plans, rating rules, rating classifications, territories, and
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policy forms applicable to the insurance written by the association

and related statistics:

(1)AASection 36.002(1);

(2)AASubchapter B, Chapter 5;

(3)AASubchapter C, Chapter 1806;

(4)AASubchapter A, Chapter 2301;

(5)AAChapter 251, as that chapter relates to casualty

insurance and fidelity, guaranty, and surety bond insurance;

(6)AAChapter 253;

(7)AAChapters 2251 and 2252; and

(8)AASubtitle B.

(b)AAIf a provision of a law described by Subsections

(a)(1)-(8) conflicts with a provision of this chapter, this chapter

prevails. (V.T.I.C. Art. 21.49-3, Sec. 4(b)(1) (part).)

Sec.A2203.202.AARATE STANDARDS. (a) In determining rates,

rating plans, rating rules, rating classifications, territories,

and policy forms, the association shall consider:

(1)AAthe past and prospective loss and expense

experience for medical professional liability insurance, inside

and outside this state, of all of the association members;

(2)AAtrends in the frequency and severity of losses;

(3)AAthe association ’s investment income; and

(4)AAother information the commissioner may require.

(b)AARates, rating plans, and rating rules must be based on:

(1)AAthe association ’s loss and expense experience; and

(2)AAother information based on that experience the

department considers appropriate.
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(c)AAThe resultant premium rates must be:

(1)AAactuarially sound; and

(2)AAcomputed to be self-supporting. (V.T.I.C. Art.

21.49-3, Secs. 4(b)(1) (part), (4) (part).)

Sec.A2203.203.AADISCOUNT FOR CERTAIN HEALTH CARE PROVIDERS.

(a) The rates applicable to professional liability insurance

coverage provided by the association for not-for-profit nursing

homes and not-for-profit assisted living facilities must reflect a

discount of 30 percent from the rates for the same coverage provided

to others in the same category of insureds.

(b)AAThe commissioner shall ensure compliance with this

section. (V.T.I.C. Art. 21.49-3, Sec. 4(b)(6).)

[Sections 2203.204-2203.250 reserved for expansion]

SUBCHAPTER F. FINANCIAL PARTICIPATION BY MEMBERS AND POLICYHOLDERS

Sec.A2203.251.AADEFICIT RECOUPMENT. (a) This section

applies to a deficit sustained in a single year by the association

with respect to:

(1)AAphysicians and health care providers, other than

nursing homes and assisted living facilities; or

(2)AAa nursing home or assisted living facility.

(b)AAThe deficit must be recouped in accordance with the plan

of operation and the rating plan in effect when the deficit is

sustained under one or more of the following procedures, in this

sequence:

(1)AAa contribution from the policyholder ’s

stabilization reserve fund established under Section 2203.301 or

the policyholder’s stabilization reserve fund established under
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Section 2203.303, as appropriate, until the respective fund is

exhausted;

(2)AAan assessment on the policyholders in accordance

with Section 2203.252; or

(3)AAan assessment on the members in accordance with

Sections 2203.055(c) and (d) and 2203.253. (V.T.I.C. Art. 21.49-3,

Sec. 4(b)(3) (part).)

Sec.A2203.252.AAASSESSMENT OF POLICYHOLDERS FOR DEFICIT

RECOUPMENT. (a) Each policyholder within the group of physicians

and health care providers, other than nursing homes and assisted

living facilities, or within the group of nursing homes and

assisted living facilities, has contingent liability for a

proportionate share of an assessment made under this chapter of

policyholders in the applicable group.

(b)AAIf a deficit, as computed under the plan of operation,

is sustained with respect to a group described by Subsection (a) in

a single year, the board of directors shall levy an assessment only

on the policyholders in the applicable group who held policies in

force at any time during the two most recently completed calendar

years:

(1)AAbefore the date the assessment is levied; and

(2)AAin which the association was issuing policies.

(c)AAThe aggregate amount of an assessment under Subsection

(b) must be equal to the amount of the deficit not recouped under

Section 2203.251(b)(1) from the applicable policyholder ’s

stabilization reserve fund. Subject to Subsection (d), each

policyholder in the applicable group shall be assessed for a
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portion of the deficit that reflects the proportion that the earned

premium on the policies of that policyholder bears to the total

earned premium for all policies of the association in the

applicable group in the two most recently completed calendar years.

(d)AAThe maximum aggregate assessment on each policyholder

in the applicable group may not exceed the annual premium for the

liability insurance policy most recently in effect. (V.T.I.C. Art.

21.49-3, Sec. 5(a).)

Sec.A2203.253.AALIMITATION ON REIMBURSEMENT BY MEMBER FOR

DEFICIT RECOUPMENT. (a) An association member is not obligated in

a single year to reimburse the association for the member ’s

proportionate share of the deficits from the association ’s

operations in that year in an amount that exceeds one percent of the

member’s policyholder surplus. The aggregate amount not reimbursed

in accordance with this subsection shall be reallocated among the

other association members. The association shall reallocate that

amount in accordance with the method of determining a member ’s

participation under Sections 2203.055(c) and (d), after excluding

the total net direct premiums of all members not sharing in the

excess deficits.

(b)AAIf the deficits from the association ’s operations

allocated to all association members in a calendar year exceed one

percent of all members’ respective policyholder surplus, the

association shall allocate to each member the amount of the

deficits in accordance with the method of determining a member ’s

participation under Sections 2203.055(c) and (d). (V.T.I.C. Art.

21.49-3, Sec. 5(b) (part).)
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Sec.A2203.254.AACONTRIBUTION BY MEMBERS FOR SOUND FINANCIAL

OPERATION. If sufficient funds are not available for the sound

financial operation of the association, each association member

shall contribute to the financial requirements of the association

in accordance with Sections 2203.055(c) and (d), 2203.252, and

2203.253, as authorized and considered necessary by the department.

A contribution under this section is in addition to:

(1)AAan assessment paid in accordance with the plan of

operation under Section 2203.053(b); and

(2)AAa contribution from a policyholder ’s stabilization

reserve fund. (V.T.I.C. Art. 21.49-3, Sec. 4(b)(5) (part).)

Sec.A2203.255.AAREIMBURSEMENT OF ASSESSMENT OR

CONTRIBUTION; PREMIUM TAX CREDIT. (a) Subject to commissioner

approval, the association shall reimburse an assessment or

contribution, with interest at a rate approved by the commissioner,

to:

(1)AAthe association members; or

(2)AAthe state, to the extent that the members have

recouped their assessments using premium tax credits as provided by

Subsection (c).

(b)AAPending recoupment or reimbursement of an assessment or

contribution paid by a member to the association, the unrepaid

balance of the assessment or contribution may be reflected in the

member’s books and records as an admitted asset of the member for

all purposes, including exhibition in an annual statement under

Section 862.001.

(c)AATo the extent a member has paid one or more assessments
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and has not received reimbursement from the association in

accordance with Subsection (a), a credit against premium taxes

under Chapter 221 is allowed at a rate of 20 percent a year for five

successive years following the year in which the deficit was

sustained. At the member’s option, the tax credit may be taken over

an additional number of years. (V.T.I.C. Art. 21.49-3, Secs.

4(b)(3) (part), (5) (part).)

Sec.A2203.256.AASTANDARDS FOR RECOUPMENT PROVISIONS. A

provision for recoupment must be based on:

(1)AAthe association ’s loss and expense experience; and

(2)AAother information based on that experience the

department considers appropriate. (V.T.I.C. Art. 21.49-3, Sec.

4(b)(4) (part).)

[Sections 2203.257-2203.300 reserved for expansion]

SUBCHAPTER G. POLICYHOLDER ’S STABILIZATION RESERVE FUNDS

Sec.A2203.301.AAPOLICYHOLDER’S STABILIZATION RESERVE FUND

FOR PHYSICIANS AND CERTAIN HEALTH CARE PROVIDERS. (a) The

policyholder’s stabilization reserve fund for physicians and

health care providers other than nursing homes and assisted living

facilities is collected and administered by the association as

provided by this section, Section 2203.302, and the plan of

operation.

(b)AAThe policyholder’s stabilization reserve fund shall be:

(1)AAcredited with all policyholder ’s stabilization

reserve fund charges collected under Section 2203.302;

(2)AAcharged with any deficit sustained by physicians

and health care providers, other than nursing homes and assisted
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living facilities, from the association ’s operation during the

previous year;

(3)AAtreated as a liability of the association along

with, and in the same manner as, premium and loss reserves; and

(4)AAvalued annually by the board of directors as of the

close of the preceding year. (V.T.I.C. Art. 21.49-3, Secs. 4A(a)

(part), (c), (e).)

Sec.A2203.302.AAPOLICYHOLDER’S STABILIZATION RESERVE FUND

CHARGE FOR PHYSICIANS AND CERTAIN HEALTH CARE PROVIDERS. (a)AAEach

policyholder other than a nursing home or assisted living facility

shall pay annually into the policyholder’s stabilization reserve

fund under Section 2203.301 a charge that:

(1)AAis in an amount established annually by advisory

directors chosen by physicians and health care providers, other

than nursing homes and assisted living facilities, eligible for

insurance through the association in accordance with the plan of

operation;

(2)AAis in proportion to each premium payment due for

liability insurance through the association; and

(3)AAis separately stated in the policy.

(b)AAA charge stated in a policy as required by Subsection

(a)(3) is not:

(1)AAa part of premiums; or

(2)AAsubject to premium taxation or a servicing fee,

acquisition cost, or any other similar charge.

(c)AAIf the association offers an installment payment plan

for coverage obtained through the association, the association may:
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(1)AApermit payment of the policyholder ’s stabilization

reserve fund charge under this section on an installment basis; or

(2)AArequire the policyholder to pay the charge as an

annual lump sum.

(d)AACollections of the policyholder ’s stabilization reserve

fund charge under this section shall continue until the net balance

of the policyholder’s stabilization reserve fund under Section

2203.301 is not less than the projected sum of premiums for

physicians and health care providers, other than nursing homes and

assisted living facilities, to be written in the year following the

valuation date. (V.T.I.C. Art. 21.49-3, Secs. 4A(b), as amended

Acts 78th Leg., R.S., Chs. 56, 141, (d).)

Sec.A2203.303.AAPOLICYHOLDER’S STABILIZATION RESERVE FUND

FOR NURSING HOMES AND ASSISTED LIVING FACILITIES. (a) The

policyholder’s stabilization reserve fund for nursing homes and

assisted living facilities is collected and administered by the

association as provided by this section, Section 2203.304, and the

plan of operation.

(b)AAThe policyholder’s stabilization reserve fund shall be:

(1)AAcredited with:

(A)AAall policyholder’s stabilization reserve

fund charges collected under Section 2203.304; and

(B)AAthe net earnings on liability insurance

policies issued to nursing homes and assisted living facilities;

(2)AAcharged with any deficit sustained by nursing

homes and assisted living facilities from the association ’s

operation during the previous year;
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(3)AAtreated as a liability of the association along

with, and in the same manner as, premium and loss reserves; and

(4)AAvalued annually by the board of directors as of the

close of the preceding year.

(c)AAThe policyholder’s stabilization reserve fund under

this section, and any earnings of the fund, are state funds and

shall be held by the comptroller outside the state treasury on

behalf of, and with legal title in, the department. No part of the

fund or the earnings of the fund may inure to the benefit of an

association member, a policyholder, or another individual. The

fund assets may be used in accordance with the association’s plan of

operation only to implement this chapter and for the purposes of the

association, including to make payment to satisfy, wholly or

partly, the liability of the association regarding a claim made on a

policy written by the association.

(d)AANotwithstanding Sections 11, 12, and 13, Article

21.49-3, the policyholder’s stabilization reserve fund under this

section may be terminated only by law.

(e)AANotwithstanding Section 11, Article 21.49-3, on

termination of the policyholder ’s stabilization reserve fund under

this section, all assets of the fund shall be transferred to the

general revenue fund to be appropriated for purposes related to

ensuring the provision of the kinds of liability insurance coverage

that the association may provide under this chapter to nursing

homes and assisted living facilities. (V.T.I.C. Art. 21.49-3,

Secs. 4B(a) (part), (c), (e), (f), (g), (h).)

Sec.A2203.304.AAPOLICYHOLDER’S STABILIZATION RESERVE FUND
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CHARGE FOR NURSING HOMES AND ASSISTED LIVING FACILITIES. (a) Each

policyholder that is a nursing home or assisted living facility

shall pay annually into the policyholder’s stabilization reserve

fund under Section 2203.303 a charge that:

(1)AAis in an amount established annually by advisory

directors chosen by nursing homes and assisted living facilities

eligible for insurance through the association in accordance with

the plan of operation;

(2)AAis in proportion to each premium payment due for

liability insurance through the association; and

(3)AAis separately stated in the policy.

(b)AAA charge stated in a policy as required by Subsection

(a)(3) is not:

(1)AAa part of premiums; or

(2)AAsubject to premium taxation or a servicing fee,

acquisition cost, or any other similar charge.

(c)AAIf the association offers an installment payment plan

for coverage obtained through the association, the association may:

(1)AApermit payment of the policyholder ’s stabilization

reserve fund charge under this section on an installment basis; or

(2)AArequire the policyholder to pay the charge as an

annual lump sum.

(d)AACollections of the policyholder ’s stabilization reserve

fund charge under this section shall continue only until the net

balance of the policyholder ’s stabilization reserve fund under

Section 2203.303 is not less than the projected sum of premiums for

nursing homes and assisted living facilities to be written in the
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year following the valuation date. (V.T.I.C. Art. 21.49-3, Secs.

4B(b), as amended Acts 78th Leg., R.S., Chs. 56, 141, (d).)

Sec.A2203.305.AASEPARATE FUNDS. The policyholder ’s

stabilization reserve fund for physicians and health care providers

other than nursing homes and assisted living facilities described

by Section 2203.301 is separate from the policyholder ’s

stabilization reserve fund for nursing homes and assisted living

facilities described by Section 2203.303. (V.T.I.C. Art. 21.49-3,

Secs. 4A(a) (part), 4B(a) (part).)

[Sections 2203.306-2203.350 reserved for expansion]

SUBCHAPTER H. REVENUE BOND PROGRAM

Sec.A2203.351.AAPURPOSE. The legislature finds that the

issuance of bonds to provide a method to raise funds to provide

professional liability insurance for nursing homes and assisted

living facilities in this state through the association is to

benefit the public and to further a public purpose. (V.T.I.C. Art.

21.49-3d, Sec. 1.)

Sec.A2203.352.AADEFINITIONS. In this subchapter:

(1)AA"Board" means the board of directors of the Texas

Public Finance Authority.

(2)AA"Bond resolution" means the resolution or order

authorizing bonds to be issued under this subchapter. (V.T.I.C.

Art. 21.49-3d, Secs. 2(2), (3).)

Sec.A2203.353.AAAPPLICABILITY OF OTHER LAWS. The following

laws apply to bonds issued under this subchapter to the extent

consistent with this subchapter:

(1)AAChapters 1201, 1202, 1204, 1205, 1231, 1232, and
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1371, Government Code; and

(2)AASubchapter A, Chapter 1206, Government Code.

(V.T.I.C. Art. 21.49-3d, Secs. 3(b), 4.)

Sec.A2203.354.AAISSUANCE OF BONDS AUTHORIZED. On behalf of

the association and subject to Section 2203.355, the Texas Public

Finance Authority shall issue revenue bonds to:

(1)AAfund the policyholder ’s stabilization reserve fund

for nursing homes and assisted living facilities under Section

2203.303;

(2)AApay costs related to issuing the bonds; and

(3)AApay other costs related to the bonds as determined

by the board. (V.T.I.C. Art. 21.49-3d, Sec. 3(a).)

Sec.A2203.355.AALIMITATION ON AMOUNT OF BONDS. The Texas

Public Finance Authority may issue on behalf of the association

bonds in a total amount not to exceed $75 million. (V.T.I.C. Art.

21.49-3d, Sec. 5.)

Sec.A2203.356.AATERMS OF ISSUANCE. (a) Bonds issued under

this subchapter may be issued at a public or private sale.

(b)AABonds must:

(1)AAbe issued in the name of the association; and

(2)AAmature not more than 10 years after the date

issued. (V.T.I.C. Art. 21.49-3d, Sec. 6.)

Sec.A2203.357.AACONTENTS OF BOND RESOLUTION; ADMINISTRATION

OF ACCOUNTS. (a) In a bond resolution, the board may:

(1)AAprovide for the flow of funds and the

establishment, maintenance, and investment of funds and special

accounts with regard to the bonds, including an interest and
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sinking fund account, a reserve account, and other accounts; and

(2)AAmake additional covenants with regard to the bonds

and the designated income and receipts of the association pledged

to the payment of the bonds.

(b)AAThe association shall administer the accounts in

accordance with this chapter. (V.T.I.C. Art. 21.49-3d, Secs. 7,

8.)

Sec.A2203.358.AASOURCE OF PAYMENT. (a) Bonds issued under

this subchapter are payable only from:

(1)AAthe surcharge fee established under Section

2203.359; or

(2)AAother sources the association is authorized to

levy and charge and from which the association is authorized to

collect in connection with paying any portion of the bonds.

(b)AAThe bonds are obligations solely of the association and

do not create a pledge, gift, or loan of the faith, credit, or

taxing authority of this state.

(c)AAEach bond must:

(1)AAinclude a statement that the state is not

obligated to pay any amount on the bond and that the faith, credit,

and taxing authority of this state are not pledged, given, or loaned

to those payments; and

(2)AAstate on the bond’s face that the bond:

(A)AAis payable solely from the revenue pledged

for that purpose; and

(B)AAis not a legal or moral obligation of the

state. (V.T.I.C. Art. 21.49-3d, Sec. 9.)
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Sec.A2203.359.AASURCHARGE FEE. (a) A surcharge fee is

assessed against:

(1)AAeach association member; and

(2)AAthe association.

(b)AAThe commissioner shall set the surcharge fee in an

amount sufficient to pay all debt service on the bonds issued under

this subchapter. Each association member and the association shall

pay the surcharge fee as required by the commissioner by rule.

(c)AAThe comptroller shall collect the surcharge fee and the

department shall reimburse the comptroller in the manner described

by Section 201.052.

(d)AAThe commissioner, in consultation with the comptroller,

may coordinate payment and collection of the surcharge fee with

other payments made by association members and collected by the

comptroller.

(e)AAExcept as provided by Subsection (f), as a condition of

engaging in the business of insurance in this state, an association

member agrees that, if the member leaves the liability insurance

market in this state, the member remains obligated to pay the

member’s share of the surcharge fee assessed under this section

until the bonds are retired. The amount assessed against a member

under this subsection must be:

(1)AAproportionate to the member’s share of the

liability insurance market, including automobile liability

insurance, in this state as of the last complete reporting period

before the date the member ceases to engage in the liability

insurance business in this state; and
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(2)AAbased on the member’s gross premiums for liability

insurance, including automobile liability insurance, for the

member’s last reporting period.

(f)AAAn association member is not required to pay the

proportionate amount under Subsection (e) in any year in which the

surcharge fee assessed against association members continuing to

write liability insurance in this state is sufficient to service

the bond obligation. (V.T.I.C. Art. 21.49-3d, Sec. 10.)

Sec.A2203.360.AAEXEMPTION FROM TAXATION. Bonds issued under

this subchapter, any interest from the bonds, and all assets

pledged to secure the payment of the bonds are exempt from taxation

by the state or a political subdivision of this state. (V.T.I.C.

Art. 21.49-3d, Sec. 11.)

Sec.A2203.361.AAAUTHORIZED INVESTMENTS. Bonds issued under

this subchapter are authorized investments under Subchapter B,

Chapter 424, and Subchapter D, Chapter 425. (V.T.I.C. Art.

21.49-3d, Sec. 12.)

Sec.A2203.362.AASTATE PLEDGE REGARDING BOND OWNER RIGHTS AND

REMEDIES. (a) The state pledges to and agrees with the owners of

bonds issued in accordance with this subchapter that the state will

not limit or alter the rights vested in the association to fulfill

the terms of agreements made with the owners or impair the rights

and remedies of the owners until the following obligations are

fully discharged:

(1)AAthe bonds;

(2)AAany bond premium;

(3)AAinterest; and
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(4)AAall costs and expenses related to an action or

proceeding by or on behalf of the owners.

(b)AAThe association may include the state’s pledge and

agreement under Subsection (a) in an agreement with the owners of

the bonds. (V.T.I.C. Art. 21.49-3d, Sec. 13.)

Sec.A2203.363.AAPAYMENT ENFORCEABLE BY MANDAMUS. A writ of

mandamus and any other legal or equitable remedy are available to a

party in interest to require the association or another party to

fulfill an agreement or perform a function or duty under:

(1)AAthis subchapter;

(2)AAthe Texas Constitution; or

(3)AAa bond resolution. (V.T.I.C. Art. 21.49-3d, Sec.

14.)

[Sections 2203.364-2203.400 reserved for expansion]

SUBCHAPTER I. APPEALS

Sec.A2203.401.AADEFINITION. In this subchapter, "act"

includes a ruling or decision. (New.)

Sec.A2203.402.AAAPPEAL TO BOARD OF DIRECTORS; HEARING. (a)

A person insured or applying for insurance under this chapter, the

person’s authorized representative, or an affected insurer that may

be aggrieved by an act of the association may appeal to the board of

directors not later than the 30th day after the date the act occurs.

At the time the person is notified of the act, the association shall

provide to the person written notice of the person’s right to appeal

under this subsection.

(b)AAThe board of directors shall:

(1)AAhear an appeal brought under Subsection (a) not
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later than the 30th day after the date the board of directors

receives the appeal; and

(2)AAgive not less than 10 days ’ written notice of the

time and place of the hearing to the person bringing the appeal or

the person’s authorized representative. (V.T.I.C. Art. 21.49-3,

Secs. 7(a), (b) (part).)

Sec.A2203.403.AADECISION OF BOARD OF DIRECTORS. (a) Not

later than the 10th day after the date of the hearing under Section

2203.402(b), the board of directors shall affirm, reverse, or

modify the board’s previous action or the appealed act.

(b)AAAt the time the person is notified of the final action of

the board of directors, the association shall provide to the person

written notice of the person’s right to appeal under Section

2203.404. (V.T.I.C. Art. 21.49-3, Sec. 7(b) (part).)

Sec.A2203.404.AAAPPEAL TO COMMISSIONER; HEARING. (a) Not

later than the 30th day after the date of the final action of the

board of directors under Section 2203.403, a person insured or

applying for insurance aggrieved by that final action may appeal to

the commissioner by making a written request for a hearing.

(b)AAThe appeal shall be heard not later than the 30th day

after the date the appeal is received. The person bringing the

appeal or the person’s authorized representative must be given

written notice of the time and place of the hearing on or before the

10th day before the date of the hearing. (V.T.I.C. Art. 21.49-3,

Sec. 7(c) (part).)

Sec.A2203.405.AACOMMISSIONER’S DECISION. (a) Not later

than the 30th day after the date of the hearing under Section
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2203.404, the commissioner shall affirm, reverse, or modify the

appealed act.

(b)AAPending the hearing and decision, the commissioner may

suspend or postpone the effective date of a rule or of the act

appealed. (V.T.I.C. Art. 21.49-3, Sec. 7(c) (part).)

Sec.A2203.406.AAAPPEAL OF COMMISSIONER’S DECISION. (a) The

association or a person aggrieved by an order or decision of the

commissioner may appeal in accordance with Subchapter D, Chapter

36.

(b)AAAt the time the person is notified of the commissioner ’s

order or decision, the commissioner shall provide to the person

written notice of the person’s right to appeal under this section.

(V.T.I.C. Art. 21.49-3, Sec. 7(d).)

CHAPTER 2204. TEXAS INSURANCE EXCHANGE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2204.001.AADEFINITIONS

Sec.A2204.002.AAEXEMPTION

Sec.A2204.003.AARULES

[Sections 2204.004-2204.050 reserved for expansion]

SUBCHAPTER B. OPERATION AND MANAGEMENT

Sec.A2204.051.AAPURPOSE OF EXCHANGE; SPECIFIC

AAAAAAAAAAAAAAAAAAAUTHORIZATION FOR CERTAIN INSURANCE

Sec.A2204.052.AAOPERATION OF EXCHANGE

Sec.A2204.053.AACONSTITUTION AND BYLAWS

Sec.A2204.054.AADIRECTORS

[Sections 2204.055-2204.100 reserved for expansion]
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SUBCHAPTER C. FINANCES

Sec.A2204.101.AATAXES

Sec.A2204.102.AAINVESTMENTS IN MEMBER OR AGENT

Sec.A2204.103.AACOVERAGE BY GUARANTY FUNDS

CHAPTER 2204. TEXAS INSURANCE EXCHANGE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2204.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Directors" means the board of directors of the

exchange.

(2)AA"Exchange" means the Texas Insurance Exchange.

(3)AA"Member" means a person, firm, corporation, or

underwriting syndicate authorized by the directors to insure or

reinsure risks through the exchange. (V.T.I.C. Art.A1.14-3, Secs.

1(1), (3), (4).)

Sec.A2204.002.AAEXEMPTION.AA(a)AAThis chapter, Chapters 251

and 261, and rules adopted by the commissioner or comptroller, as

applicable, apply to the exchange, a member, and insurance and

reinsurance written through the exchange, except to the extent

exempted by rules adopted by the commissioner or comptroller, as

applicable.

(b)AAAn exemption may not be:

(1)AAunfairly discriminatory; or

(2)AAdetrimental to the solvency of an insurer

authorized to engage in the business of insurance in this state.

(V.T.I.C. Art.A1.14-3, Sec. 9.)

Sec.A2204.003.AARULES.AAThe commissioner shall adopt rules

for the operation and management of the exchange. (V.T.I.C.
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Art.A1.14-3, Sec. 4 (part).)

[Sections 2204.004-2204.050 reserved for expansion]

SUBCHAPTER B. OPERATION AND MANAGEMENT

Sec.A2204.051.AAPURPOSE OF EXCHANGE; SPECIFIC AUTHORIZATION

FOR CERTAIN INSURANCE. (a) The exchange shall provide a facility

for underwriting:

(1)AAreinsurance of any kind of insurance;

(2)AAdirect insurance of any kind of risk located

entirely outside the United States;

(3)AAdirect insurance of any kind of risk that:

(A)AAis located in another state; and

(B)AAqualifies for placement under the excess and

surplus lines requirements of the jurisdiction in which the risk is

located; and

(4)AAa risk located in this state that has been

submitted to and certified as rejected by a committee representing

at least three and not more than seven insurers authorized to engage

in the business of insurance in this state and subject to conditions

imposed by rules adopted by the commissioner.

(b)AAFor purposes of Chapter 101, insurance or reinsurance a

member writes to cover a risk described by Subsection (a)(4) is

considered to be specifically authorized by the laws of this state.

(V.T.I.C. Art.A1.14-3, Secs. 3, 11.)

Sec.A2204.052.AAOPERATION OF EXCHANGE.AAThe exchange shall

operate under:

(1)AAa constitution and bylaws adopted by the exchange

and approved by the department; and
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(2)AArules adopted by the commissioner under Section

2204.003. (V.T.I.C. Art.A1.14-3, Secs. 2, 5(a).)

Sec.A2204.053.AACONSTITUTION AND BYLAWS.AA(a)AAIn this

section:

(1)AA"Principal office" means an office at which

officers and personnel who are engaged in administration,

underwriting, claims adjustment, policyholders ’ service,

marketing, accounting, recordkeeping, and support services are

located.

(2)AA"Subscriber" means a person, firm, corporation, or

other organization that, on payment of fees or dues required by the

constitution and bylaws, the directors designate as a subscriber.

(b)AAThe constitution and bylaws of the exchange must provide

for:

(1)AAthe election of nine directors, four of whom

represent the public interest and are not members, subscribers, or

agents of the exchange;

(2)AAthe locations of the principal offices of the

exchange and the members in this state for transacting business

described by Section 2204.051(a);

(3)AAthe submission by the exchange, members, and

applicants for membership in the exchange of financial information

required by rules adopted by the commissioner;

(4)AAthe establishment and maintenance by the exchange

of a security fund in a form and amount specified by rules adopted

by the commissioner;

(5)AAthe voting power of members; and
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(6)AAmembers’ rights and duties, including the manner

of conducting business, financial stability, dues, membership

fees, mandatory arbitration, and any other matter necessary or

appropriate to conduct business authorized by this chapter.

(c)AAFor an agent transacting business on the exchange to

participate in the operation and management of the exchange, the

constitution and bylaws of the exchange must provide for the voting

power and other rights granted to a nonprofit corporation under the

Business Organizations Code.

(c-1)AANotwithstanding Subsection (c), on or before December

31, 2009, for an agent transacting business on the exchange to

participate in the operation and management of the exchange, the

constitution and bylaws of the exchange must provide for the voting

power and other rights granted to a nonprofit corporation under the

Texas Non-Profit Corporation Act (Article 1396-1.01 et seq.,

Vernon’s Texas Civil Statutes) or the Business Organizations Code,

as applicable.

(c-2)AAThis subsection and Subsection (c-1) expire January

1, 2010.

(d)AAIn a manner that complies with the requirements adopted

under this section, the exchange may, with the department’s

approval, amend the exchange’s constitution or bylaws in accordance

with the terms of the constitution and bylaws.

(e)AAThe constitution, a bylaw, or an amendment to the

constitution or a bylaw is invalid without the department’s

approval. (V.T.I.C. Art.A1.14-3, Secs. 1(5), 5(b), (c), (d), (e).)

Sec.A2204.054.AADIRECTORS.AA(a)AAThe directors shall
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operate and manage the exchange in accordance with rules adopted

under Section 2204.003.

(b)AAThe directors shall be elected by the members and any

other person authorized by the exchange’s constitution and bylaws

to vote in an election of directors.

(c)AAAt least two-thirds of the directors must be citizens of

the United States. (V.T.I.C. Art.A1.14-3, Secs. 4 (part), 6.)

[Sections 2204.055-2204.100 reserved for expansion]

SUBCHAPTER C. FINANCES

Sec.A2204.101.AATAXES.AA(a)AAExcept as provided by this

section and Chapters 251 and 261, the exchange is not subject to

state or local taxes that are measured by income, premiums, or gross

receipts.

(b)AAA direct premium written, procured, or received by a

member through the exchange on a risk located in this state is:

(1)AAconsidered written, procured, or received by the

exchange; and

(2)AAsubject to the premium taxes imposed under

Subtitle B, Title 3.

(c)AAPremium taxes shall be reported, paid, and administered

as provided by Subtitle B, Title 3.

(d)AAThe exchange and the members are considered insurers for

purposes of:

(1)AASections 201.052, 201.053, and 201.054;

(2)AAChapters 4, 202, 203, 221, 222, 224, 227, 251, 257,

and 1109; and

(3)AASection 171.0525, Tax Code. (V.T.I.C. Art.
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1.14-3, Sec. 7.)

Sec.A2204.102.AAINVESTMENTS IN MEMBER OR AGENT.AA(a)AAThe

commissioner by rule may establish limitations on investments in a

member.

(b)AAAn investment, directly or indirectly, in a member by an

agent transacting business on the exchange or in an agent

transacting business on the exchange by a member is limited in the

aggregate to:

(1)AAless than 20 percent of the total investment in the

member or agent; or

(2)AAa lesser amount provided by a rule adopted by the

commissioner. (V.T.I.C. Art.A1.14-3, Sec. 10.)

Sec.A2204.103.AACOVERAGE BY GUARANTY FUNDS.AA(a)AAThe

performance of a contractual obligation of the exchange or a member

entered into under this chapter is not covered by an insurance

guaranty fund provided by the laws of this state.

(b)AAThis section does not apply to the security fund

established under Section 2204.053(b)(4). (V.T.I.C. Art.A1.14-3,

Sec. 12.)

CHAPTER 2205. TEXAS CHILD-CARE FACILITY LIABILITY POOL

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2205.001.AADEFINITIONS

Sec.A2205.002.AAPOOL NOT ENGAGED IN BUSINESS OF

AAAAAAAAAAAAAAAAAAINSURANCE

Sec.A2205.003.AADEPARTMENT AND COMMISSIONER SUPERVISION

[Sections 2205.004-2205.050 reserved for expansion]
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SUBCHAPTER B. CREATION OF POOL
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[Sections 2205.104-2205.150 reserved for expansion]
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Sec.A2205.206.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS

AAAAAAAAAAAAAAAAAAFROM CERTAIN LIABILITIES

Sec.A2205.207.AAOFFICE; RECORDS

Sec.A2205.208.AAANNUAL AUDIT

[Sections 2205.209-2205.250 reserved for expansion]

SUBCHAPTER F. TEXAS CHILD-CARE FACILITY LIABILITY FUND

Sec.A2205.251.AAFUND CREATION; MANAGEMENT

Sec.A2205.252.AACONTRIBUTIONS

Sec.A2205.253.AAUSES OF FUND

Sec.A2205.254.AADEPOSITORY BANK

[Sections 2205.255-2205.300 reserved for expansion]

SUBCHAPTER G. POOL COVERAGE

Sec.A2205.301.AASCOPE OF COVERAGE

Sec.A2205.302.AABASIS OF COVERAGE

Sec.A2205.303.AARATES AND LIMITS OF COVERAGE

Sec.A2205.304.AACOVERAGE PERIOD

Sec.A2205.305.AANONRENEWAL OF COVERAGE

Sec.A2205.306.AASUBSEQUENT COVERAGE

Sec.A2205.307.AAPAYMENT OF CLAIMS AND JUDGMENTS

CHAPTER 2205. TEXAS CHILD-CARE FACILITY LIABILITY POOL

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2205.001.AADEFINITIONS. In this chapter:

(1)AA"Board" means the board of trustees of the pool.

(2)AA"Child-care facility" has the meaning assigned by

Section 42.002, Human Resources Code.

(3)AA"Fund" means the Texas child-care facility

liability fund.
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(4)AA"Pool" means the Texas Child-Care Facility

Liability Pool. (V.T.I.C. Art. 21.49-18, Sec. 1.)

Sec.A2205.002.AAPOOL NOT ENGAGED IN BUSINESS OF

INSURANCE.AA(a)AAExcept as provided by this section and Section

2205.003(b), the pool is not engaged in the business of insurance

under this code or other state law, and this code and other state

insurance laws do not apply to the pool.

(b)AAThe pool is subject to:

(1)AAthis chapter;

(2)AAthe requirements of this code or commissioner

rules relating to reporting liability claims information; and

(3)AAthe requirements of Chapter 2251 and Article

5.13-2 relating to making, filing, and approving rates. (V.T.I.C.

Art. 21.49-18, Secs. 20(a), (b) (part).)

Sec.A2205.003.AADEPARTMENT AND COMMISSIONER SUPERVISION.

(a) The pool is subject to the department ’s continuing supervision

relating to the pool ’s solvency.

(b)AAThe commissioner may set minimum requirements to ensure

the capability of the pool to satisfy the pool ’s obligations.

(V.T.I.C. Art. 21.49-18, Secs. 20(b) (part), (c).)

[Sections 2205.004-2205.050 reserved for expansion]

SUBCHAPTER B. CREATION OF POOL

Sec.A2205.051.AACREATION OF POOL. (a) The Texas Child-Care

Facility Liability Pool is created when the governing bodies of 10

or more child-care facilities agree in writing to participate in

the pool.

(b)AAThe pool provides liability insurance coverage for
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child-care facilities as provided by this chapter. (V.T.I.C. Art.

21.49-18, Secs. 2, 3(a) (part).)

Sec.A2205.052.AAPARTICIPATION IN POOL. A child-care

facility is entitled to coverage from the pool if the facility:

(1)AAsubmits a complete application;

(2)AAprovides other information required by the pool;

(3)AAmeets the underwriting standards established by

the pool; and

(4)AApays the premiums required for the coverage.

(V.T.I.C. Art. 21.49-18, Sec. 4.)

Sec.A2205.053.AASELECTION OF TEMPORARY BOARD.AAAt the time

the governing bodies of the child-care facilities enter into the

written agreement under Section 2205.051, the governing bodies

shall select nine individuals to:

(1)AAserve as the temporary board; and

(2)AAdraft the plan of operation for the pool.

(V.T.I.C. Art. 21.49-18, Sec. 5(a).)

[Sections 2205.054-2205.100 reserved for expansion]

SUBCHAPTER C. PLAN OF OPERATION

Sec.A2205.101.AATIME FOR CREATION OF PLAN OF OPERATION. (a)

Not later than the 30th day after the date the last member of the

temporary board is selected, the temporary board shall meet to

prepare a plan of operation for the pool.

(b)AAThe temporary board shall complete and adopt the plan of

operation not later than the 90th day after the date the last member

of the temporary board is selected. (V.T.I.C. Art. 21.49-18, Secs.

5(b), (d).)
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Sec.A2205.102.AACONTENTS OF PLAN OF OPERATION. (a) Subject

to the requirements of this chapter, the plan of operation must

include:

(1)AAthe organizational structure of the pool,

including:

(A)AAthe method of selecting the board;

(B)AAthe board’s methods of procedure and

operation; and

(C)AAa summary of the methods for managing and

operating the pool;

(2)AAa description of the contributions and other

financial arrangements necessary to cover the initial expenses of

the pool and estimates, supported by statistical information, of

the amounts of those contributions or other financial arrangements;

(3)AAunderwriting standards and procedures for

evaluating risks;

(4)AAa requirement that each participant in the pool

receive continuing training in the methods of controlling liability

losses;

(5)AAprocedures for purchasing reinsurance;

(6)AAprocedures and guidelines for:

(A)AAestablishing premium rates for and maximum

limits of excess liability coverage available from the pool;

(B)AAnegotiating and paying settlements,

defending claims, and paying judgments; and

(C)AAmanaging and investing the fund;

(7)AAprocedures for:
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(A)AAprocessing and paying claims; and

(B)AAdefraying losses or expenses of the pool;

(8)AAguidelines for nonrenewal of coverage;

(9)AAthe minimum capital and surplus to be maintained

by the pool; and

(10)AAthe minimum standards for reserve requirements

for the pool.

(b)AAThe plan of operation may include any matter relating to

the organization and operation of the pool or to the pool’s

finances. (V.T.I.C. Art. 21.49-18, Sec. 5(c).)

Sec.A2205.103.AAAPPROVAL OF PLAN OF OPERATION.AA(a) On

completion of the plan of operation, the temporary board shall

submit the plan to the department for examination, suggested

changes, and final approval.

(b)AAThe department shall approve the plan of operation on

the determination that the pool is able and will continue to be able

to pay valid claims made against the pool. (V.T.I.C. Art. 21.49-18,

Sec. 5(e).)

[Sections 2205.104-2205.150 reserved for expansion]

SUBCHAPTER D. BOARD OF TRUSTEES

Sec.A2205.151.AAGOVERNANCE OF POOL. (a) The pool is

governed by a board of trustees composed of nine members selected as

provided by the plan of operation.

(b)AANot later than the 15th day after the date the

department approves the plan of operation, the initial regular

board must be selected as provided by the plan of operation. The

members of the initial regular board shall take office not later
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than the 30th day after the date the plan of operation is adopted.

(V.T.I.C. Art. 21.49-18, Secs. 5(g), 6(a).)

Sec.A2205.152.AATERMS; VACANCY. (a) Board members serve

two-year terms. The terms expire as provided by the plan of

operation.

(b)AAA vacancy on the board shall be filled as provided by the

plan of operation. (V.T.I.C. Art. 21.49-18, Secs. 6(b), (c).)

Sec.A2205.153.AAPERFORMANCE BOND REQUIRED. (a) Each board

member shall execute a bond in the amount required by the plan of

operation. The bond must be payable to the pool and conditioned on

the faithful performance of the member’s duties.

(b)AAThe pool shall pay the cost of the bond executed under

this section. (V.T.I.C. Art. 21.49-18, Sec. 6(d).)

Sec.A2205.154.AACOMPENSATION. A board member is not

entitled to compensation for the member’s service on the board.

(V.T.I.C. Art. 21.49-18, Sec. 6(e).)

Sec.A2205.155.AAOFFICERS; MEETINGS. (a) The board shall

elect from the board’s membership a presiding officer and other

officers as provided by the plan of operation.

(b)AAEach officer serves a one-year term that expires as

provided by the plan of operation.

(c)AAThe board shall meet at the call of the presiding

officer and at times established by the board ’s rules. (V.T.I.C.

Art. 21.49-18, Secs. 6(f), (g).)

Sec.A2205.156.AAGENERAL POWERS AND DUTIES OF BOARD. (a) The

board shall:

(1)AAapprove contracts, other than liability insurance
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contracts issued by the pool to child-care facilities; and

(2)AAadopt premium rate schedules and policy forms for

the pool.

(b)AAThe board may:

(1)AAadopt rules as necessary for the operation of the

pool;

(2)AAdelegate specific responsibilities to the pool

manager; and

(3)AAwith the department ’s approval, amend the plan of

operation as necessary to ensure the orderly management and

operation of the pool. (V.T.I.C. Art. 21.49-18, Secs. 5(f) (part);

7(a) (part), (b).)

Sec.A2205.157.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

LIABILITIES. A board member is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or

(2)AAfor a claim or judgment against a child-care

facility covered by the pool. (V.T.I.C. Art. 21.49-18, Sec. 6(h).)

[Sections 2205.158-2205.200 reserved for expansion]

SUBCHAPTER E. OPERATION OF POOL

Sec.A2205.201.AAGENERAL POWERS AND DUTIES OF POOL. (a) The

pool shall:

(1)AAissue primary and excess liability coverage to

each child-care facility entitled to coverage under this chapter;

(2)AAcollect premiums for coverage issued or renewed by

the pool;

(3)AAprocess and pay valid claims;
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(4)AAmaintain detailed information regarding the pool;

and

(5)AAestablish a plan to conduct loss control training

or contract with an outside entity to establish continuing training

and inspections programs designed to reduce the potential liability

losses of pool participants.

(b)AAThe pool may:

(1)AAenter into contracts;

(2)AApurchase reinsurance;

(3)AAcancel or refuse to renew coverage; and

(4)AAperform any other act necessary to implement this

chapter, the plan of operation, or a rule adopted by the board.

(V.T.I.C. Art. 21.49-18, Sec. 11.)

Sec.A2205.202.AAPOOL MANAGER; PERFORMANCE BOND

REQUIRED.AA(a) The board shall appoint a pool manager who serves at

the pleasure of the board, and the board shall supervise the pool

manager’s activities.

(b)AAThe pool manager shall execute a bond in the amount

determined by the board. The bond must be payable to the pool and

conditioned on the faithful performance of the pool manager ’s

duties. (V.T.I.C. Art. 21.49-18, Secs. 7(a) (part); 8(a) (part),

(b).)

Sec.A2205.203.AAGENERAL POWERS AND DUTIES OF POOL MANAGER.

(a) The pool manager shall direct the general operation of the pool

and perform other duties as directed by the board.

(b)AAThe pool manager shall:

(1)AAreceive and approve applications for liability
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coverage from the pool;

(2)AAnegotiate contracts for the pool; and

(3)AAprepare proposed policy forms for board approval.

(c)AAThe pool manager may refuse to renew the coverage of a

child-care facility insured by the pool that fails to meet the

guidelines included in the plan of operation. (V.T.I.C. Art.

21.49-18, Secs. 8(a) (part), (c) (part), (d).)

Sec.A2205.204.AAPERSONNEL.AA(a)AAThe pool manager may

employ or contract with persons as necessary to assist the board and

the pool manager in implementing the powers and duties of the pool.

(b)AAThe board must approve:

(1)AAthe compensation paid to a pool employee; and

(2)AAa contract made with a person under this section.

(V.T.I.C. Art. 21.49-18, Secs. 9(a), (b).)

Sec.A2205.205.AAPERFORMANCE BOND AUTHORIZED. The board may

require an employee or a person with whom the pool manager contracts

under Section 2205.204 to execute a bond in an amount determined by

the board. The bond must be payable to the board and conditioned on

the faithful performance of the employee’s or other person’s duties

to the pool. (V.T.I.C. Art. 21.49-18, Sec. 9(c).)

Sec.A2205.206.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS FROM

CERTAIN LIABILITIES. An employee or a person with whom the pool

manager contracts under Section 2205.204 is not liable with respect

to a claim or judgment against a child-care facility covered by the

pool. (V.T.I.C. Art. 21.49-18, Sec. 9(d).)

Sec.A2205.207.AAOFFICE; RECORDS.AA(a)AAThe pool shall

maintain the pool ’s principal office in Austin, Texas.
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(b)AARecords and other information relating to the operation

of the pool must be maintained in the pool’s principal office.

(V.T.I.C. Art. 21.49-18, Sec. 10.)

Sec.A2205.208.AAANNUAL AUDIT.AAThe board shall require an

annual audit of the pool’s capital, surplus, and reserves. The

audit must be conducted by an actuary who is a member of the

American Academy of Actuaries or a similar national organization of

actuaries recognized by the board. (V.T.I.C. Art. 21.49-18, Sec.

12(h).)

[Sections 2205.209-2205.250 reserved for expansion]

SUBCHAPTER F. TEXAS CHILD-CARE FACILITY LIABILITY FUND

Sec.A2205.251.AAFUND CREATION; MANAGEMENT.AA(a)AAThe Texas

child-care facility liability fund is established on the creation

of the pool.

(b)AAThe fund is composed of:

(1)AApremiums paid by child-care facilities for

coverage provided by the pool;

(2)AAcontributions and other money received by the pool

to cover the initial expenses of the fund;

(3)AAinvestments of the fund and money earned from

those investments; and

(4)AAany other money received by the pool.

(c)AAThe pool manager, under the general supervision of the

board, shall manage and invest the money in the fund in the manner

provided by the plan of operation.

(d)AAMoney earned by the investment of money in the fund must

be deposited in the fund or reinvested for the fund. (V.T.I.C. Art.
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21.49-18, Secs. 12(a), (b), (c); 13.)

Sec.A2205.252.AACONTRIBUTIONS.AAThe board shall determine

the amount of contributions necessary to meet the initial expenses

of the pool. The board shall make this determination based on the

information provided by the plan of operation. (V.T.I.C. Art.

21.49-18, Sec. 14.)

Sec.A2205.253.AAUSES OF FUND. (a) Administrative expenses

of the pool may be paid from the fund. Payments for administrative

expenses during a fiscal year may not exceed 10 percent of the total

amount of the money in the fund during that fiscal year.

(b)AAMoney in the fund may not be used to pay:

(1)AApunitive damages; or

(2)AAa fine or penalty imposed for a violation of:

(A)AAa statute;

(B)AAa rule of a state agency; or

(C)AAan ordinance or order of a local government.

(c)AAA claim or judgment may be paid from the fund under

excess liability insurance coverage only if all benefits payable

under any other underlying liability insurance policy covering that

claim or judgment are exhausted. (V.T.I.C. Art. 21.49-18, Secs.

12(d), (e), (f).)

Sec.A2205.254.AADEPOSITORY BANK.AA(a)AAThe board may select

one or more banks to serve as a depository for the fund.

(b)AAA depository bank must provide security before money in

the fund may be deposited in the bank in an amount that exceeds the

maximum amount secured by the Federal Deposit Insurance

Corporation. The security must be in an amount sufficient to secure
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the excess amount of the deposit. (V.T.I.C. Art. 21.49-18, Sec.

12(g).)

[Sections 2205.255-2205.300 reserved for expansion]

SUBCHAPTER G. POOL COVERAGE

Sec.A2205.301.AASCOPE OF COVERAGE.AA(a)AAThe pool shall

insure a child-care facility and the facility’s officers and

employees against liability for acts and omissions under the laws

of this state by the officers and employees in their official or

employment capacities.

(b)AAThe pool shall provide to a child-care facility that

qualifies under this chapter and the plan of operation:

(1)AAprimary liability insurance coverage in an amount

not to exceed $300,000; and

(2)AAexcess liability insurance coverage in an amount

that the board determines is actuarially sound.

(c)AAThe pool may participate in evaluating, settling, and

defending a claim against a child-care facility insured by the

pool.

(d)AAThe pool is liable in an amount not to exceed the limit

of coverage provided to a child-care facility on a claim made

against the facility. (V.T.I.C. Art. 21.49-18, Sec. 3.)

Sec.A2205.302.AABASIS OF COVERAGE.AAThe pool may provide

liability insurance coverage on a claims-made basis or an

occurrence basis. (V.T.I.C. Art. 21.49-18, Sec. 17.)

Sec.A2205.303.AARATES AND LIMITS OF COVERAGE.AA(a)AATo

ensure that the pool is actuarially sound, the board shall:

(1)AAset the premium rates charged; and
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(2)AAdetermine the maximum limits of coverage provided.

(b)AAThe pool manager, for the board ’s consideration, shall:

(1)AAcollect and compile statistical information

relating to the liability coverage provided by the pool, including

relevant loss, expense, and premium information, and other

necessary information;

(2)AAprepare the proposed premium rate schedules for

the approval of the board; and

(3)AAprepare the maximum limits of coverage.

(c)AAThe board shall periodically reexamine the rate

schedules and the maximum limits of coverage.

(d)AAThe pool manager shall make available to the public the

information described by Subsection (b)(1). (V.T.I.C. Art.

21.49-18, Secs. 8(c) (part), 15.)

Sec.A2205.304.AACOVERAGE PERIOD.AAA child-care facility

that accepts coverage provided by the pool shall maintain that

coverage for at least 24 consecutive months following the date the

pool issued the coverage. (V.T.I.C. Art.A21.49-18, Sec. 16(a).)

Sec.A2205.305.AANONRENEWAL OF COVERAGE.AA(a)AAExcept as

provided by Subsection (b), the pool may refuse to renew the

coverage of a child-care facility that fails to comply with the

pool’s underwriting standards.

(b)AAThe pool may not refuse to renew the coverage of a

child-care facility during the first 24 months following the date

the facility is first provided coverage by the pool if the facility

maintains the underwriting standards established by the plan of

operation. (V.T.I.C. Art. 21.49-18, Sec. 18.)
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Sec.A2205.306.AASUBSEQUENT COVERAGE. A child-care facility

that voluntarily discontinues coverage provided by the pool is not

eligible to subsequently obtain coverage from the pool for at least

12 months following the date the coverage is discontinued.

(V.T.I.C. Art. 21.49-18, Sec. 16(b).)

Sec.A2205.307.AAPAYMENT OF CLAIMS AND JUDGMENTS.AA(a)AAIf

money in the fund would be exhausted by the payment of all final and

settled claims and final judgments during a fiscal year, the pool

shall prorate the amount paid to each person having the claim or

judgment.

(b)AAIf the amount paid by the pool is prorated under this

section, each person described by Subsection (a) shall receive an

amount equal to the percentage that the amount owed to that person

by the pool bears to the total amount owed, outstanding, and payable

by the pool.

(c)AAThe pool shall pay in the next fiscal year the remaining

amount that is due and unpaid to a person who receives a prorated

payment under this section. (V.T.I.C. Art. 21.49-18, Sec. 19.)

CHAPTER 2206. RISK MANAGEMENT POOLS FOR CERTAIN EDUCATIONAL

ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2206.001.AADEFINITIONS

Sec.A2206.002.AAAPPLICABILITY OF OTHER LAWS

[Sections 2206.003-2206.050 reserved for expansion]

SUBCHAPTER B. SCHOOL DISTRICT RISK MANAGEMENT POOL

Sec.A2206.051.AACREATION OF SCHOOL DISTRICT RISK

AAAAAAAAAAAAAAAAAAMANAGEMENT POOL
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Sec.A2206.052.AAPARTICIPATION IN POOL

Sec.A2206.053.AAORGANIZATIONAL MEETING; SELECTION OF

AAAAAAAAAAAAAAAAAATEMPORARY BOARD

[Sections 2206.054-2206.100 reserved for expansion]

SUBCHAPTER C. JUNIOR COLLEGE DISTRICT RISK MANAGEMENT POOL

Sec.A2206.101.AACREATION OF JUNIOR COLLEGE DISTRICT

AAAAAAAAAAAAAAAAAARISK MANAGEMENT POOL

Sec.A2206.102.AAPARTICIPATION IN POOL

Sec.A2206.103.AAORGANIZATIONAL MEETING; SELECTION OF

AAAAAAAAAAAAAAAAAATEMPORARY BOARD

[Sections 2206.104-2206.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2206.151.AATIME FOR CREATION OF PLAN OF OPERATION

Sec.A2206.152.AACONTENTS OF PLAN OF OPERATION

[Sections 2206.153-2206.200 reserved for expansion]

SUBCHAPTER E. BOARD OF TRUSTEES

Sec.A2206.201.AABOARD OF TRUSTEES

Sec.A2206.202.AAGENERAL AUTHORITY OF BOARD; RULES

Sec.A2206.203.AAPERSONNEL; CONTRACTS FOR SERVICES

Sec.A2206.204.AAPERFORMANCE BOND REQUIRED

Sec.A2206.205.AAIMMUNITY FROM CERTAIN LIABILITIES

[Sections 2206.206-2206.250 reserved for expansion]

SUBCHAPTER F. RISK MANAGEMENT FUND

Sec.A2206.251.AAFUND CREATION; MANAGEMENT

Sec.A2206.252.AAUSES OF FUND

[Sections 2206.253-2206.300 reserved for expansion]
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SUBCHAPTER G. PREMIUM RATES AND COVERAGE; REINSURANCE

Sec.A2206.301.AAPREMIUM RATES AND COVERAGE LIMITS

Sec.A2206.302.AAGUARANTEED ISSUANCE OF INITIAL

AAAAAAAAAAAAAAAAAACOVERAGE; RISK MANAGEMENT

Sec.A2206.303.AAREINSURANCE

CHAPTER 2206. RISK MANAGEMENT POOLS FOR CERTAIN EDUCATIONAL

ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2206.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Board" means the board of trustees of a pool.

(2)AA"Fund" means a risk management fund.

(3)AA"Junior college district" means a junior college

district created under the laws of this state.

(4)AA"Pool" means a risk management pool created under

this chapter.

(5)AA"School district" means a public school district

created under the laws of this state. (V.T.I.C. Art. 21.49-17,

Secs. 1(1), (2), (4), (5), (6).)

Sec.A2206.002.AAAPPLICABILITY OF OTHER LAWS.AA(a)AAExcept

as provided by Subsection (b), a pool is not considered insurance

under this code or other laws of this state, and the department does

not have jurisdiction over the pool.

(b)AAThe pool:

(1)AAshall collect the necessary information and file

with the department the reports required by Subchapter D, Chapter

38; and

(2)AAis subject to Chapter 541 and Section 543.001.
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(V.T.I.C. Art.A21.49-17, Sec. 15.)

[Sections 2206.003-2206.050 reserved for expansion]

SUBCHAPTER B. SCHOOL DISTRICT RISK MANAGEMENT POOL

Sec.A2206.051.AACREATION OF SCHOOL DISTRICT RISK MANAGEMENT

POOL.AA(a)AAThe boards of trustees of five or more school districts

may create the school district risk management pool by adopting a

resolution to create the pool.

(b)AAThe school district risk management pool insures each

school district that purchases coverage in the pool against

liability under law for the district’s acts and omissions.

(c)AANot more than one school district risk management pool

may be created under this subchapter. (V.T.I.C. Art. 21.49-17,

Secs. 2(b) (part), (c) (part), (e) (part).)

Sec.A2206.052.AAPARTICIPATION IN POOL.AA(a)AAA school

district that meets the criteria established by the school district

risk management pool in the pool ’s plan of operation may:

(1)AApurchase coverage from the pool; and

(2)AAuse district money to pay the fees, contributions,

or premiums required to participate in the pool and obtain the

coverage.

(b)AAA junior college district may not participate in the

school district risk management pool. (V.T.I.C. Art. 21.49-17,

Secs. 2(d) (part), 3 (part).)

Sec.A2206.053.AAORGANIZATIONAL MEETING; SELECTION OF

TEMPORARY BOARD.AA(a)AAOn authorization to create the school

district risk management pool as provided by Section 2206.051, the

board of trustees of each school district adopting a resolution to
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create the pool shall select one representative to meet with

representatives of the other school districts adopting the

resolution.

(b)AAAt the meeting, the representatives shall:

(1)AAadopt guidelines for developing an organizational

plan for the pool; and

(2)AAselect nine individuals to serve as a temporary

board for the pool. (V.T.I.C. Art. 21.49-17, Secs. 4(a) (part),

(b).)

[Sections 2206.054-2206.100 reserved for expansion]

SUBCHAPTER C. JUNIOR COLLEGE DISTRICT RISK MANAGEMENT POOL

Sec.A2206.101.AACREATION OF JUNIOR COLLEGE DISTRICT RISK

MANAGEMENT POOL.AA(a)AAThe board of trustees of five or more junior

college districts may create the junior college district risk

management pool by adopting a resolution to create the pool.

(b)AAThe junior college district risk management pool

insures each junior college district that purchases coverage in the

pool against liability under law for the district’s acts and

omissions.

(c)AANot more than one junior college district risk

management pool may be created under this subchapter. (V.T.I.C.

Art. 21.49-17, Secs. 2(b) (part), (c) (part), (e) (part).)

Sec.A2206.102.AAPARTICIPATION IN POOL.AA(a)AAA junior

college district that meets the criteria established by the junior

college district risk management pool in the pool’s plan of

operation may:

(1)AApurchase coverage from the pool; and
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(2)AAuse district money to pay the fees, contributions,

or premiums required to participate in the pool and obtain the

coverage.

(b)AAA school district may not participate in the junior

college district risk management pool. (V.T.I.C. Art. 21.49-17,

Secs. 2(d) (part), 3 (part).)

Sec.A2206.103.AAORGANIZATIONAL MEETING; SELECTION OF

TEMPORARY BOARD.AA(a)AAOn authorization to create the junior

college district risk management pool as provided by Section

2206.101, the board of trustees of each junior college district

adopting a resolution to create the pool shall select one

representative to meet with representatives of the other junior

college districts adopting the resolution.

(b)AAAt the meeting, the representatives shall:

(1)AAadopt guidelines for developing an organizational

plan for the pool; and

(2)AAselect nine individuals to serve as a temporary

board for the pool. (V.T.I.C. Art. 21.49-17, Secs. 4(a) (part),

(b).)

[Sections 2206.104-2206.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2206.151.AATIME FOR CREATION OF PLAN OF

OPERATION.AA(a)AANot later than the 30th day after the date the

temporary board of a pool is selected, the temporary board shall

meet and begin preparing a detailed plan of operation for the pool.

(b)AAThe temporary board shall complete the plan of operation

not later than the 90th day after the date the temporary board is
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selected. (V.T.I.C. Art. 21.49-17, Secs. 5(a), (c).)

Sec.A2206.152.AACONTENTS OF PLAN OF OPERATION. (a) Subject

to the requirements of this chapter, a pool ’s plan of operation must

include:

(1)AAthe organizational structure of the pool,

including:

(A)AAthe number of regular board members;

(B)AAthe method of selecting the board members;

(C)AAthe board’s method of procedure and

operation; and

(D)AAa summary of the method for managing and

operating the pool;

(2)AAa description of the fees, contributions, or

financial arrangements necessary to cover the initial expenses of

the pool and estimates, supported by statistical data, of the

amounts of those fees, contributions, or other financial

arrangements;

(3)AAunderwriting guidelines and procedures for

evaluating risks;

(4)AAprocedures for purchasing reinsurance;

(5)AAmethods, procedures, and guidelines for

establishing:

(A)AApremium rates for pool coverage; and

(B)AApool coverage limits;

(6)AAprocedures for processing and paying claims;

(7)AAmethods and procedures for defraying losses and

expenses of the pool;
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(8)AAmethods, procedures, and guidelines for managing

and investing the money in the fund created for the pool;

(9)AAminimum capital and surplus to be maintained by

the pool; and

(10)AAminimum standards for reserve requirements for

the pool.

(b)AAThe plan of operation may include any matter relating to

the organization and operation of the pool and the pool ’s finances.

(V.T.I.C. Art. 21.49-17, Sec. 5(b).)

[Sections 2206.153-2206.200 reserved for expansion]

SUBCHAPTER E. BOARD OF TRUSTEES

Sec.A2206.201.AABOARD OF TRUSTEES.AA(a)AAA pool is governed

by a board of trustees as provided by the plan of operation.

(b)AANot later than the 15th day after the date the temporary

board of a pool completes the plan of operation, the initial regular

board must be selected and take office as provided by the plan.

(c)AAAn individual serving on the board who is an officer or

employee of a school district or junior college district covered by

the pool performs duties on the board as additional duties required

of the individual ’s original office or employment. (V.T.I.C. Art.

21.49-17, Secs. 6(a), (b), (c).)

Sec.A2206.202.AAGENERAL AUTHORITY OF BOARD; RULES.AA(a)AAA

board is responsible for the general administration and operation

of the pool and the pool ’s fund.

(b)AAThe board may:

(1)AAexercise powers and enter into contracts necessary

to implement this chapter and the plan of operation; and
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(2)AAadopt rules to implement this chapter and the plan

of operation. (V.T.I.C. Art. 21.49-17, Secs. 6(d), 10, 14.)

Sec.A2206.203.AAPERSONNEL; CONTRACTS FOR SERVICES.AA(a)AAA

board may employ a fund manager and other persons necessary to

implement this chapter and the plan of operation.

(b)AAThe board may employ or contract with a person or

insurer for underwriting, accounting, claims, and other services.

(V.T.I.C. Art. 21.49-17, Sec. 11.)

Sec.A2206.204.AAPERFORMANCE BOND REQUIRED.AA(a)AAEach board

member and each board employee who has authority over money in the

fund or money collected or invested by the pool shall execute a bond

in an amount determined by the board. The bond must be payable to

the pool and conditioned on the faithful performance of the

person’s duties.

(b)AAThe pool shall pay the cost of a bond executed under

Subsection (a). (V.T.I.C. Art. 21.49-17, Sec. 6(f).)

Sec.A2206.205.AAIMMUNITY FROM CERTAIN LIABILITIES.AAA board

member or board employee is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or

(2)AAfor a claim or judgment made against a school

district or junior college district covered by the pool. (V.T.I.C.

Art. 21.49-17, Sec. 6(e).)

[Sections 2206.206-2206.250 reserved for expansion]

SUBCHAPTER F. RISK MANAGEMENT FUND

Sec.A2206.251.AAFUND CREATION; MANAGEMENT. (a) Immediately

after taking office, an initial regular board shall create a risk
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management fund. The fund must include:

(1)AAfees, contributions, and premiums collected by the

pool;

(2)AAinvestments of money in the fund;

(3)AAinterest earned on investments made by the pool;

and

(4)AAall other income received by the pool.

(b)AAThe board shall manage and invest the money in the fund

in the manner provided by the plan of operation. (V.T.I.C. Art.

21.49-17, Secs. 7(a), (b).)

Sec.A2206.252.AAUSES OF FUND.AA(a)AAThe money in a pool ’s

fund:

(1)AAshall be used to pay liability claims and

judgments against school districts or junior college districts that

participate in the pool, not to exceed the limits of the coverage

provided by the pool; and

(2)AAmay be used to pay the administrative and

management costs of the pool and the fund, not to exceed the limits

provided in the plan of operation.

(b)AAOn the board’s approval, a pool may pay commissions from

the fund. (V.T.I.C. Art. 21.49-17, Secs. 7(c), 13.)

[Sections 2206.253-2206.300 reserved for expansion]

SUBCHAPTER G. PREMIUM RATES AND COVERAGE; REINSURANCE

Sec.A2206.301.AAPREMIUM RATES AND COVERAGE LIMITS.AAA pool’s

board shall determine the premium rates charged by the pool and pool

coverage limits to ensure that the pool and the fund are actuarially

sound. (V.T.I.C. Art. 21.49-17, Sec. 8.)
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Sec.A2206.302.AAGUARANTEED ISSUANCE OF INITIAL COVERAGE;

RISK MANAGEMENT.AA(a)AASubject to Subsection (b), a school

district or junior college district that applies for initial

coverage through a pool is entitled to that coverage for a period of

not less than one year, regardless of loss history. The board may

approve a longer period for the initial coverage.

(b)AAFor a school district or junior college district to

obtain initial coverage, the board may require that the district

participate in a risk management appraisal and comply with the

recommendations resulting from the appraisal.

(c)AAIf complying with the recommended risk management

techniques resulting from the appraisal does not reduce the school

district’s or junior college district ’s losses during the initial

coverage period sufficiently to meet the pool ’s underwriting

standards, the board may deny the district subsequent coverage

through the pool.

(d)AAThe pool may assess a surcharge to a school district or

junior college district covered during the initial coverage period

if the district does not meet the basic underwriting guidelines for

the pool. (V.T.I.C. Art. 21.49-17, Sec. 12.)

Sec.A2206.303.AAREINSURANCE.AAA board may purchase

reinsurance for a risk covered through the pool. (V.T.I.C. Art.

21.49-17, Sec. 9.)

CHAPTER 2207. EXCESS LIABILITY POOLS FOR COUNTIES AND CERTAIN

EDUCATIONAL ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2207.001.AADEFINITIONS
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Sec.A2207.002.AAPOOL NOT ENGAGED IN BUSINESS OF

AAAAAAAAAAAAAAAAAAINSURANCE

[Sections 2207.003-2207.050 reserved for expansion]

SUBCHAPTER B. COUNTY EXCESS LIABILITY POOL

Sec.A2207.051.AACREATION OF COUNTY EXCESS LIABILITY

AAAAAAAAAAAAAAAAAAPOOL

Sec.A2207.052.AAPARTICIPATION IN OTHER POOLS NOT

AAAAAAAAAAAAAAAAAAPERMITTED

Sec.A2207.053.AASELECTION OF TEMPORARY BOARD

[Sections 2207.054-2207.100 reserved for expansion]

SUBCHAPTER C. SCHOOL DISTRICT EXCESS LIABILITY POOL

Sec.A2207.101.AACREATION OF SCHOOL DISTRICT EXCESS

AAAAAAAAAAAAAAAAAALIABILITY POOL

Sec.A2207.102.AAPARTICIPATION IN OTHER POOLS NOT

AAAAAAAAAAAAAAAAAAPERMITTED

Sec.A2207.103.AASELECTION OF TEMPORARY BOARD

[Sections 2207.104-2207.150 reserved for expansion]

SUBCHAPTER D. JUNIOR COLLEGE DISTRICT EXCESS LIABILITY POOL

Sec.A2207.151.AACREATION OF JUNIOR COLLEGE DISTRICT

AAAAAAAAAAAAAAAAAAEXCESS LIABILITY POOL

Sec.A2207.152.AAPARTICIPATION IN OTHER POOLS NOT

AAAAAAAAAAAAAAAAAAPERMITTED

Sec.A2207.153.AASELECTION OF TEMPORARY BOARD

[Sections 2207.154-2207.200 reserved for expansion]

SUBCHAPTER E. PLAN OF OPERATION

Sec.A2207.201.AATIME FOR CREATION OF PLAN OF OPERATION

Sec.A2207.202.AACONTENTS OF PLAN OF OPERATION
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[Sections 2207.203-2207.250 reserved for expansion]

SUBCHAPTER F. BOARD OF TRUSTEES

Sec.A2207.251.AABOARD OF TRUSTEES

Sec.A2207.252.AATERMS; VACANCY

Sec.A2207.253.AAPERFORMANCE BOND REQUIRED

Sec.A2207.254.AACOMPENSATION

Sec.A2207.255.AAOFFICERS; MEETINGS

Sec.A2207.256.AAGENERAL POWERS AND DUTIES OF BOARD

Sec.A2207.257.AAANNUAL AUDIT; REPORT

Sec.A2207.258.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

AAAAAAAAAAAAAAAAAALIABILITIES

[Sections 2207.259-2207.300 reserved for expansion]

SUBCHAPTER G. OPERATION OF POOL

Sec.A2207.301.AAGENERAL POWERS AND DUTIES OF POOL

Sec.A2207.302.AAPOOL MANAGER; PERFORMANCE BOND REQUIRED

Sec.A2207.303.AAGENERAL POWERS AND DUTIES OF POOL

AAAAAAAAAAAAAAAAAAMANAGER

Sec.A2207.304.AAPERSONNEL

Sec.A2207.305.AAPERFORMANCE BOND AUTHORIZED

Sec.A2207.306.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS

AAAAAAAAAAAAAAAAAAFROM CERTAIN LIABILITIES

Sec.A2207.307.AAOFFICE; RECORDS

[Sections 2207.308-2207.350 reserved for expansion]

SUBCHAPTER H. EXCESS LIABILITY FUND

Sec.A2207.351.AAFUND CREATION; MANAGEMENT

Sec.A2207.352.AACONTRIBUTIONS

Sec.A2207.353.AAUSES OF FUND
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Sec.A2207.354.AADEPOSITORY BANK

[Sections 2207.355-2207.400 reserved for expansion]

SUBCHAPTER I. POOL COVERAGE

Sec.A2207.401.AAENTITLEMENT TO COVERAGE

Sec.A2207.402.AASCOPE OF COVERAGE

Sec.A2207.403.AABASIS OF COVERAGE

Sec.A2207.404.AARATES AND LIMITS OF COVERAGE

Sec.A2207.405.AAUSE OF ENTITY MONEY FOR POOL COVERAGE

AAAAAAAAAAAAAAAAAAAUTHORIZED

Sec.A2207.406.AACOVERAGE PERIOD

Sec.A2207.407.AANONRENEWAL OF COVERAGE

Sec.A2207.408.AASUBSEQUENT COVERAGE

Sec.A2207.409.AAPAYMENT OF CLAIMS AND JUDGMENTS

CHAPTER 2207. EXCESS LIABILITY POOLS FOR COUNTIES AND CERTAIN

EDUCATIONAL ENTITIES

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2207.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Board" means the board of trustees of a pool.

(2)AA"County" means a county in this state.

(3)AA"Fund" means an excess liability fund.

(4)AA"Junior college district" means a junior college

district created under the laws of this state.

(5)AA"Pool" means an excess liability pool created

under this chapter.

(6)AA"School district" means a public school district

created under the laws of this state. (V.T.I.C. Art.A21.49-13,

Secs. 1(1), (2), (3), (4), (5), (6).)
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Sec.A2207.002.AAPOOL NOT ENGAGED IN BUSINESS OF

INSURANCE.AA(a) Except as provided by Subsection (b), a pool is not

engaged in the business of insurance under this code or other laws

of this state, and the department does not have jurisdiction over a

pool.

(b)AAA pool:

(1)AAshall collect the necessary information and file

with the department the reports required by Subchapter D, Chapter

38; and

(2)AAis subject to Chapter 541 and Section 543.001.

(V.T.I.C. Art.A21.49-13, Sec. 22.)

[Sections 2207.003-2207.050 reserved for expansion]

SUBCHAPTER B. COUNTY EXCESS LIABILITY POOL

Sec.A2207.051.AACREATION OF COUNTY EXCESS LIABILITY

POOL.AA(a) The county judges of five or more counties may, on

written agreement, create a county excess liability pool.

(b)AAThe county excess liability pool provides excess

liability insurance coverage as provided by this chapter and the

pool’s plan of operation.

(c)AANot more than one county excess liability pool may be

created under this subchapter. (V.T.I.C. Art.A21.49-13, Secs. 2(b)

(part), (c), (d) (part).)

Sec.A2207.052.AAPARTICIPATION IN OTHER POOLS NOT PERMITTED.

A county may participate only in a pool created for counties.

(V.T.I.C. Art. 21.49-13, Sec. 2(d) (part).)

Sec.A2207.053.AASELECTION OF TEMPORARY BOARD.AAAt the time a

written agreement is executed under Section 2207.051, the county
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judges of each county executing the agreement to create the pool

shall select nine individuals to:

(1)AAserve as a temporary board; and

(2)AAdraft the plan of operation for the pool.

(V.T.I.C. Art.A21.49-13, Sec. 6(a).)

[Sections 2207.054-2207.100 reserved for expansion]

SUBCHAPTER C. SCHOOL DISTRICT EXCESS LIABILITY POOL

Sec.A2207.101.AACREATION OF SCHOOL DISTRICT EXCESS LIABILITY

POOL. (a) Acting on behalf of their boards, the presidents of the

boards of trustees of five or more school districts may, on written

agreement, create a school district excess liability pool.

(b)AAThe school district excess liability pool provides

excess liability insurance coverage as provided by this chapter and

the pool’s plan of operation.

(c)AANot more than one school district excess liability pool

may be created under this subchapter. (V.T.I.C. Art.A21.49-13,

Secs. 2(b) (part), (c), (d) (part).)

Sec.A2207.102.AAPARTICIPATION IN OTHER POOLS NOT PERMITTED.

A school district may participate only in a pool created for school

districts. (V.T.I.C. Art. 21.49-13, Sec. 2(d) (part).)

Sec.A2207.103.AASELECTION OF TEMPORARY BOARD.AAAt the time a

written agreement is executed under Section 2207.101, the

presidents of the boards of trustees of each school district

executing the agreement to create the pool shall select nine

individuals to:

(1)AAserve as a temporary board; and

(2)AAdraft the plan of operation for the pool.
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(V.T.I.C. Art.A21.49-13, Sec. 6(a).)

[Sections 2207.104-2207.150 reserved for expansion]

SUBCHAPTER D. JUNIOR COLLEGE DISTRICT EXCESS LIABILITY POOL

Sec.A2207.151.AACREATION OF JUNIOR COLLEGE DISTRICT EXCESS

LIABILITY POOL.AA(a) Acting on behalf of their boards, the

presiding officers of the boards of trustees of five or more junior

college districts may, on written agreement, create a junior

college district excess liability pool.

(b)AAThe junior college district excess liability pool

provides excess liability insurance coverage as provided by this

chapter and the pool ’s plan of operation.

(c)AANot more than one junior college district excess

liability pool may be created under this subchapter. (V.T.I.C.

Art. 21.49-13, Secs. 2(b) (part), (c), (d) (part).)

Sec.A2207.152.AAPARTICIPATION IN OTHER POOLS NOT PERMITTED.

A junior college district may participate only in a pool created for

junior college districts. (V.T.I.C. Art. 21.49-13, Sec. 2(d)

(part).)

Sec.A2207.153.AASELECTION OF TEMPORARY BOARD.AAAt the time a

written agreement is executed under Section 2207.151, the presiding

officers of the boards of trustees of each junior college district

executing the agreement to create the pool shall select nine

individuals to:

(1)AAserve as a temporary board; and

(2)AAdraft the plan of operation for the pool.

(V.T.I.C. Art.A21.49-13, Sec. 6(a).)

[Sections 2207.154-2207.200 reserved for expansion]
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SUBCHAPTER E. PLAN OF OPERATION

Sec.A2207.201.AATIME FOR CREATION OF PLAN OF OPERATION.AA(a)

Not later than the 30th day after the date the temporary board of a

pool is selected, the temporary board shall meet to prepare a

detailed plan of operation for the pool.

(b)AAThe temporary board shall complete and adopt the plan of

operation not later than the 90th day after the date the temporary

board is selected. (V.T.I.C. Art.A21.49-13, Secs. 6(b), (d).)

Sec.A2207.202.AACONTENTS OF PLAN OF OPERATION.AA(a) Subject

to the requirements of this chapter, a pool ’s plan of operation must

include:

(1)AAthe organizational structure of the pool,

including:

(A)AAthe method of selecting the board;

(B)AAthe board’s method of procedure and

operation; and

(C)AAa summary of the method for managing and

operating the pool;

(2)AAa description of the contributions and other

financial arrangements necessary to cover the initial expenses of

the pool and estimates, supported by statistical data, of the

amounts of those contributions or other financial arrangements;

(3)AAunderwriting standards and procedures for

evaluating risks;

(4)AAprocedures for purchasing reinsurance;

(5)AAmethods, procedures, and guidelines for:

(A)AAestablishing the premium rates for and
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maximum limits of excess liability insurance coverage available

from the pool; and

(B)AAmanaging and investing money in the fund

created for the pool;

(6)AAprocedures for processing and paying claims;

(7)AAmethods and procedures for defraying losses and

expenses of the pool;

(8)AAguidelines for nonrenewal of coverage;

(9)AAminimum capital and surplus to be maintained by

the pool; and

(10)AAminimum standards for reserve requirements for

the pool.

(b)AAThe plan of operation may include any matter relating to

the organization and operation of the pool or to the pool’s

finances. (V.T.I.C. Art.A21.49-13, Sec. 6(c).)

[Sections 2207.203-2207.250 reserved for expansion]

SUBCHAPTER F. BOARD OF TRUSTEES

Sec.A2207.251.AABOARD OF TRUSTEES. (a) A pool is governed

by a board of trustees composed of nine members selected as provided

by the plan of operation.

(b)AANot later than the 15th day after the date the temporary

board of a pool adopts the plan of operation, the initial regular

board must be selected as provided by the plan. The members of the

initial regular board shall take office not later than the 30th day

after the date the plan of operation is adopted.

(c)AAAn individual serving on the board who is an officer or

employee of a county, school district, or junior college district
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covered by the pool performs duties on the board as additional

duties required of the individual’s original office or employment.

(V.T.I.C. Art. 21.49-13, Secs. 6(e), 7(a), (d).)

Sec.A2207.252.AATERMS; VACANCY.AA(a) Board members serve

two-year terms that expire at the time provided by the plan of

operation.

(b)AAA vacancy on the board shall be filled as provided by the

plan of operation. (V.T.I.C. Art. 21.49-13, Secs. 7(b), (c).)

Sec.A2207.253.AAPERFORMANCE BOND REQUIRED.AA(a) Each board

member shall execute a bond in the amount required by the plan of

operation. The bond must be payable to the pool and conditioned on

the faithful performance of the member’s duties.

(b)AAThe pool shall pay the cost of the bond executed under

this section. (V.T.I.C. Art. 21.49-13, Sec. 7(e).)

Sec.A2207.254.AACOMPENSATION.AAA board member is not

entitled to compensation for the member’s service on the board.

(V.T.I.C. Art. 21.49-13, Sec. 7(f).)

Sec.A2207.255.AAOFFICERS; MEETINGS.AA(a) The board shall

select from the board members a presiding officer, an assistant

presiding officer, and a secretary who serve one-year terms that

expire as provided by the plan of operation.

(b)AAThe board shall hold meetings at the call of the

presiding officer and at times established by the board ’s rules.

(c)AAA majority of the board members constitutes a quorum.

(V.T.I.C. Art. 21.49-13, Secs. 7(g), (h), (i).)

Sec.A2207.256.AAGENERAL POWERS AND DUTIES OF BOARD.AA(a) In

addition to other duties provided by the plan of operation, the
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board shall:

(1)AAapprove contracts other than excess liability

insurance contracts issued by the pool to a county, school

district, or junior college district, as applicable;

(2)AAadopt premium rate schedules and policy forms for

the pool; and

(3)AAreceive service of summons on behalf of the pool.

(b)AAThe board may:

(1)AAadopt necessary rules, including rules to

implement this chapter;

(2)AAdelegate specific responsibilities to the pool

manager; and

(3)AAamend the plan of operation to ensure the orderly

management and operation of the pool. (V.T.I.C. Art. 21.49-13,

Secs. 7(j) (part), (k), 11.)

Sec.A2207.257.AAANNUAL AUDIT; REPORT.AA(a) Each year as

provided by the plan of operation, the board shall have an actuary

audit the capital, surplus, and reserves of the pool and prepare a

formal report for the pool and the members of the pool.

(b)AAThe actuary must be a member of the American Academy of

Actuaries. (V.T.I.C. Art. 21.49-13, Sec. 13(h).)

Sec.A2207.258.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

LIABILITIES.AAA board member is not liable:

(1)AA with respect to a claim or judgment for which

coverage is provided by the pool; or

(2)AAfor a claim or judgment against a county, school

district, or junior college district covered by the applicable
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pool. (V.T.I.C. Art. 21.49-13, Sec. 7(l).)

[Sections 2207.259-2207.300 reserved for expansion]

SUBCHAPTER G. OPERATION OF POOL

Sec.A2207.301.AAGENERAL POWERS AND DUTIES OF POOL.AA(a) A

pool shall:

(1)AAissue excess liability insurance coverage to each

county, school district, or junior college district entitled to

coverage under this chapter;

(2)AAcollect premiums for coverage issued or renewed by

the pool;

(3)AAprocess and pay valid claims; and

(4)AAmaintain detailed data regarding the pool.

(b)AAThe pool may:

(1)AAenter into contracts;

(2)AApurchase reinsurance;

(3)AAcancel or refuse to renew coverage; and

(4)AAperform any other act necessary to implement this

chapter, the plan of operation, or a rule adopted by the board.

(V.T.I.C. Art. 21.49-13, Sec. 12.)

Sec.A2207.302.AAPOOL MANAGER; PERFORMANCE BOND

REQUIRED.AA(a) The board shall appoint a pool manager who serves at

the pleasure of the board, and the board shall supervise the pool

manager’s activities.

(b)AAThe pool manager is entitled to receive the compensation

authorized by the board.

(c)AAThe pool manager shall execute a bond in the amount

determined by the board. The bond must be payable to the pool and
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conditioned on the faithful performance of the pool manager ’s

duties.

(d)AAThe pool shall pay the cost of the bond executed under

this section. (V.T.I.C. Art. 21.49-13, Secs. 7(j) (part), 8(a),

(b), (c).)

Sec.A2207.303.AAGENERAL POWERS AND DUTIES OF POOL

MANAGER.AA(a) The pool manager shall manage and conduct the

affairs of the pool under the general supervision of the board and

shall perform any other duties as directed by the board.

(b)AAIn addition to any other duties provided by the board,

the pool manager shall:

(1)AAreceive and pass on applications for excess

liability insurance coverage from the pool;

(2)AAnegotiate contracts for the pool; and

(3)AAprepare and submit to the board for approval

proposed policy forms for coverage from the pool.

(c)AAThe pool manager may refuse to renew the coverage of a

county, school district, or junior college district insured by the

pool based on the guidelines included in the plan of operation.

(V.T.I.C. Art 21.49-13, Secs. 8(d), (e) (part), (f).)

Sec.A2207.304.AAPERSONNEL.AA(a) The pool manager shall

employ or contract with persons necessary to assist the board and

the pool manager in implementing the powers and duties of the pool.

(b)AAThe board must approve:

(1)AAthe compensation paid to a pool employee; and

(2)AAa contract made with a person under this section.

(V.T.I.C. Art. 21.49-13, Secs. 9(a), (b).)
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Sec.A2207.305.AAPERFORMANCE BOND AUTHORIZED.AAThe board may

require an employee or a person with whom the pool manager contracts

under Section 2207.304 to execute a bond in an amount determined by

the board. The bond must be payable to the board and conditioned on

the faithful performance of the employee’s or other person’s duties

to the pool. (V.T.I.C. Art. 21.49-13, Sec. 9(c).)

Sec.A2207.306.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS FROM

CERTAIN LIABILITIES.AAn employee or a person with whom the pool

manager contracts under Section 2207.304 is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or

(2)AAfor a claim or judgment against a county, school

district, or junior college district covered by the applicable

pool. (V.T.I.C. Art. 21.49-13, Sec. 9(d).)

Sec.A2207.307.AAOFFICE; RECORDS.AA(a) A pool shall maintain

the pool’s principal office in Austin, Texas.

(b)AARecords, files, and other documents and information

relating to the pool must be maintained in the pool ’s principal

office. (V.T.I.C. Art. 21.49-13, Sec. 10.)

[Sections 2207.308-2207.350 reserved for expansion]

SUBCHAPTER H. EXCESS LIABILITY FUND

Sec.A2207.351.AAFUND CREATION; MANAGEMENT.AA(a) On creation

of a pool, the initial regular board shall create an excess

liability fund.

(b)AAThe fund is composed of:

(1)AApremiums paid by counties, school districts, or

junior college districts, as applicable, for coverage provided by
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the pool;

(2)AAcontributions and other money received by the pool

to cover the initial expenses of the fund;

(3)AAinvestments of the fund and money earned from

those investments; and

(4)AAany other money received by the pool.

(c)AAThe pool manager shall manage the fund under the general

supervision of the board. The fund manager, under the general

supervision of the board, shall manage and invest the money in the

fund in the manner provided by the plan of operation.

(d)AAMoney earned by the investment of money in the fund must

be deposited in the fund or reinvested for the fund. (V.T.I.C. Art.

21.49-13, Secs. 13(a), (b), (c), 14.)

Sec.A2207.352.AACONTRIBUTIONS.AAThe board shall determine

the amount of any contributions necessary to meet the initial

expenses of the pool. The board shall make this determination based

on the data provided by the plan of operation. (V.T.I.C.

Art.A21.49-13, Sec. 15.)

Sec.A2207.353.AAUSES OF FUND.AA(a) Administrative expenses

of the pool may be paid from the fund. Payments for administrative

expenses during a fiscal year of the pool may not exceed the amount

established by the board.

(b)AAThe pool may pay commissions from the fund on approval

of the board.

(c)AAMoney in the fund may not be used to pay:

(1)AApunitive damages; or

(2)AAa fine or penalty imposed for a violation of:

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

794



(A)AAa statute;

(B)AAan administrative rule or regulation; or

(C)AAan order, rule, or ordinance.

(d)AAMoney for a claim may not be paid from the fund under

excess liability insurance coverage until all benefits payable

under any other underlying liability insurance policy covering the

claim or judgment are exhausted. (V.T.I.C. Art.A21.49-13, Secs.

13(d), (e), (f), 21.)

Sec.A2207.354.AADEPOSITORY BANK. (a) The board may select

one or more banks to serve as a depository for money in the fund.

(b)AAA depository bank must execute a bond or provide other

security before the pool manager may deposit fund money in the bank

in an amount that exceeds the maximum amount secured by the Federal

Deposit Insurance Corporation. The bond or other security must be

in an amount sufficient to secure the excess amount of the deposit.

(V.T.I.C. Art.A21.49-13, Sec. 13(g).)

[Sections 2207.355-2207.400 reserved for expansion]

SUBCHAPTER I. POOL COVERAGE

Sec.A2207.401.AAENTITLEMENT TO COVERAGE.AAA county, school

district, or junior college district is entitled to coverage from

the pool if the county, school district, or junior college

district:

(1)AAsubmits a complete application;

(2)AAprovides other information required by the pool;

(3)AAmeets the underwriting standards established by

the pool; and

(4)AApays the premiums required for the coverage.
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(V.T.I.C. Art.A21.49-13, Sec. 4.)

Sec.A2207.402.AASCOPE OF COVERAGE. (a) A pool shall insure

a county, school district, or junior college district and the

entity’s officers and employees against liability for acts and

omissions under the laws governing that county, school district, or

junior college district and the entity ’s officers and employees in

their official or employment capacities.

(b)AAExcept as provided by Subsection (c), under the excess

liability insurance coverage, a pool shall pay any portion of a

claim against a county, school district, or junior college

district, as applicable, and the entity’s officers and employees

that:

(1)AAexceeds $500,000; and

(2)AAis finally determined or settled or is included in

a final judgment of a court.

(c)AAThe amount paid by a pool under this section may not

exceed the amount the board determines is actuarially sound for the

pool.

(d)AAA pool may participate in evaluating, settling, or

defending a claim made under the excess liability insurance

coverage. (V.T.I.C. Art.A21.49-13, Sec. 3.)

Sec.A2207.403.AABASIS OF COVERAGE.AAThe pool may provide

excess liability insurance coverage on a claims-made basis or an

occurrence basis. (V.T.I.C. Art.A21.49-13, Sec. 18.)

Sec.A2207.404.AARATES AND LIMITS OF COVERAGE.AA(a) To

ensure that the pool is actuarially sound, the board shall:

(1)AAset the premium rates charged; and
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(2)AAdetermine the maximum limits of coverage provided.

(b)AAThe pool manager, for the board ’s consideration, shall:

(1)AAcollect and compile statistical data relating to

the excess liability insurance coverage provided by the pool,

including relevant loss, expense, and premium data, and other

information;

(2)AAprepare the proposed premium rate schedules for

the approval of the board; and

(3)AAprepare the maximum limits of coverage.

(c)AAThe board shall periodically reexamine the rate

schedules and the maximum limits of coverage as conditions change.

(d)AAThe pool manager shall make available to the public the

information described by Subsection (b)(1). (V.T.I.C. Art.

21.49-13, Secs. 8(e) (part), 16.)

Sec.A2207.405.AAUSE OF ENTITY MONEY FOR POOL COVERAGE

AUTHORIZED. A county, school district, or junior college district

may use its money to pay any contributions or premiums required by

the applicable pool to purchase excess liability insurance coverage

from the pool. (V.T.I.C. Art. 21.49-13, Sec. 5.)

Sec.A2207.406.AACOVERAGE PERIOD.AAA county, school

district, or junior college district that accepts coverage provided

by the applicable pool shall maintain that coverage for at least 36

calendar months following the month in which the pool issued the

coverage. (V.T.I.C. Art.A21.49-13, Sec. 17(a).)

Sec.A2207.407.AANONRENEWAL OF COVERAGE.AA(a) Except as

provided by Subsection (b), the applicable pool may refuse to renew

the coverage of a county, school district, or junior college
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district that fails to comply with the pool ’s underwriting

standards.

(b)AAThe applicable pool may not refuse to renew the coverage

of a county, school district, or junior college district during the

first 36 calendar months following the month in which the entity is

first provided coverage by the pool. (V.T.I.C. Art. 21.49-13,

Secs. 19(a), (b).)

Sec.A2207.408.AASUBSEQUENT COVERAGE. (a) A county, school

district, or junior college district that voluntarily discontinues

coverage provided by the applicable pool may not subsequently

obtain coverage from the pool for at least 36 calendar months

following the month in which the entity discontinues the coverage.

(b)AAA county, school district, or junior college district

whose coverage is not renewed under Section 2207.407 is not

eligible to subsequently apply for coverage during the 12 calendar

months following the month in which the applicable pool gives

written notice of nonrenewal. (V.T.I.C. Art. 21.49-13, Secs.

17(b), 19(c) (part).)

Sec.A2207.409.AAPAYMENT OF CLAIMS AND JUDGMENTS.AA(a)AAIf

money in the fund would be exhausted by the payment of all final and

settled claims and final judgments during a fiscal year, the pool

shall prorate the amount paid to each person having the claim or

judgment.

(b)AAIf the amount paid by the pool is prorated under this

section, each person described by Subsection (a) shall receive an

amount equal to the percentage that the amount owed to that person

by the pool bears to the total amount owed, outstanding, and payable
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by the pool.

(c)AAThe pool shall pay in the next fiscal year the remaining

amount that is due and unpaid to a person who receives a prorated

payment under this section. (V.T.I.C. Art. 21.49-13, Sec. 20.)

CHAPTER 2208. TEXAS PUBLIC ENTITY EXCESS INSURANCE POOL

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2208.001.AADEFINITIONS

Sec.A2208.002.AAPOOL NOT ENGAGED IN BUSINESS OF

AAAAAAAAAAAAAAAAAAINSURANCE

[Sections 2208.003-2208.050 reserved for expansion]

SUBCHAPTER B. CREATION OF POOL

Sec.A2208.051.AACREATION OF POOL

Sec.A2208.052.AAPARTICIPATION IN POOL

[Sections 2208.053-2208.100 reserved for expansion]

SUBCHAPTER C. BOARD OF TRUSTEES

Sec.A2208.101.AAADMINISTRATION OF POOL; BOARD

AAAAAAAAAAAAAAAAAAMEMBERSHIP

Sec.A2208.102.AACOMPENSATION

Sec.A2208.103.AAOFFICERS; MEETINGS

Sec.A2208.104.AAGENERAL POWERS AND DUTIES OF BOARD

Sec.A2208.105.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

AAAAAAAAAAAAAAAAAALIABILITIES

[Sections 2208.106-2208.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2208.151.AATIME FOR CREATION OF PLAN OF OPERATION

Sec.A2208.152.AACONTENTS OF PLAN OF OPERATION

[Sections 2208.153-2208.200 reserved for expansion]
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SUBCHAPTER E. OPERATION OF POOL

Sec.A2208.201.AAGENERAL POWERS AND DUTIES OF POOL

Sec.A2208.202.AAPOOL MANAGER

Sec.A2208.203.AAGENERAL POWERS AND DUTIES OF POOL

AAAAAAAAAAAAAAAAAAMANAGER

Sec.A2208.204.AAPERSONNEL

Sec.A2208.205.AAPERFORMANCE BOND AUTHORIZED

Sec.A2208.206.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS

AAAAAAAAAAAAAAAAAAFROM CERTAIN LIABILITIES

Sec.A2208.207.AAOFFICE; RECORDS

[Sections 2208.208-2208.250 reserved for expansion]

SUBCHAPTER F. TEXAS PUBLIC ENTITY EXCESS INSURANCE FUND

Sec.A2208.251.AAFUND CREATION; MANAGEMENT

Sec.A2208.252.AAUSES OF FUND

Sec.A2208.253.AADEPOSITORY

[Sections 2208.254-2208.300 reserved for expansion]

SUBCHAPTER G. POOL COVERAGE

Sec.A2208.301.AASCOPE OF COVERAGE

Sec.A2208.302.AABASIS OF COVERAGE

Sec.A2208.303.AAPUNITIVE DAMAGES NOT COVERED

Sec.A2208.304.AARATES AND LIMITS OF COVERAGE

Sec.A2208.305.AAUSE OF PUBLIC MONEY FOR POOL COVERAGE

AAAAAAAAAAAAAAAAAAAUTHORIZED

Sec.A2208.306.AACOVERAGE PERIOD

Sec.A2208.307.AANONRENEWAL OF COVERAGE

Sec.A2208.308.AASUBSEQUENT COVERAGE

Sec.A2208.309.AAPAYMENT OF CLAIMS AND JUDGMENTS
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CHAPTER 2208. TEXAS PUBLIC ENTITY EXCESS INSURANCE POOL

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2208.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Board" means the board of trustees of the pool.

(2)AA"Fund" means the Texas public entity excess

insurance fund.

(3)AA"Insurance" means liability insurance or workers’

compensation insurance.

(4)AA"Pool" means the Texas public entity excess

insurance pool.

(5)AA"Public entity" means one or more municipalities

that have formed an insurance pool under Chapter 791, Government

Code. (V.T.I.C. Art. 21.49-11, Secs. 1(1), (2), (3), (4), (6).)

Sec.A2208.002.AAPOOL NOT ENGAGED IN BUSINESS OF

INSURANCE.AA(a)AAExcept as provided by Subsection (b), the pool is

not engaged in the business of insurance under this code or other

laws of this state, and the department has no jurisdiction over the

pool.

(b)AAThe pool is subject to Chapter 541 and Subchapter D,

Chapter 38. (V.T.I.C. Art. 21.49-11, Sec. 20.)

[Sections 2208.003-2208.050 reserved for expansion]

SUBCHAPTER B. CREATION OF POOL

Sec.A2208.051.AACREATION OF POOL.AA(a) The Texas Public

Entity Excess Insurance Pool is created on the written agreement of

the presiding officers of 25 or more public entities in this state.

(b)AAThe pool provides excess liability and workers’

compensation insurance coverage to a public entity and the entity ’s
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officers and employees as provided by this chapter. (V.T.I.C. Art.

21.49-11, Sec. 2(a).)

Sec.A2208.052.AAPARTICIPATION IN POOL.AAA public entity is

entitled to coverage from the pool if the entity:

(1)AAsubmits a complete application;

(2)AAprovides other relevant information required by

the pool;

(3)AAmeets the underwriting guidelines established by

the pool; and

(4)AApays the premiums required for the coverage.

(V.T.I.C. Art. 21.49-11, Sec. 3.)

[Sections 2208.053-2208.100 reserved for expansion]

SUBCHAPTER C. BOARD OF TRUSTEES

Sec.A2208.101.AAADMINISTRATION OF POOL; BOARD

MEMBERSHIP.AA(a)AAA board of trustees shall administer the pool.

(b)AAThe board is composed of the members of the governing

board of an association that:

(1)AAon September 2, 1987, had been providing pooled

self-insurance in this state for more than five years; and

(2)AAhas as the association’s members the public

entities that entered into the written agreement under Section

2208.051.

(c)AABoard members shall represent members of the pool.

(V.T.I.C. Art. 21.49-11, Secs. 5(a), (c).)

Sec.A2208.102.AACOMPENSATION.AAA board member is not

entitled to compensation for the member’s service on the board.

(V.T.I.C. Art. 21.49-11, Sec. 5(b).)
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Sec.A2208.103.AAOFFICERS; MEETINGS. (a) Each individual

who serves as an officer of the governing board of the association

described by Section 2208.101(b) serves as an officer of the board.

(b)AAThe board shall hold meetings at the call of the

presiding officer and at times established by the board ’s rules.

(c)AAA majority of the board members constitutes a quorum.

(V.T.I.C. Art. 21.49-11, Secs. 5(d), (e), (f).)

Sec.A2208.104.AAGENERAL POWERS AND DUTIES OF BOARD.AA(a)AAIn

addition to other duties provided by the plan of operation, the

board shall:

(1)AAapprove contracts other than excess insurance

contracts issued to public entities by the pool;

(2)AAadopt premium rate schedules and policy forms for

the pool; and

(3)AAreceive service of summons on behalf of the pool.

(b)AAThe board may:

(1)AAadopt necessary rules, including rules to

implement this chapter;

(2)AAdelegate specific responsibilities to the pool

manager; and

(3)AAamend the plan of operation to ensure the orderly

management and operation of the pool. (V.T.I.C. Art. 21.49-11,

Secs. 5(g) (part), (h), 10.)

Sec.A2208.105.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

LIABILITIES.AAA board member is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or
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(2)AAfor a claim or judgment against a public entity

covered by the pool. (V.T.I.C. Art. 21.49-11, Sec. 5(i).)

[Sections 2208.106-2208.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2208.151.AATIME FOR CREATION OF PLAN OF OPERATION.AANot

later than the 30th day after the date the pool is created, the

board shall meet to prepare a detailed plan of operation for the

pool. (V.T.I.C. Art. 21.49-11, Sec. 6(a).)

Sec.A2208.152.AACONTENTS OF PLAN OF OPERATION.AA(a) Subject

to the requirements of this chapter, the plan of operation must

include:

(1)AAthe organizational structure of the pool, the

board’s method of procedure and operation, and a summary of the

method for managing and operating the pool;

(2)AAa description of the financial arrangements

necessary to cover the initial expenses of the pool and estimates,

supported by statistical data, of the amounts of those

contributions or other financial arrangements;

(3)AAunderwriting guidelines and procedures for

evaluating risks;

(4)AAprocedures for purchasing reinsurance;

(5)AAmethods, procedures, and guidelines for:

(A)AAestablishing premium rates for and maximum

limits of excess coverage available from the pool; and

(B)AAmanaging and investing the fund;

(6)AAprocedures for processing and paying claims;

(7)AAmethods and procedures for defraying losses and
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expenses of the pool; and

(8)AAguidelines for nonrenewal of coverage.

(b)AAThe plan of operation may include any matter relating to

the organization and operation of the pool or to the pool’s

finances. (V.T.I.C. Art. 21.49-11, Sec. 6(b).)

[Sections 2208.153-2208.200 reserved for expansion]

SUBCHAPTER E. OPERATION OF POOL

Sec.A2208.201.AAGENERAL POWERS AND DUTIES OF POOL.AA(a) The

pool shall:

(1)AAissue insurance coverage to each public entity

entitled to coverage under this chapter;

(2)AAcollect premiums for coverage issued or renewed by

the pool;

(3)AAprocess and pay valid claims; and

(4)AAmaintain detailed data regarding the pool.

(b)AAThe pool may:

(1)AAenter into contracts;

(2)AApurchase reinsurance;

(3)AAcancel or refuse to renew coverage; and

(4)AAperform any other act necessary to implement this

chapter, the plan of operation, or a rule adopted by the board.

(V.T.I.C. Art. 21.49-11, Sec. 11.)

Sec.A2208.202.AAPOOL MANAGER.AA(a)AAThe board shall appoint

a pool manager who serves at the pleasure of the board, and the

board shall supervise the pool manager ’s activities.

(b)AAThe pool manager is entitled to receive compensation as

authorized by the board. (V.T.I.C. Art. 21.49-11, Secs. 5(g)(5),
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7(a), (b).)

Sec.A2208.203.AAGENERAL POWERS AND DUTIES OF POOL MANAGER.

(a) The pool manager shall manage and conduct the affairs of the

pool under the general supervision of the board and shall perform

any other duties as directed by the board.

(b)AAIn addition to any other duties provided by the board,

the pool manager shall:

(1)AAreceive and pass on applications for insurance

coverage from the pool;

(2)AAnegotiate contracts for the pool; and

(3)AAprepare, and submit to the board for approval,

proposed policy forms for coverage from the pool.

(c)AAThe pool manager may refuse to renew the coverage of a

public entity insured by the pool based on the guidelines included

in the plan of operation. (V.T.I.C. Art. 21.49-11, Secs. 7(c), (d)

(part), (e).)

Sec.A2208.204.AAPERSONNEL.AA(a)AAThe pool manager shall

employ or contract with persons necessary to assist the board and

the pool manager in implementing the powers and duties of the pool.

(b)AAThe board must approve:

(1)AAthe compensation paid to a pool employee; and

(2)AAa contract made with a person under this section.

(V.T.I.C. Art. 21.49-11, Secs. 8(a), (b).)

Sec.A2208.205.AAPERFORMANCE BOND AUTHORIZED.AAThe board may

require an employee or a person with whom the pool manager contracts

under Section 2208.204 to execute a bond in an amount determined by

the board. The bond must be payable to the board and conditioned on
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the faithful performance of the employee’s or other person’s duties

to the pool. (V.T.I.C. Art. 21.49-11, Sec. 8(c).)

Sec.A2208.206.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS FROM

CERTAIN LIABILITIES. An employee or a person with whom the pool

manager contracts under Section 2208.204 is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or

(2)AAfor a claim or judgment against a public entity

covered by the pool. (V.T.I.C. Art. 21.49-11, Sec. 8(d).)

Sec.A2208.207.AAOFFICE; RECORDS.AA(a)AAThe pool shall

maintain the pool ’s principal office in Austin, Texas.

(b)AARecords, files, and other documents and information

relating to the pool must be maintained in the pool ’s principal

office. (V.T.I.C. Art. 21.49-11, Sec. 9.)

[Sections 2208.208-2208.250 reserved for expansion]

SUBCHAPTER F. TEXAS PUBLIC ENTITY EXCESS INSURANCE FUND

Sec.A2208.251.AAFUND CREATION; MANAGEMENT.AA(a) On creation

of the pool, the board shall create the Texas public entity excess

insurance fund.

(b)AAThe fund is composed of:

(1)AApremiums paid by public entities for coverage

provided by the pool;

(2)AAproceeds from bonds and other money received by

the pool to cover the expenses of the fund;

(3)AAinvestments of the fund and money earned from

those investments; and

(4)AAany other money received by the pool.
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(c)AAThe pool manager shall manage the fund under the general

supervision of the board. The fund manager, under the general

supervision of the board, shall manage and invest the money in the

fund in the manner provided by the plan of operation.

(d)AAMoney earned by the investment of money in the fund must

be deposited in the fund or reinvested for the fund. (V.T.I.C. Art.

21.49-11, Secs. 12(a), (b), (c), 13.)

Sec.A2208.252.AAUSES OF FUND.AA(a)AAAdministrative expenses

of the pool may be paid from the fund.

(b)AAMoney in the fund may not be used to pay:

(1)AApunitive damages;

(2)AAa fine or penalty imposed for a violation of:

(A)AAa statute;

(B)AAan administrative rule or regulation; or

(C)AAan order or ordinance of a public entity; or

(3)AAa claim under excess insurance coverage until all

benefits payable under any other underlying policy or

self-insurance covering the claim or judgment are exhausted.

(V.T.I.C. Art. 21.49-11, Secs. 12(d), (e), (f).)

Sec.A2208.253.AADEPOSITORY.AA(a)AAThe board may select one

or more banks to serve as depository for money in the fund.

(b)AAA depository bank must execute a bond or provide other

security before the pool manager may deposit fund money in the bank

in an amount that exceeds the maximum amount secured by the Federal

Deposit Insurance Corporation. The bond or other security must be

in an amount sufficient to secure the excess amount of the deposit.

(V.T.I.C. Art. 21.49-11, Sec. 12(g).)
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[Sections 2208.254-2208.300 reserved for expansion]

SUBCHAPTER G. POOL COVERAGE

Sec.A2208.301.AASCOPE OF COVERAGE.AA(a)AAExcept as provided

by Subsection (b), under the excess insurance coverage, the pool

shall pay any portion of a claim against a public entity and the

entity’s officers and employees that:

(1)AAexceeds $1 million; and

(2)AAis finally determined or settled or is included in

a final judgment of a court.

(b)AAThe amount paid by the pool under this section may not

exceed the amount the board determines is actuarially sound for the

pool.

(c)AAThe pool may participate in evaluating or defending a

claim made under the insurance coverage. (V.T.I.C. Art. 21.49-11,

Secs. 2(b), (c).)

Sec.A2208.302.AABASIS OF COVERAGE.AAThe pool may provide

excess insurance coverage on a claims-made basis or an occurrence

basis. (V.T.I.C. Art. 21.49-11, Sec. 16.)

Sec.A2208.303.AAPUNITIVE DAMAGES NOT COVERED.AAExcess

insurance coverage provided by the pool may not include coverage

for punitive damages. (V.T.I.C. Art. 21.49-11, Sec. 17.)

Sec.A2208.304.AARATES AND LIMITS OF COVERAGE.AA(a)AATo

ensure that the pool is actuarially sound, the board shall:

(1)AAset the premium rates charged; and

(2)AAdetermine the maximum limits of insurance coverage

provided.

(b)AAThe pool manager, for the board ’s consideration, shall:
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(1)AAcollect and compile statistical data relating to

the insurance coverage provided by the pool, including relevant

loss, expense, and premium data and other information;

(2)AAprepare the proposed premium rate schedules for

the approval of the board; and

(3)AAprepare the maximum limits of insurance coverage.

(c)AAThe board shall periodically reexamine the rate

schedules and the maximum limits of insurance coverage as

conditions change. (V.T.I.C. Art. 21.49-11, Secs. 7(d) (part),

14.)

Sec.A2208.305.AAUSE OF PUBLIC MONEY FOR POOL COVERAGE

AUTHORIZED.AAA public entity may use the entity’s money to pay any

contributions or premiums required by the pool to purchase excess

insurance coverage from the pool. (V.T.I.C. Art. 21.49-11, Sec.

4.)

Sec.A2208.306.AACOVERAGE PERIOD. A public entity that

accepts coverage provided by the pool shall maintain that coverage

for at least 35 calendar months following the month in which the

pool issued the coverage. (V.T.I.C. Art. 21.49-11, Sec. 15(a).)

Sec.A2208.307.AANONRENEWAL OF COVERAGE. The pool may refuse

to renew the insurance coverage of a public entity that fails to

comply with the pool ’s underwriting or risk management guidelines.

(V.T.I.C. Art. 21.49-11, Sec. 18(a).)

Sec.A2208.308.AASUBSEQUENT COVERAGE.AA(a)AAA public entity

that voluntarily discontinues insurance coverage provided by the

pool may not subsequently obtain coverage from the pool for at least

36 calendar months following the month in which the entity
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discontinues the coverage.

(b)AAA public entity whose insurance coverage is not renewed

by the pool is not eligible to subsequently apply for coverage

during the 11 calendar months following the month in which the pool

gives written notice of nonrenewal. (V.T.I.C. Art. 21.49-11, Secs.

15(b), 18(b).)

Sec.A2208.309.AAPAYMENT OF CLAIMS AND JUDGMENTS.AA(a)AAIf

money in the fund would be exhausted by the payment of all final and

settled claims and final judgments during a fiscal year, the pool

shall prorate the amount paid to each person having the claim or

judgment.

(b)AAIf the amount paid by the pool is prorated under this

section, each person described by Subsection (a) shall receive an

amount equal to the percentage that the amount owed to that person

by the pool bears to the total amount owed, outstanding, and payable

by the pool.

(c)AAThe public entity incurring the original liability

shall pay the remaining amount that is due and unpaid to a person

who receives a prorated payment under this section. (V.T.I.C. Art.

21.49-11, Sec. 19.)

CHAPTER 2209. TEXAS NONPROFIT ORGANIZATIONS LIABILITY POOL

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2209.001.AADEFINITIONS

Sec.A2209.002.AAPOOL NOT ENGAGED IN BUSINESS OF

AAAAAAAAAAAAAAAAAAINSURANCE

Sec.A2209.003.AADEPARTMENT AND COMMISSIONER SUPERVISION

[Sections 2209.004-2209.050 reserved for expansion]
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SUBCHAPTER B. CREATION OF POOL

Sec.A2209.051.AACREATION OF POOL

Sec.A2209.052.AAPARTICIPATION IN POOL

Sec.A2209.053.AASELECTION OF TEMPORARY BOARD

[Sections 2209.054-2209.100 reserved for expansion]

SUBCHAPTER C. PLAN OF OPERATION

Sec.A2209.101.AATIME FOR CREATION OF PLAN OF OPERATION

Sec.A2209.102.AACONTENTS OF PLAN OF OPERATION

Sec.A2209.103.AAAPPROVAL OF PLAN

[Sections 2209.104-2209.150 reserved for expansion]

SUBCHAPTER D. BOARD OF TRUSTEES

Sec.A2209.151.AAGOVERNANCE OF POOL; BOARD MEMBERSHIP

Sec.A2209.152.AATERMS; VACANCY

Sec.A2209.153.AAPERFORMANCE BOND REQUIRED

Sec.A2209.154.AACOMPENSATION

Sec.A2209.155.AAOFFICERS; MEETINGS

Sec.A2209.156.AAGENERAL POWERS AND DUTIES OF BOARD

Sec.A2209.157.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

AAAAAAAAAAAAAAAAAALIABILITIES

[Sections 2209.158-2209.200 reserved for expansion]

SUBCHAPTER E. OPERATION OF POOL

Sec.A2209.201.AAGENERAL POWERS AND DUTIES OF POOL

Sec.A2209.202.AAPOOL MANAGER; PERFORMANCE BOND REQUIRED

Sec.A2209.203.AAGENERAL POWERS AND DUTIES OF POOL

AAAAAAAAAAAAAAAAAAMANAGER

Sec.A2209.204.AAPERSONNEL

Sec.A2209.205.AAPERFORMANCE BOND AUTHORIZED

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

812



Sec.A2209.206.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS

AAAAAAAAAAAAAAAAAAFROM CERTAIN LIABILITIES

Sec.A2209.207.AARECORDS

[Sections 2209.208-2209.250 reserved for expansion]

SUBCHAPTER F. TEXAS NONPROFIT ORGANIZATIONS LIABILITY FUND

Sec.A2209.251.AAFUND CREATION; MANAGEMENT

Sec.A2209.252.AACONTRIBUTIONS

Sec.A2209.253.AAUSES OF FUND

Sec.A2209.254.AADEPOSITORY BANK

[Sections 2209.255-2209.300 reserved for expansion]

SUBCHAPTER G. POOL COVERAGE

Sec.A2209.301.AASCOPE OF COVERAGE

Sec.A2209.302.AACOVERAGE ON CLAIMS-MADE BASIS

Sec.A2209.303.AAPUNITIVE DAMAGES NOT COVERED

Sec.A2209.304.AARATES AND LIMITS OF COVERAGE

Sec.A2209.305.AACOVERAGE PERIOD

Sec.A2209.306.AANONRENEWAL OF COVERAGE

Sec.A2209.307.AASUBSEQUENT COVERAGE

Sec.A2209.308.AAPAYMENT OF CLAIMS AND JUDGMENTS

CHAPTER 2209. TEXAS NONPROFIT ORGANIZATIONS LIABILITY POOL

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2209.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Board" means the board of trustees of the pool.

(2)AA"Fund" means the Texas nonprofit organizations

liability fund.

(3)AA"Nonprofit organization" means an organization

that is exempt from federal income taxation under Section 501(a),
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Internal Revenue Code of 1986, by being described as an exempt

organization by Section 501(c)(3) or (4), Internal Revenue Code of

1986.

(4)AA"Pool" means the Texas Nonprofit Organizations

Liability Pool. (V.T.I.C. Art. 21.49-14, Sec. 1.)

Sec.A2209.002.AAPOOL NOT ENGAGED IN BUSINESS OF

INSURANCE.AA(a)AAExcept as provided by this section and Section

2209.003(b), the pool is not engaged in the business of insurance

under this code or other laws of this state, and this code,

including Chapter 462, and other insurance laws of this state do not

apply to the pool.

(b)AAThe pool is subject to:

(1)AAthis chapter;

(2)AAthe requirements of this code or the commissioner

relating to reporting liability claims data; and

(3)AAthe requirements of Chapter 2251 and Article

5.13-2 relating to making, filing, and approving rates. (V.T.I.C.

Art. 21.49-14, Secs. 21(a), (b) (part), (d).)

Sec.A2209.003.AADEPARTMENT AND COMMISSIONER

SUPERVISION.AA(a)AAThe pool is subject to the department’s

continuing supervision relating to the pool’s solvency.

(b)AAThe commissioner may set certain minimum requirements

to ensure the capability of the pool to satisfy the pool’s

obligations.

(c)AAThe department shall charge the pool reasonable fees for

services performed by the department under this chapter. (V.T.I.C.

Art.A21.49-14, Secs. 21(b) (part), (c), (e).)
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[Sections 2209.004-2209.050 reserved for expansion]

SUBCHAPTER B. CREATION OF POOL

Sec.A2209.051.AACREATION OF POOL.AA(a)AAThe Texas Nonprofit

Organizations Liability Pool is created on the written agreement of

the chief executive officers of 15 or more nonprofit organizations.

(b)AAThe pool provides primary and excess liability

insurance coverage as provided by this chapter. (V.T.I.C. Art.

21.49-14, Sec. 2.)

Sec.A2209.052.AAPARTICIPATION IN POOL.AAA nonprofit

organization is entitled to coverage from the pool if the

organization:

(1)AAsubmits a complete application;

(2)AAprovides other information required by the pool;

(3)AAmeets the underwriting standards established by

the pool; and

(4)AApays the premiums required for the coverage.

(V.T.I.C. Art. 21.49-14, Sec. 4.)

Sec.A2209.053.AASELECTION OF TEMPORARY BOARD.AAAt the time

the chief executive officers of the nonprofit organizations enter

into the written agreement under Section 2209.051, the officers

shall select nine individuals to:

(1)AAserve as the temporary board; and

(2)AAdraft the plan of operation for the pool.

(V.T.I.C. Art. 21.49-14, Sec. 5(a).)

[Sections 2209.054-2209.100 reserved for expansion]

SUBCHAPTER C. PLAN OF OPERATION

Sec.A2209.101.AATIME FOR CREATION OF PLAN OF
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OPERATION.AA(a)AANot later than the 30th day after the date the

temporary board is selected, the temporary board shall meet to

prepare a detailed plan of operation for the pool.

(b)AAThe temporary board shall complete and adopt the plan of

operation not later than the 90th day after the date the temporary

board is selected. (V.T.I.C. Art. 21.49-14, Secs. 5(b), (d).)

Sec.A2209.102.AACONTENTS OF PLAN OF OPERATION. (a) Subject

to the requirements of this chapter, the plan of operation must

include:

(1)AAthe organizational structure of the pool,

including:

(A)AAthe method of selecting the board;

(B)AAthe board’s method of procedure and

operation; and

(C)AAa summary of the method for managing and

operating the pool;

(2)AAa description of the contributions and other

financial arrangements necessary to cover the initial expenses of

the pool and estimates, supported by statistical data, of the

amounts of those contributions or other financial arrangements;

(3)AAunderwriting standards and procedures for

evaluating risks, including a requirement that all participants in

the pool receive ongoing training in the methods of controlling

liability losses;

(4)AAprocedures for purchasing reinsurance;

(5)AAmethods, procedures, and guidelines for:

(A)AAestablishing premium rates for and maximum
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limits of excess coverage available from the pool;

(B)AAnegotiating and paying settlements,

defending claims, and paying judgments; and

(C)AAmanaging and investing the fund;

(6)AAprocedures for processing and paying claims;

(7)AAmethods and procedures for defraying losses and

expenses of the pool; and

(8)AAguidelines for nonrenewal of coverage.

(b)AAThe plan of operation may include any matter relating to

the organization and operation of the pool or to the pool’s

finances. (V.T.I.C. Art. 21.49-14, Sec. 5(c).)

Sec.A2209.103.AAAPPROVAL OF PLAN. (a) On completion of the

plan of operation, the temporary board shall submit the plan to the

department for examination, suggested changes, and final approval.

(b)AAThe department shall approve the plan of operation only

if the department is satisfied that the pool is able and will

continue to be able to pay valid claims made against the pool.

(V.T.I.C. Art. 21.49-14, Sec. 5(e).)

[Sections 2209.104-2209.150 reserved for expansion]

SUBCHAPTER D. BOARD OF TRUSTEES

Sec.A2209.151.AAGOVERNANCE OF POOL; BOARD MEMBERSHIP. (a)

The pool is governed by a board of trustees composed of nine members

selected as provided by the plan of operation.

(b)AANot later than the 15th day after the date the

department approves the plan of operation, the initial regular

board must be selected as provided by the plan of operation. The

members of the initial regular board shall take office not later
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than the 30th day after the date the plan of operation is adopted.

(c)AAFour board members must be representatives of the

public. A public representative may not:

(1)AAbe an officer, director, or employee of an

insurer, insurance agency, agent, broker, solicitor, adjuster, or

other business entity regulated by the department;

(2)AAbe a person required to register under Chapter

305, Government Code; or

(3)AAbe related to a person described by Subdivision

(1) or (2) within the second degree by consanguinity or affinity.

(V.T.I.C. Art. 21.49-14, Secs. 5(g), 6(a).)

Sec.A2209.152.AATERMS; VACANCY.AA(a)AABoard members serve

staggered two-year terms. The terms of four members expire in

odd-numbered years as provided by the plan of operation.

(b)AAA vacancy on the board shall be filled as provided by the

plan of operation. (V.T.I.C. Art. 21.49-14, Secs. 6(b), (c).)

Sec.A2209.153.AAPERFORMANCE BOND REQUIRED. (a) Each board

member shall execute a bond in the amount required by the plan of

operation. The bond must be payable to the pool and conditioned on

the faithful performance of the member’s duties.

(b)AAThe pool shall pay the cost of the bond executed under

this section. (V.T.I.C. Art.A21.49-14, Sec. 6(d).)

Sec.A2209.154.AACOMPENSATION. A board member is not

entitled to compensation for the member’s service on the board.

(V.T.I.C. Art.A21.49-14, Sec. 6(e).)

Sec.A2209.155.AAOFFICERS; MEETINGS.AA(a)AAThe board shall

select from the board members a presiding officer, an assistant
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presiding officer, and a secretary, who serve one-year terms that

expire as provided by the plan of operation.

(b)AAThe board shall hold meetings at the call of the

presiding officer and at times established by the board ’s rules.

(c)AAA majority of the board members constitutes a quorum.

(V.T.I.C. Art. 21.49-14, Secs. 6(f), (g), (h).)

Sec.A2209.156.AAGENERAL POWERS AND DUTIES OF BOARD. (a) In

addition to other duties provided by the plan of operation, the

board shall:

(1)AAapprove contracts other than insurance contracts

issued by the pool to nonprofit organizations;

(2)AAadopt premium rate schedules and policy forms for

the pool; and

(3)AAreceive service of summons on behalf of the pool.

(b)AAThe board may:

(1)AAadopt necessary rules, including rules to

implement this chapter;

(2)AAdelegate specific responsibilities to the pool

manager; and

(3)AAwith the department ’s approval, amend the plan of

operation to ensure the orderly management and operation of the

pool. (V.T.I.C. Art. 21.49-14, Secs. 5(f) (part), 6(i) (part),

(j), 10.)

Sec.A2209.157.AAIMMUNITY OF BOARD MEMBERS FROM CERTAIN

LIABILITIES. A board member is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or
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(2)AAfor a claim or judgment against a nonprofit

organization covered by the pool. (V.T.I.C. Art. 21.49-14, Sec.

6(k).)

[Sections 2209.158-2209.200 reserved for expansion]

SUBCHAPTER E. OPERATION OF POOL

Sec.A2209.201.AAGENERAL POWERS AND DUTIES OF POOL.AA(a)AAThe

pool shall:

(1)AAissue primary and excess liability coverage to

each nonprofit organization entitled to coverage under this

chapter;

(2)AAcollect premiums for coverage issued or renewed by

the pool;

(3)AAprocess and pay valid claims;

(4)AAmaintain detailed data regarding the pool; and

(5)AAestablish a plan to conduct loss control training

or contract with an outside organization or individual to establish

ongoing training and facilities inspection programs designed to

reduce the potential liability losses of pool participants.

(b)AAThe pool may:

(1)AAenter into contracts;

(2)AApurchase reinsurance;

(3)AAcancel or refuse to renew coverage; and

(4)AAperform any other act necessary to carry out this

chapter, the plan of operation, or a rule adopted by the board.

(V.T.I.C. Art. 21.49-14, Sec. 11.)

Sec.A2209.202.AAPOOL MANAGER; PERFORMANCE BOND REQUIRED.

(a) The board shall appoint a pool manager who serves at the
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pleasure of the board, and the board shall supervise the pool

manager’s activities.

(b)AAThe pool manager is entitled to receive compensation as

authorized by the board.

(c)AAThe pool manager shall execute a bond in the amount

determined by the board. The bond must be payable to the pool and

conditioned on the faithful performance of the pool manager ’s

duties.

(d)AAThe pool shall pay the cost of the bond executed under

this section. (V.T.I.C. Art. 21.49-14, Secs. 6(i) (part), 7(a),

(b), (c).)

Sec.A2209.203.AAGENERAL POWERS AND DUTIES OF POOL

MANAGER.AA(a)AAThe pool manager shall manage and conduct the

affairs of the pool under the general supervision of the board and

shall perform any other duties as directed by the board.

(b)AAIn addition to any other duties provided by the board,

the pool manager shall:

(1)AAreceive and pass on applications for liability

coverage from the pool;

(2)AAnegotiate contracts for the pool; and

(3)AAprepare, and submit to the board for approval,

proposed policy forms for coverage from the pool.

(c)AAThe pool manager may refuse to renew the coverage of a

nonprofit organization insured by the pool based on the guidelines

included in the plan of operation. (V.T.I.C. Art. 21.49-14, Secs.

7(d), (e) (part), (f).)

Sec.A2209.204.AAPERSONNEL. (a) The pool manager shall

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

821



employ or contract with persons necessary to assist the board and

the pool manager in carrying out the powers and duties of the pool.

(b)AAThe board must approve:

(1)AAthe compensation paid to a pool employee; and

(2)AAa contract made with a person under this section.

(V.T.I.C. Art. 21.49-14, Secs. 8(a), (b).)

Sec.A2209.205.AAPERFORMANCE BOND AUTHORIZED. The board may

require an employee or a person with whom the pool manager contracts

under Section 2209.204 to execute a bond in an amount determined by

the board. The bond must be payable to the board and conditioned on

the faithful performance of the employee’s or other person’s duties

to the pool. (V.T.I.C. Art. 21.49-14, Sec. 8(c).)

Sec.A2209.206.AAIMMUNITY OF EMPLOYEES AND CONTRACTORS FROM

CERTAIN LIABILITIES. An employee or a person with whom the pool

manager contracts under Section 2209.204 is not liable:

(1)AAwith respect to a claim or judgment for which

coverage is provided by the pool; or

(2)AAfor a claim or judgment against a nonprofit

organization covered by the pool. (V.T.I.C. Art. 21.49-14, Sec.

8(d).)

Sec.A2209.207.AARECORDS. Records, files, and other

documents and information relating to the pool must be maintained

in the pool’s principal office. (V.T.I.C. Art. 21.49-14, Sec. 9.)

[Sections 2209.208-2209.250 reserved for expansion]

SUBCHAPTER F. TEXAS NONPROFIT ORGANIZATIONS LIABILITY FUND

Sec.A2209.251.AAFUND CREATION; MANAGEMENT. (a) On creation

of the pool, the initial regular board shall create the Texas
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nonprofit organizations liability fund.

(b)AAThe fund is composed of:

(1)AApremiums paid by nonprofit organizations for

coverage provided by the pool;

(2)AAcontributions and other money received by the pool

to cover the initial expenses of the fund;

(3)AAinvestments of the fund and money earned from

those investments; and

(4)AAany other money received by the pool.

(c)AAThe pool manager shall manage the fund under the general

supervision of the board. The fund manager, under the general

supervision of the board, shall manage and invest the money in the

fund in the manner provided by the plan of operation.

(d)AAMoney earned by the investment of money in the fund must

be deposited in the fund or reinvested for the fund. (V.T.I.C. Art.

21.49-14, Secs. 12(a), (b), (c), 13.)

Sec.A2209.252.AACONTRIBUTIONS.AAThe board shall determine

the amount of any contributions necessary to meet the initial

expenses of the pool. The board shall make this determination based

on the data provided by the plan of operation. (V.T.I.C. Art.

21.49-14, Sec. 14.)

Sec.A2209.253.AAUSES OF FUND. (a) Administrative expenses

of the pool may be paid from the fund. Payments for administrative

expenses during a fiscal year of the pool may not exceed 10 percent

of the total amount of the money in the fund during that fiscal

year.

(b)AAMoney in the fund may not be used to pay:
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(1)AApunitive damages; or

(2)AAa fine or penalty imposed for a violation of:

(A)AAa statute;

(B)AAan administrative rule of a state agency; or

(C)AAan ordinance or order of a local government.

(V.T.I.C. Art. 21.49-14, Secs. 12(d), (e).)

Sec.A2209.254.AADEPOSITORY BANK.AA(a)AAThe board may select

one or more banks to serve as a depository for money in the fund.

(b)AAA depository bank must execute a bond or provide other

security before the pool manager may deposit fund money in the bank

in an amount that exceeds the maximum amount secured by the Federal

Deposit Insurance Corporation. The bond or other security must be

in an amount sufficient to secure the excess amount of the deposit.

(V.T.I.C. Art. 21.49-14, Sec. 12(f).)

[Sections 2209.255-2209.300 reserved for expansion]

SUBCHAPTER G. POOL COVERAGE

Sec.A2209.301.AASCOPE OF COVERAGE.AA(a)AAThe pool shall

insure a nonprofit organization and the organization’s officers and

employees against liability for acts and omissions under the laws

of this state.

(b)AAThe pool shall provide to a nonprofit organization that

qualifies under this chapter and the plan of operation:

(1)AAprimary liability insurance coverage in an amount

not to exceed $250,000; and

(2)AAexcess liability insurance coverage in an amount

that the board finds is actuarially sound.

(c)AAThe pool may participate in evaluating, settling, and
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defending a claim against a nonprofit organization insured by the

pool if the claim is covered by pool coverage.

(d)AAThe pool is liable in an amount not to exceed the limit

of coverage provided to a nonprofit organization on a claim made

against the organization. (V.T.I.C. Art. 21.49-14, Sec. 3.)

Sec.A2209.302.AACOVERAGE ON CLAIMS-MADE BASIS.AAThe pool may

provide liability insurance coverage on a claims-made basis on

forms approved by the department. (V.T.I.C. Art. 21.49-14, Sec.

17.)

Sec.A2209.303.AAPUNITIVE DAMAGES NOT COVERED.AALiability

insurance coverage provided by the pool may not include coverage

for punitive damages. (V.T.I.C. Art. 21.49-14, Sec. 18.)

Sec.A2209.304.AARATES AND LIMITS OF COVERAGE.AA(a)AATo

ensure that the pool is actuarially sound, the board shall:

(1)AAset the premium rates charged; and

(2)AAdetermine the maximum limits of coverage provided.

(b)AAThe pool manager, for the board ’s consideration, shall:

(1)AAcollect and compile statistical data relating to

the liability insurance coverage provided by the pool, including

relevant loss, expense, and premium data, and other information;

(2)AAprepare the proposed premium rate schedules for

the approval of the board; and

(3)AAprepare the maximum limits of coverage.

(c)AAThe board shall periodically reexamine the rate

schedules and the maximum limits of coverage as conditions change.

(d)AAThe pool manager shall make available to the public the

information described by Subsection (b)(1). (V.T.I.C. Art.
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21.49-14, Secs. 7(e) (part), 15.)

Sec.A2209.305.AACOVERAGE PERIOD.AAA nonprofit organization

that accepts coverage provided by the pool shall maintain that

coverage for at least 24 calendar months following the month in

which the pool issued the coverage. (V.T.I.C. Art.A21.49-14, Sec.

16(a).)

Sec.A2209.306.AANONRENEWAL OF COVERAGE.AA(a)AAExcept as

provided by Subsection (b), the pool may refuse to renew the

coverage of a nonprofit organization that fails to comply with the

pool’s underwriting standards.

(b)AAThe pool may not refuse to renew the coverage of a

nonprofit organization during the first 24 calendar months

following the month in which the nonprofit organization is first

provided coverage by the pool if the organization maintains the

underwriting standards established by the plan of operation.

(V.T.I.C. Art. 21.49-14, Secs. 19(a), (b).)

Sec.A2209.307.AASUBSEQUENT COVERAGE. (a) A nonprofit

organization that voluntarily discontinues coverage provided by

the pool may not subsequently obtain coverage from the pool for at

least 12 calendar months following the month in which the

organization discontinues the coverage.

(b)AAA nonprofit organization whose coverage is not renewed

under Section 2209.306 is not eligible to subsequently apply for

coverage during the 12 calendar months following the month in which

the pool gives written notice of nonrenewal. (V.T.I.C. Art.

21.49-14, Secs. 16(b), 19(c) (part).)

Sec.A2209.308.AAPAYMENT OF CLAIMS AND JUDGMENTS.AA(a)AAIf
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money in the fund would be exhausted by the payment of all final and

settled claims and final judgments during a fiscal year, the pool

shall prorate the amount paid to each person having the claim or

judgment.

(b)AAIf the amount paid by the pool is prorated under this

section, each person described by Subsection (a) shall receive an

amount equal to the percentage that the amount owed to that person

by the pool bears to the total amount owed, outstanding, and payable

by the pool.

(c)AAThe pool shall pay in the next fiscal year the remaining

amount that is due and unpaid to a person who receives a prorated

payment under this section. (V.T.I.C. Art. 21.49-14, Sec. 20.)

CHAPTER 2210. TEXAS WINDSTORM INSURANCE ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2210.001.AAPURPOSE

Sec.A2210.002.AASHORT TITLE

Sec.A2210.003.AAGENERAL DEFINITIONS

Sec.A2210.004.AADEFINITION OF INSURABLE PROPERTY

Sec.A2210.005.AADESIGNATION AS CATASTROPHE AREA OR

AAAAAAAAAAAAAAAAAAINADEQUATE FIRE INSURANCE AREA;

AAAAAAAAAAAAAAAAAAREVOCATION OF DESIGNATION

Sec.A2210.006.AAAPPLICABILITY OF CHAPTER TO CERTAIN

AAAAAAAAAAAAAAAAAAINSURERS

Sec.A2210.007.AAIMMUNITY FROM LIABILITY IN GENERAL

Sec.A2210.008.AADEPARTMENT ORDERS

[Sections 2210.009-2210.050 reserved for expansion]
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SUBCHAPTER B. ADMINISTRATION OF ASSOCIATION

Sec.A2210.051.AACOMPOSITION OF ASSOCIATION; REQUIRED

AAAAAAAAAAAAAAAAAAMEMBERSHIP

Sec.A2210.052.AAMEMBER PARTICIPATION IN ASSOCIATION

Sec.A2210.053.AAOPERATION OF ASSOCIATION

Sec.A2210.054.AAANNUAL STATEMENT

Sec.A2210.055.AALEGAL COUNSEL

Sec.A2210.056.AAUSE OF ASSOCIATION ASSETS

Sec.A2210.057.AAEXAMINATION OF ASSOCIATION

Sec.A2210.058.AAPAYMENT OF EXCESS LOSSES; PREMIUM TAX

AAAAAAAAAAAAAAAAAACREDIT

Sec.A2210.059.AANOTIFICATION REGARDING TAX CREDITS

Sec.A2210.060.AAINDEMNIFICATION BY ASSOCIATION

[Sections 2210.061-2210.100 reserved for expansion]

SUBCHAPTER C. ASSOCIATION BOARD OF DIRECTORS

Sec.A2210.101.AAACCOUNTABLE TO COMMISSIONER

Sec.A2210.102.AACOMPOSITION

Sec.A2210.103.AATERMS

Sec.A2210.104.AAOFFICERS

Sec.A2210.105.AAMEETINGS

Sec.A2210.106.AAIMMUNITY OF DIRECTOR OR OFFICER FROM

AAAAAAAAAAAAAAAAAALIABILITY

[Sections 2210.107-2210.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2210.151.AAADOPTION OF PLAN OF OPERATION

Sec.A2210.152.AACONTENTS OF PLAN OF OPERATION

Sec.A2210.153.AAAMENDMENTS TO PLAN OF OPERATION
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[Sections 2210.154-2210.200 reserved for expansion]

SUBCHAPTER E. INSURANCE COVERAGE

Sec.A2210.201.AADEFINITION OF INSURABLE INTEREST

Sec.A2210.202.AAAPPLICATION FOR COVERAGE

Sec.A2210.203.AAISSUANCE OF COVERAGE; TERM; RENEWAL

Sec.A2210.204.AACANCELLATION OF CERTAIN COVERAGE

Sec.A2210.205.AADELETION OF INSURANCE COVERAGE FROM

AAAAAAAAAAAAAAAAAAOTHER POLICIES

Sec.A2210.206.AAINSURANCE COVERAGE FOR CERTAIN

AAAAAAAAAAAAAAAAAAGOVERNMENTAL ENTITIES

Sec.A2210.207.AAWINDSTORM AND HAIL INSURANCE:

AAAAAAAAAAAAAAAAAAREPLACEMENT COST COVERAGE

Sec.A2210.208.AAWINDSTORM AND HAIL INSURANCE: COVERAGE

AAAAAAAAAAAAAAAAAAFOR CERTAIN INDIRECT LOSSES

[Sections 2210.209-2210.250 reserved for expansion]

SUBCHAPTER F. PROPERTY INSPECTIONS FOR WINDSTORM AND HAIL

INSURANCE

Sec.A2210.251.AAINSPECTION REQUIREMENTS

Sec.A2210.252.AAINTERNATIONAL RESIDENTIAL CODE BUILDING

AAAAAAAAAAAAAAAAAASPECIFICATIONS

Sec.A2210.253.AAINSURER ASSESSMENT: FIRST TIER COASTAL

AAAAAAAAAAAAAAAAAACOUNTY

Sec.A2210.254.AAQUALIFIED INSPECTORS

Sec.A2210.255.AAAPPOINTMENT OF LICENSED ENGINEER AS

AAAAAAAAAAAAAAAAAAINSPECTOR

Sec.A2210.256.AADISCIPLINARY PROCEEDINGS REGARDING

AAAAAAAAAAAAAAAAAAAPPOINTED INSPECTORS
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Sec.A2210.257.AADEPOSIT OF FEES

[Sections 2210.258-2210.300 reserved for expansion]

SUBCHAPTER G. WINDSTORM BUILDING CODE ADVISORY COMMITTEE

Sec.A2210.301.AADEFINITION

Sec.A2210.302.AAADVISORY COMMITTEE

Sec.A2210.303.AATERMS

Sec.A2210.304.AACOMPENSATION

Sec.A2210.305.AAPRESIDING OFFICER

Sec.A2210.306.AAMEETINGS

Sec.A2210.307.AARECOMMENDATIONS FOR CHANGES IN PLAN OF

AAAAAAAAAAAAAAAAAAOPERATION PROCEDURES

Sec.A2210.308.AARULES

[Sections 2210.309-2210.350 reserved for expansion]

SUBCHAPTER H. RATES

Sec.A2210.351.AAASSOCIATION FILINGS

Sec.A2210.352.AAMANUAL RATE FILINGS: ANNUAL FILING

Sec.A2210.353.AAMANUAL RATE FILINGS: AMENDED FILING

Sec.A2210.354.AAMANUAL RATE FILINGS: ADDITIONAL

AAAAAAAAAAAAAAAAAASUPPORTING INFORMATION

Sec.A2210.355.AAGENERAL RATE REQUIREMENTS; RATE

AAAAAAAAAAAAAAAAAASTANDARDS

Sec.A2210.356.AAUNIFORM RATE REQUIREMENTS; INFORMATION

AAAAAAAAAAAAAAAAAAUSED IN DEVELOPING RATES

Sec.A2210.357.AARATE CLASSIFICATIONS

Sec.A2210.358.AAEXPERIENCE DATA

Sec.A2210.359.AALIMITATION ON CERTAIN RATE CHANGES
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Sec.A2210.360.AAUSE OF CERTAIN SURCHARGES IN DEVELOPING

AAAAAAAAAAAAAAAAAARATES

Sec.A2210.361.AAASSOCIATION RECOMMENDATIONS REGARDING

AAAAAAAAAAAAAAAAAAREDUCTIONS IN COVERAGES OR INCREASES

AAAAAAAAAAAAAAAAAAIN DEDUCTIBLES

Sec.A2210.362.AAIMPLIED CONSENT BY APPLICANT FOR

AAAAAAAAAAAAAAAAAAINSURANCE COVERAGE

Sec.A2210.363.AAEFFECT ON RATES OF CERTAIN OTHER

AAAAAAAAAAAAAAAAAAINSURANCE COVERAGE

[Sections 2210.364-2210.400 reserved for expansion]

SUBCHAPTER I. RATE ROLLBACK

Sec.A2210.401.AARATE ROLLBACK FOR CERTAIN RESIDENTIAL

AAAAAAAAAAAAAAAAAACONSTRUCTION

[Sections 2210.402-2210.450 reserved for expansion]

SUBCHAPTER J. CATASTROPHE RESERVE TRUST FUND AND REINSURANCE

PROGRAM

Sec.A2210.451.AADEFINITION

Sec.A2210.452.AAESTABLISHMENT AND USE OF TRUST FUND

Sec.A2210.453.AAREINSURANCE PROGRAM

Sec.A2210.454.AAMITIGATION AND PREPAREDNESS PLAN

[Sections 2210.455-2210.500 reserved for expansion]

SUBCHAPTER K. LIABILITY LIMITS

Sec.A2210.501.AAMAXIMUM LIABILITY LIMITS

Sec.A2210.502.AAADJUSTMENTS TO MAXIMUM LIABILITY LIMITS

Sec.A2210.503.AAFILING OF PROPOSED ADJUSTMENTS WITH

AAAAAAAAAAAAAAAAAACOMMISSIONER
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Sec.A2210.504.AACOMMISSIONER ACTION ON PROPOSED

AAAAAAAAAAAAAAAAAAADJUSTMENTS

Sec.A2210.505.AAREINSURED EXCESS LIMITS

Sec.A2210.506.AAEXCEPTION FROM CERTAIN ADMINISTRATIVE

AAAAAAAAAAAAAAAAAAPROCEDURES

[Sections 2210.507-2210.550 reserved for expansion]

SUBCHAPTER L. APPEALS AND OTHER ACTIONS

Sec.A2210.551.AAAPPEALS

Sec.A2210.552.AACLAIM DISPUTES; VENUE

CHAPTER 2210. TEXAS WINDSTORM INSURANCE ASSOCIATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2210.001.AAPURPOSE.AAAn adequate market for windstorm,

hail, and fire insurance is necessary to the economic welfare of

this state, and without that insurance, the orderly growth and

development of this state would be severely impeded. This chapter

provides a method by which adequate windstorm, hail, and fire

insurance may be obtained in certain designated portions of this

state. (V.T.I.C. Art.A21.49, Sec. 1.)

Sec.A2210.002.AASHORT TITLE.AAThis chapter may be cited as

the Texas Windstorm Insurance Association Act. (V.T.I.C.

Art.A21.49, Sec. 2.)

Sec.A2210.003.AAGENERAL DEFINITIONS.AAIn this chapter,

unless the context clearly indicates otherwise:

(1)AA"Association" means the Texas Windstorm Insurance

Association.

(2)AA"Board of directors" means the board of directors

of the association.
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(3)AA"Catastrophe area" means a municipality, a part of

a municipality, a county, or a part of a county designated by the

commissioner under Section 2210.005.

(4)AA"First tier coastal county" means:

(A)AAAransas County;

(B)AABrazoria County;

(C)AACalhoun County;

(D)AACameron County;

(E)AAChambers County;

(F)AAGalveston County;

(G)AAJefferson County;

(H)AAKenedy County;

(I)AAKleberg County;

(J)AAMatagorda County;

(K)AANueces County;

(L)AARefugio County;

(M)AASan Patricio County; or

(N)AAWillacy County.

(5)AA"Inadequate fire insurance area" means a

municipality or county designated by the commissioner under Section

2210.005 that constitutes, or is located in, a catastrophe area.

(6)AA"Insurance" means Texas fire and explosion

insurance and Texas windstorm and hail insurance.

(7)AA"Net direct premium" means gross direct written

premium less return premium on each canceled contract, regardless

of assumed or ceded reinsurance, that is written on property in this

state, as defined by the board of directors.
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(8)AA"New building code" means a building standard,

specification, or guideline adopted by the commissioner after May

1, 1997, that must be satisfied before new residential construction

qualifies for a certificate of compliance that constitutes evidence

of insurability of the structure by the association.

(9)AA"Plan of operation" means the plan adopted under

this chapter for the operation of the association.

(10)AA"Seacoast territory" means the territory of this

state composed of the first tier coastal counties and the second

tier coastal counties.

(11)AA"Second tier coastal county" means:

(A)AABee County;

(B)AABrooks County;

(C)AAFort Bend County;

(D)AAGoliad County;

(E)AAHardin County;

(F)AAHarris County;

(G)AAHidalgo County;

(H)AAJackson County;

(I)AAJim Wells County;

(J)AALiberty County;

(K)AALive Oak County;

(L)AAOrange County;

(M)AAVictoria County; or

(N)AAWharton County.

(12)AA"Texas fire and explosion insurance" means

insurance against direct loss to insurable property incurred as a
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result of fire or explosion, as those terms are defined and limited

in policies and forms approved by the department.

(13)AA"Texas windstorm and hail insurance" means

deductible insurance against:

(A)AAdirect loss to insurable property incurred as

a result of windstorm or hail, as those terms are defined and

limited in policies and forms approved by the department; and

(B)AAindirect losses resulting from the direct

loss. (V.T.I.C. Art.A21.49, Secs. 3(b), (c) (part), (d), (e), (g),

(h) (part), (i) (part), (j), (l), (m), (n), (o); New.)

Sec.A2210.004.AADEFINITION OF INSURABLE PROPERTY.AA(a)AAFor

purposes of this chapter and subject to this section, "insurable

property" means immovable property at a fixed location in a

catastrophe area or corporeal movable property located in that

immovable property, as designated in the plan of operation, that is

determined by the association according to the criteria specified

in the plan of operation to be in an insurable condition against

windstorm and hail or fire and explosion, as appropriate, as

determined by normal underwriting standards.

(b)AAA structure located in a catastrophe area, construction

of which began on or after the 30th day after the date of

publication of the plan of operation, that is not built in

compliance with building specifications set forth in the plan of

operation or continued in compliance with those specifications,

does not constitute an insurable risk for purposes of windstorm and

hail insurance except as otherwise provided by this chapter.

(c)AAA structure, or an addition to a structure, that is
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constructed in conformity with plans and specifications that comply

with the specifications set forth in the plan of operation at the

time construction begins may not be declared ineligible for

windstorm and hail insurance as a result of subsequent changes in

the building specifications set forth in the plan of operation.

(d)AAExcept as otherwise provided by this section, if repair

of damage to a structure involves replacement of items covered in

the building specifications set forth in the plan of operation, the

repairs must be completed in a manner that complies with those

specifications for the structure to continue to be insurable

property for windstorm and hail insurance.

(e)AAIf repair to a structure, other than a roof repair that

exceeds 100 square feet, is less than five percent of the total

amount of property coverage on the structure, the repairs may be

completed in a manner that returns the structure to the structure ’s

condition immediately before the loss without affecting the

eligibility of the structure to qualify as insurable property.

(f)AAThis chapter does not preclude special rating of

individual risks as may be provided in the plan of operation.

(g)AAFor purposes of this chapter, a residential structure is

insurable property if:

(1)AAthe residential structure is not:

(A)AAa condominium, apartment, duplex, or other

multifamily residence; or

(B)AAa hotel or resort facility;

(2)AAthe residential structure is located within an

area designated as a unit under the Coastal Barrier Resources Act
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(Pub. L. No. 97-348); and

(3)AAa building permit or plat for the residential

structure was filed with the municipality, the county, or the

United States Army Corps of Engineers before January 1, 2004.

(V.T.I.C. Art.A21.49, Sec. 3(f).)

Sec.A2210.005.AADESIGNATION AS CATASTROPHE AREA OR

INADEQUATE FIRE INSURANCE AREA; REVOCATION OF

DESIGNATION.AA(a)AAAfter at least 10 days ’ notice and a hearing,

the commissioner may designate an area of this state as a

catastrophe area if the commissioner determines that windstorm and

hail insurance is not reasonably available to a substantial number

of the owners of insurable property located in that territory

because the territory is subject to unusually frequent and severe

damage resulting from windstorms or hailstorms.

(b)AAAfter at least 10 days ’ notice and a hearing, the

commissioner may designate an area of this state as an inadequate

fire insurance area if the commissioner determines that fire and

explosion insurance is not reasonably available to a substantial

number of owners of insurable property located in that area.

(c)AAThe commissioner shall revoke a designation made under

Subsection (a) or (b) if the commissioner determines, after at

least 10 days’ notice and a hearing, that the applicable insurance

coverage is no longer reasonably unavailable to a substantial

number of owners of insurable property within the designated

territory.

(d)AAIf the association determines that windstorm and hail

insurance or fire and explosion insurance is no longer reasonably
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unavailable to a substantial number of owners of insurable property

in a territory designated as a catastrophe area or inadequate fire

insurance area, as applicable, the association may request in

writing that the commissioner revoke the designation. After at

least 10 days’ notice and a hearing, but not later than the 30th day

after the date of the hearing, the commissioner shall:

(1)AAapprove the request and revoke the designation; or

(2)AAreject the request. (V.T.I.C. Art.A21.49, Secs.

3(h) (part), (i) (part).)

Sec.A2210.006.AAAPPLICABILITY OF CHAPTER TO CERTAIN

INSURERS.AA(a)AAExcept as provided by Subsection (b), this chapter

applies to each insurer authorized to engage in the business of

property insurance in this state, including a county mutual

insurance company, a Lloyd’s plan, and a reciprocal or

interinsurance exchange.

(b)AAThis chapter does not apply to:

(1)AAa farm mutual insurance company operating under

Chapter 911;

(2)AAa county mutual fire insurance company described

by Section 912.310; or

(3)AAa mutual insurance company or a statewide mutual

assessment company engaged in business under Chapter 12 or 13,

Title 78, Revised Statutes, respectively, before those chapters’

repeal by Section 18, Chapter 40, Acts of the 41st Legislature, 1st

Called Session, 1929, as amended by Section 1, Chapter 60, General

Laws, Acts of the 41st Legislature, 2nd Called Session, 1929, that

retains the rights and privileges under the repealed law to the
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extent provided by those sections. (V.T.I.C. Art.A21.49, Secs.

3(k), 18.)

Sec.A2210.007.AAIMMUNITY FROM LIABILITY IN

GENERAL.AA(a)AAThis section applies to:

(1)AAthe association and a director, agent, or

association staff;

(2)AAthe commissioner, the department, and department

staff; and

(3)AAa participating insurer and the insurer’s agents

and staff.

(b)AAA person described by Subsection (a) is not liable, and

a cause of action does not arise against the person, for:

(1)AAan inspection made under the plan of operation; or

(2)AAany statement made in good faith by the person:

(A)AAin a report or communication concerning risks

submitted to the association; or

(B)AAat any administrative hearing conducted

under this chapter in connection with the inspection or statement.

(V.T.I.C. Art.A21.49, Sec. 10(c).)

Sec.A2210.008.AADEPARTMENT ORDERS.AA(a)AAAfter notice and

hearing as provided by Subsection (b), the commissioner may issue

any orders that the commissioner considers necessary to implement

this chapter, including orders regarding maximum rates,

competitive rates, and policy forms.

(b)AABefore the commissioner adopts an order, the department

shall post notice of the hearing on the order at the secretary of

state’s office in Austin and shall hold a hearing to consider the
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proposed order. Any person may appear at the hearing and testify

for or against the adoption of the order. (V.T.I.C. Art.A21.49,

Sec. 5A.)

[Sections 2210.009-2210.050 reserved for expansion]

SUBCHAPTER B. ADMINISTRATION OF ASSOCIATION

Sec.A2210.051.AACOMPOSITION OF ASSOCIATION; REQUIRED

MEMBERSHIP.AA(a)AAThe association is composed of all property

insurers authorized to engage in the business of property insurance

in this state, other than insurers prevented by law from writing on

a statewide basis coverages available through the association.

(b)AAAs a condition of the insurer’s authority to engage in

the business of insurance in this state, each insurer subject to

Subsection (a) must be a member of the association and must remain a

member for the duration of the association ’s existence. An insurer

that ceases to be a member of the association remains liable on

insurance contracts entered into during the insurer’s membership in

the association to the same extent and effect as if the insurer ’s

membership in the association had not been terminated.

(c)AAAn insurer that becomes authorized to write and is

engaged in writing insurance that requires the insurer to be a

member of the association shall become a member of the association

on the January 1 following the effective date of that

authorization. The determination of the insurer ’s participation in

the association is made as of the date of the insurer ’s membership

in the manner used to determine participation for all other members

of the association. (V.T.I.C. Art.A21.49, Secs. 4(a), 5(b)

(part).)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

840



Sec.A2210.052.AAMEMBER PARTICIPATION IN ASSOCIATION. (a)

Each member of the association shall participate in the writings,

expenses, profits, and losses of the association in the proportion

that the net direct premiums of that member during the preceding

calendar year bears to the aggregate net direct premiums by all

members of the association, as determined using the information

provided under Subsection (b).

(b)AAThe department shall review annual statements, other

reports, and other statistics that the department considers

necessary to obtain the information required under Subsection (a)

and shall provide that information to the association. The

department is entitled to obtain the annual statements, other

reports, and other statistics from any member of the association.

(c)AAEach member’s participation in the association shall be

determined annually in the manner provided by the plan of

operation. For purposes of determining participation in the

association, two or more members that are subject to common

ownership or that operate in this state under common management or

control shall be treated as a single member. The determination

shall also include the net direct premiums of an affiliate that is

under that common management or control, including an affiliate

that is not authorized to engage in the business of property

insurance in this state.

(d)AANotwithstanding Subsection (a), a member, in accordance

with the plan of operation, is entitled to receive credit for

similar insurance voluntarily written in an area designated by the

commissioner. The member’s participation in the writings of the
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association shall be reduced in accordance with the plan of

operation. (V.T.I.C. Art.A21.49, Sec. 5(b) (part).)

Sec.A2210.053.AAOPERATION OF ASSOCIATION.AA(a)AAIn

accordance with this chapter and the plan of operation, and with

respect to insurance on insurable property, the association, on

behalf of the association ’s members, may:

(1)AAcause issuance of insurance policies to applicants

for insurance coverage;

(2)AAassume reinsurance from the members;

(3)AAcede reinsurance to the members; and

(4)AApurchase reinsurance on behalf of the members.

(b)AAThe department may develop programs to improve the

efficient operation of the association, including a program

designed to create incentives for insurers to write windstorm and

hail insurance voluntarily to cover property located in a

catastrophe area, especially property located on the barrier

islands of this state. (V.T.I.C. Art.A21.49, Secs. 5(a), (e).)

Sec.A2210.054.AAANNUAL STATEMENT.AA(a)AAThe association

shall file annually with the department a statement covering

periods designated by the department that summarizes the

transactions, conditions, operations, and affairs of the

association during the preceding year.

(b)AAThe statement must:

(1)AAbe filed at times designated by the department;

(2)AAcontain the information prescribed by the

department; and

(3)AAbe in the form prescribed by the department.
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(V.T.I.C. Art.A21.49, Sec. 12.)

Sec.A2210.055.AALEGAL COUNSEL.AA(a)AAThe association shall

establish a plan in the plan of operation under which the

association’s legal representation before the department and the

legislature is without conflict of interest or the appearance of a

conflict of interest as defined by the Texas Disciplinary Rules of

Professional Conduct.

(b)AAThe association shall adopt separate and distinct

procedures for legal counsel in disputes involving policyholder

claims against the association. (V.T.I.C. Art.A21.49, Sec. 12A.)

Sec.A2210.056.AAUSE OF ASSOCIATION ASSETS.AA(a)AAThe

association’s net earnings may not inure, in whole or in part, to

the benefit of a private shareholder or individual.

(b)AAThe association ’s assets may not be used for or diverted

to any purpose other than to:

(1)AAsatisfy, in whole or in part, the liability of the

association on claims made on policies written by the association;

(2)AAmake investments authorized under applicable law;

(3)AApay reasonable and necessary administrative

expenses incurred in connection with the operation of the

association and the processing of claims against the association;

or

(4)AAmake remittance under the laws of this state to be

used by this state to:

(A)AApay claims made on policies written by the

association;

(B)AApurchase reinsurance covering losses under
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those policies; or

(C)AAprepare for or mitigate the effects of

catastrophic natural events.

(c)AAOn dissolution of the association, all assets of the

association revert to this state. (V.T.I.C. Art.A21.49, Secs.

4(c), (d).)

Sec.A2210.057.AAEXAMINATION OF ASSOCIATION.AA(a)AAThe

association is subject to Sections 401.051, 401.052,

401.054-401.062, 401.151, 401.152, 401.155, and 401.156 and

Subchapter A, Chapter 86.

(b)AAA final examination report of the association resulting

from an examination as provided by this section is a public record

and is available to the public at the offices of the department in

accordance with Chapter 552, Government Code. (V.T.I.C.

Art.A21.49, Sec. 5B.)

Sec.A2210.058.AAPAYMENT OF EXCESS LOSSES; PREMIUM TAX

CREDIT.AA(a)AAIf, in any calendar year, an occurrence or series of

occurrences in a catastrophe area results in insured losses and

operating expenses of the association in excess of premium and

other revenue of the association, the excess losses shall be paid as

follows:

(1)AA$100 million shall be assessed against the members

of the association as provided by Subsection (b);

(2)AAlosses in excess of $100 million shall be paid from

the catastrophe reserve trust fund established under Subchapter J

and any reinsurance program established by the association;

(3)AAfor losses in excess of those paid under
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Subdivisions (1) and (2), an additional $200 million shall be

assessed against the members of the association, as provided by

Subsection (b); and

(4)AAlosses in excess of those paid under Subdivisions

(1), (2), and (3) shall be assessed against members of the

association, as provided by Subsection (b).

(b)AAThe proportion of the losses allocable to each insurer

under Subsections (a)(1), (3), and (4) shall be determined in the

manner used to determine each insurer’s participation in the

association for the year under Section 2210.052.

(c)AAAn insurer may credit an amount paid in accordance with

Subsection (a)(4) in a calendar year against the insurer ’s premium

tax under Chapter 221. The tax credit authorized under this

subsection shall be allowed at a rate not to exceed 20 percent per

year for five or more successive years following the year of payment

of the claims. The balance of payments made by the insurer and not

claimed as a premium tax credit may be reflected in the books and

records of the insurer as an admitted asset of the insurer for all

purposes, including exhibition in an annual statement under Section

862.001. (V.T.I.C. Art.A21.49, Sec. 19.)

Sec.A2210.059.AANOTIFICATION REGARDING TAX CREDITS. (a)

The association shall immediately notify the department if an

occurrence or series of occurrences in a catastrophe area results

in insured losses that result in a tax credit under Section

2210.058(c) in a calendar year.

(b)AAOn receipt of notice under Subsection (a), the

department shall immediately notify the governor and the
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appropriate committees of each house of the legislature of the

amount of insured losses eligible for tax credits under Section

2210.058(c). (V.T.I.C. Art.A21.49, Sec. 5(l).)

Sec.A2210.060.AAINDEMNIFICATION BY ASSOCIATION. (a) Except

as provided by Subsection (b), the association shall indemnify each

director, officer, and employee of the association and each member

of the association against all costs and expenses actually and

necessarily incurred by the person or entity in connection with the

defense of an action or proceeding in which the person or entity is

made a party because of the person’s status as a director, officer,

or employee of the association or the member ’s status as a member of

the association.

(b)AASubsection (a) does not apply to a matter in which the

person or entity is determined in the action or proceeding to be

liable because of misconduct in the performance of duties as a

director, officer, or employee of the association or a member of the

association.

(c)AASubsection (a) does not authorize the association to

indemnify a member of the association for participating in the

writings, expenses, profits, and losses of the association in the

manner provided by this chapter.

(d)AAIndemnification under this section is not exclusive of

other rights to which the member or officer may be entitled as a

matter of law. (V.T.I.C. Art.A21.49, Sec. 11.)

[Sections 2210.061-2210.100 reserved for expansion]

SUBCHAPTER C. ASSOCIATION BOARD OF DIRECTORS

Sec.A2210.101.AAACCOUNTABLE TO COMMISSIONER.AAThe board of

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

846



directors is responsible and accountable to the commissioner.

(V.T.I.C. Art.A21.49, Sec. 5(g) (part).)

Sec.A2210.102.AACOMPOSITION.AA(a)AAThe board of directors

is composed of the following nine members:

(1)AAfive representatives of different insurers who are

members of the association, elected by the members as provided by

the plan of operation;

(2)AAtwo public representatives who are nominated by

the office of public insurance counsel and who, as of the date of

the appointment:

(A)AAreside in a catastrophe area; and

(B)AAare policyholders of the association; and

(3)AAtwo general property and casualty agents:

(A)AAwho have demonstrated experience in the

association; and

(B)AAwhose principal offices, as of the date of

the appointment, are located in a catastrophe area.

(b)AAThe persons appointed under Subsections (a)(2) and (3)

must be from different counties. (V.T.I.C. Art.A21.49, Secs. 5(g)

(part), (i).)

Sec.A2210.103.AATERMS.AA(a)AAMembers of the board of

directors serve three-year staggered terms, with the terms of three

members expiring on the third Tuesday of March of each year.

(b)AAA person may serve on the board of directors for not more

than three consecutive full terms, not to exceed nine years.

(V.T.I.C. Art.A21.49, Sec. 5(h).)

Sec.A2210.104.AAOFFICERS.AAThe board of directors shall
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elect from the board’s membership an executive committee consisting

of a presiding officer, assistant presiding officer, and

secretary-treasurer. At least one of the officers must be a member

appointed under Section 2210.102(a)(2) or (3). (V.T.I.C.

Art.A21.49, Sec. 5(j).)

Sec.A2210.105.AAMEETINGS.AA(a)AAExcept for an emergency

meeting, the association shall notify the department not later than

the 11th day before the date of a meeting of the board of directors

or of the members of the association.

(b)AAExcept for a closed meeting authorized by Subchapter D,

Chapter 551, Government Code, a meeting of the board of directors or

of the members of the association is open to:

(1)AAthe commissioner or the commissioner ’s designated

representative; and

(2)AAthe public.

(c)AANotice of a meeting of the board of directors or the

association must be given as provided by Chapter 551, Government

Code. (V.T.I.C. Art.A21.49, Sec. 5(k).)

Sec.A2210.106.AAIMMUNITY OF DIRECTOR OR OFFICER FROM

LIABILITY.AA(a)AAA director or officer of the association is not

individually liable for an act or failure to act in the performance

of official duties in connection with the association.

(b)AASubsection (a) does not apply to:

(1)AAan act or failure to act of the association or an

employee of the association;

(2)AAan act or omission involving a motor vehicle; or

(3)AAan act or failure to act that constitutes bad
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faith, intentional misconduct, or gross negligence. (V.T.I.C.

Art.A21.49, Secs. 10(a), (b).)

[Sections 2210.107-2210.150 reserved for expansion]

SUBCHAPTER D. PLAN OF OPERATION

Sec.A2210.151.AAADOPTION OF PLAN OF OPERATION. With the

advice of the board of directors, the commissioner by rule shall

adopt the plan of operation to provide:

(1)AATexas windstorm and hail insurance in a

catastrophe area; and

(2)AATexas fire and explosion insurance in an

inadequate fire insurance area. (V.T.I.C. Art.A21.49, Secs. 3(c)

(part), 5(c) (part).)

Sec.A2210.152.AACONTENTS OF PLAN OF OPERATION.AA(a)AAThe

plan of operation must:

(1)AAprovide for the efficient, economical, fair, and

nondiscriminatory administration of the association; and

(2)AAinclude:

(A)AAa plan for the equitable assessment of the

members of the association to defray losses and expenses;

(B)AAunderwriting standards;

(C)AAprocedures for accepting and ceding

reinsurance;

(D)AAprocedures for determining the amount of

insurance to be provided to specific risks;

(E)AAtime limits and procedures for processing

applications for insurance; and

(F)AAother provisions as considered necessary by
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the department to implement the purposes of this chapter.

(b)AAThe plan of operation may provide for liability limits

for an insured structure and for the corporeal movable property

located in the structure. (V.T.I.C. Art.A21.49, Secs. 3(c) (part),

5(c) (part), (d).)

Sec.A2210.153.AAAMENDMENTS TO PLAN OF OPERATION.AA(a)AAThe

association may present a recommendation for a change in the plan of

operation to the department at:

(1)AAperiodic hearings conducted by the department for

that purpose; or

(2)AAhearings relating to property and casualty

insurance rates.

(b)AAThe association must present a proposed change to the

department in writing in the manner prescribed by the commissioner.

A proposed change does not take effect unless adopted by the

commissioner by rule.

(c)AAAn interested person may, in accordance with Chapter

2001, Government Code, petition the commissioner to modify the plan

of operation. (V.T.I.C. Art.A21.49, Secs. 5(c) (part), (f).)

[Sections 2210.154-2210.200 reserved for expansion]

SUBCHAPTER E. INSURANCE COVERAGE

Sec.A2210.201.AADEFINITION OF INSURABLE INTEREST.AAIn this

subchapter, "insurable interest" includes any lawful and

substantial economic interest in the safety or preservation of

property from loss, destruction, or pecuniary damage. (V.T.I.C.

Art.A21.49, Sec. 6(a) (part).)

Sec.A2210.202.AAAPPLICATION FOR COVERAGE.AA(a)AAA person
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who has an insurable interest in insurable property may apply to the

association for insurance coverage provided under the plan of

operation and an inspection of the property, subject to any rules,

including any inspection fee, established by the board of directors

and approved by the commissioner.

(b)AAA general property and casualty agent must submit an

application for the insurance coverage on behalf of the applicant

on forms prescribed by the association. The application must

contain a statement as to whether the applicant has submitted or

will submit the premium in full from personal funds or, if not, to

whom a balance is or will be due. (V.T.I.C. Art.A21.49, Sec. 6(a)

(part).)

Sec.A2210.203.AAISSUANCE OF COVERAGE; TERM;

RENEWAL.AA(a)AAIf the association determines that the property for

which an application for insurance coverage is made is insurable

property, the association, on payment of the premium, shall direct

the issuance of an insurance policy as provided by the plan of

operation.

(b)AAA policy issued under this section is for a one-year

term.

(c)AAA policy may be renewed annually on application for

renewal as long as the property continues to be insurable property.

(V.T.I.C. Art.A21.49, Secs. 6(b) (part), (c).)

Sec.A2210.204.AACANCELLATION OF CERTAIN COVERAGE. (a)

Subsections (b) and (c) apply if:

(1)AAan agent or another person, firm, or corporation

finances the payment of all or a portion of the premium for
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insurance coverage;

(2)AAthere is an outstanding balance for the financing

of the premium; and

(3)AAthat balance, or an installment of that balance,

is not paid before the expiration of the 10th day after the due

date.

(b)AAThe agent or other person, firm, or corporation to whom

the balance described by Subsection (a) is due may request

cancellation of the insurance coverage by:

(1)AAreturning the policy, with proof that the insured

was notified of the return; or

(2)AArequesting the association to cancel the insurance

coverage by a notice mailed to the insured and to any others shown

in the policy as having an insurable interest in the property.

(c)AAOn completion of cancellation under Subsection (b), the

association shall refund the unearned premium, less any minimum

retained premium set forth in the plan of operation, to the person,

firm, or corporation to whom the unpaid balance is due.

(d)AAIf an insured requests cancellation of the insurance

coverage, the association shall refund the unearned premium payable

to the insured and the holder of an unpaid balance. The general

property and casualty agent who submitted the application shall

refund the agent’s commission on any unearned premium in the same

manner. (V.T.I.C. Art.A21.49, Sec. 6(b) (part).)

Sec.A2210.205.AADELETION OF INSURANCE COVERAGE FROM OTHER

POLICIES.AAThe department shall prepare endorsements and forms

applicable to the standard prescribed policies that delete
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insurance coverages available through the association, and the

commissioner shall promulgate the applicable reduction of premiums

and rates for the use of the endorsement or form. (V.T.I.C.

Art.A21.49, Sec. 7.)

Sec.A2210.206.AAINSURANCE COVERAGE FOR CERTAIN GOVERNMENTAL

ENTITIES.AA(a)AAIn insuring property of this state or property of a

political subdivision of this state, the association may not direct

an insurer to issue the policy if the insurer ’s organizational plan

precludes the insurer from writing insurance coverage for this

state or a political subdivision of this state.

(b)AAAn insurer described by Subsection (a) may not act as a

reinsurer with respect to an insurance policy described by

Subsection (a). (V.T.I.C. Art.A21.49, Sec. 4(b).)

Sec.A2210.207.AAWINDSTORM AND HAIL INSURANCE: REPLACEMENT

COST COVERAGE.AA(a)AAIn this section, "roof covering" means:

(1)AAthe roofing material exposed to the weather;

(2)AAthe underlayments applied for moisture

protection; and

(3)AAall flashings required in the replacement of a

roof covering.

(b)AASubject to any applicable deductibles and the limits for

the coverage purchased by the insured, a windstorm and hail

insurance policy issued by the association may include replacement

cost coverage for one- and two-family dwellings, including

outbuildings, as provided under the dwelling extension coverage in

the policy.

(c)AAIf, at the time of loss, the total amount of insurance
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applicable to a dwelling is equal to 80 percent or more of the full

replacement cost of the dwelling or equal to the maximum amount of

insurance otherwise available through the association, coverage

applicable to the dwelling under the policy is extended to include

the full cost of repair or replacement, without a deduction for

depreciation.

(d)AAIf, at the time of loss, the total amount of insurance

applicable to a dwelling is equal to less than 80 percent of the

full replacement cost of the dwelling and less than the maximum

amount of insurance available through the association, liability

for loss under the policy may not exceed the replacement cost of the

part of the dwelling that is damaged or destroyed, less

depreciation.

(e)AANotwithstanding this chapter or any other law, the

commissioner, after notice and hearing, may adopt rules to:

(1)AAauthorize the association to provide actual cash

value coverage instead of replacement cost coverage on the roof

covering of a building insured by the association; and

(2)AAestablish:

(A)AAthe conditions under which the association

may provide that actual cash value coverage;

(B)AAthe appropriate premium reductions when

coverage for the roof covering is provided on an actual cash value

basis; and

(C)AAthe disclosure that must be provided to the

policyholder, prominently displayed on the face of the windstorm

and hail insurance policy.
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(f)AANotwithstanding Chapter 40, a hearing under Subsection

(e) shall be held before the commissioner or the commissioner ’s

designee.

(g)AAThe commissioner may adopt rules as necessary to

implement this section. (V.T.I.C. Art.A21.49, Sec. 8A.)

Sec.A2210.208.AAWINDSTORM AND HAIL INSURANCE: COVERAGE FOR

CERTAIN INDIRECT LOSSES.AA(a)AAExcept as provided by Subsections

(e) and (f), a windstorm and hail insurance policy issued by the

association for a dwelling, as that term is defined by the

department or a successor to the department, must include coverage

for:

(1)AAwind-driven rain damage, regardless of whether an

opening is made by the wind;

(2)AAloss of use; and

(3)AAconsequential losses.

(b)AAA windstorm and hail insurance policy issued by the

association for tenant contents of a dwelling or other residential

building must include coverage for loss of use and consequential

losses.

(c)AAThe coverage required under Subsection (a) or (b) must

be made:

(1)AAaccording to forms approved by the commissioner;

and

(2)AAfor a premium paid by the insured based on rates

established by commissioner rule.

(d)AAThe association shall provide coverage under this

section as directed by commissioner rule.
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(e)AAThe association is not required to offer coverage for

indirect losses as provided by Subsection (a) or (b) unless that

coverage was excluded from a companion policy in the voluntary

market.

(f)AAThe association is not required to provide coverage for:

(1)AAloss of use, if the loss is loss of rent or loss of

rental value; or

(2)AAadditional living expenses, if the insured

property is a secondary or a nonprimary residence. (V.T.I.C.

Art.A21.49, Sec. 8B.)

[Sections 2210.209-2210.250 reserved for expansion]

SUBCHAPTER F. PROPERTY INSPECTIONS FOR WINDSTORM AND HAIL

INSURANCE

Sec.A2210.251.AAINSPECTION REQUIREMENTS.AA(a)AAExcept as

provided by this section, to be considered insurable property

eligible for windstorm and hail insurance coverage from the

association, a structure that is constructed or repaired or to

which additions are made on or after January 1, 1988, must be

inspected or approved by the department for compliance with the

plan of operation.

(b)AAAfter January 1, 2004, for geographic areas specified by

the commissioner, the commissioner by rule shall adopt the 2003

International Residential Code for one- and two-family dwellings

published by the International Code Council. For those geographic

areas, the commissioner by rule may adopt a subsequent edition of

that code and may adopt any supplements published by the

International Code Council and amendments to that code.
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(c)AAAfter January 1, 2004, a person must submit a notice of a

windstorm inspection to the unit responsible for certification of

windstorm inspections at the department before beginning to

construct, alter, remodel, enlarge, or repair a structure.

(d)AAA structure constructed or repaired or to which

additions were made before January 1, 1988, that is located in an

area that was governed at the time of the construction, repair, or

addition by a building code recognized by the association is

insurable property eligible for windstorm and hail insurance

coverage from the association without compliance with the

inspection or approval requirements of this section or the plan of

operation.

(e)AAA structure constructed or repaired or to which

additions were made before January 1, 1988, that is located in an

area not governed by a building code recognized by the association

is insurable property eligible for windstorm and hail insurance

coverage from the association without compliance with the

inspection or approval requirements of this section or the plan of

operation if the structure was previously insured by an insurer

authorized to engage in the business of insurance in this state and

the structure is in essentially the same condition as when

previously insured, except for normal wear and tear, and is without

any structural change other than a change made according to code.

For purposes of this subsection, evidence of previous insurance

coverage includes:

(1)AAa copy of a previous insurance policy;

(2)AAcopies of canceled checks or agent’s records that
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show payments for previous policies; and

(3)AAa copy of the title to the structure or mortgage

company records that show previous policies.

(f)AAThe department shall issue a certificate of compliance

for each structure that qualifies for coverage. The certificate is

evidence of insurability of the structure by the association.

(g)AAThe department may enter into agreements and contracts

as necessary to implement this section.

(h)AAThe department may charge a reasonable fee to cover the

cost of making building requirements and inspection standards

available to the public. (V.T.I.C. Art.A21.49, Secs. 6A(a), (b),

(g), (h).)

Sec.A2210.252.AAINTERNATIONAL RESIDENTIAL CODE BUILDING

SPECIFICATIONS.AA(a)AAAfter January 1, 2004, for geographic areas

specified by the commissioner, the commissioner by rule may

supplement the plan of operation building specifications with the

structural provisions of the International Residential Code for

one- and two-family dwellings, as published by the International

Code Council or an analogous entity recognized by the department.

(b)AAFor a geographic area specified under Subsection (a),

the commissioner by rule may adopt a subsequent edition of the

International Residential Code for one- and two-family dwellings

and may adopt a supplement published by the International Code

Council or an amendment to that code. (V.T.I.C. Art.A21.49, Sec.

5(m).)

Sec.A2210.253.AAINSURER ASSESSMENT: FIRST TIER COASTAL

COUNTY.AA(a)AAIn this section, "property insurance" means a
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commercial or residential insurance policy prescribed or approved

by the department that provides coverage for windstorm and hail

damage, including a Texas windstorm and hail insurance policy.

(b)AAThe department shall assess each insurer that provides

property insurance in a first tier coastal county in accordance

with this section.

(c)AAThe total assessment under this section in a state

fiscal year must be in the amount estimated by the department as

necessary to cover the administrative costs of the windstorm

inspection program under Section 2210.251 to be incurred in the

first tier coastal counties in that fiscal year.

(d)AAThe assessment must be based on each insurer ’s

proportionate share of the total extended coverage and other allied

lines premium received by all insurers for property insurance in

the first tier coastal counties in the calendar year preceding the

year in which the assessment is made.

(e)AAThe commissioner shall adopt rules to implement the

assessment of insurers under this section. (V.T.I.C. Art.A21.49,

Secs. 6B(a), (b) (part), (c), (d).)

Sec.A2210.254.AAQUALIFIED INSPECTORS.AA(a)AAFor purposes of

this chapter, a "qualified inspector" includes:

(1)AAa person determined by the department to be

qualified because of training or experience to perform building

inspections;

(2)AAa licensed professional engineer who meets the

requirements specified by commissioner rule for appointment to

conduct windstorm inspections; and
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(3)AAan inspector who:

(A)AAis certified by the International Code

Council, the Building Officials and Code Administrators

International, Inc., the International Conference of Building

Officials, or the Southern Building Code Congress International,

Inc.;

(B)AAhas certifications as a buildings inspector

and coastal construction inspector; and

(C)AAcomplies with other requirements specified

by commissioner rule.

(b)AAA windstorm inspection may be performed only by a

qualified inspector.

(c)AABefore performing building inspections, a qualified

inspector must be approved and appointed or employed by the

department.

(d)AAThe department may charge a reasonable fee for the

filing of applications by and determining the qualifications of

persons for appointment as qualified inspectors. (V.T.I.C.

Art.A21.49, Sec. 6A(d).)

Sec.A2210.255.AAAPPOINTMENT OF LICENSED ENGINEER AS

INSPECTOR.AA(a)AAOn request of an engineer licensed by the Texas

Board of Professional Engineers, the commissioner shall appoint the

engineer as an inspector under this subchapter not later than the

10th day after the date the engineer delivers to the commissioner

information demonstrating that the engineer is qualified to perform

windstorm inspections under this subchapter.

(b)AAThe commissioner shall adopt rules establishing the
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information to be considered in appointing engineers under this

section. (V.T.I.C. Art.A21.49, Sec. 6D.)

Sec.A2210.256.AADISCIPLINARY PROCEEDINGS REGARDING

APPOINTED INSPECTORS. (a) After notice and hearing, the

department may revoke an appointment made under Section 2210.254 if

the appointee is found to be in violation of this subchapter or a

rule of the commissioner adopted under this subchapter.

(b)AAThe commissioner, instead of revocation, may impose one

or more of the following sanctions if the commissioner determines

from the facts that the sanction would be fair, reasonable, or

equitable:

(1)AAsuspension of the appointment for a specific

period, not to exceed one year;

(2)AAissuance of an order directing the appointee to

cease and desist from the specified activity or failure to act

determined to be in violation of this subchapter or rules of the

commissioner adopted under this subchapter; or

(3)AAif the commissioner finds that the appointee

knowingly, wilfully, fraudulently, or with gross negligence signed

or caused to be prepared an inspection report that contains a false

or fraudulent statement, issuance of an order directing the

appointee to pay within a specified time, not to exceed 60 days, a

fine not to exceed $5,000 for the violation.

(c)AAA fine paid as a result of an order issued under

Subsection (b)(3) shall be deposited in the general revenue fund.

(d)AAIf it is found after a hearing that an appointee has

failed to comply with an order issued under Subsection (b), the
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department shall, unless the order is stayed, revoke the

appointment of the person.

(e)AAThe department may informally dispose of any matter

under Subsection (a) or (b) by consent order or default.

(f)AAIf an appointee is an engineer licensed by the Texas

Board of Professional Engineers who is found by the department to

have knowingly, wilfully, fraudulently, or with gross negligence

signed or caused to be prepared an inspection report that contains a

false or fraudulent statement, the commissioner may take action

against the appointee in the manner provided by Subsections (a) and

(b) but may not assess a fine against the appointee. The

commissioner shall notify the Texas Board of Professional Engineers

of an order issued by the commissioner against an appointee who is

an engineer licensed by that board, including an order suspending

or revoking the appointment of the person. (V.T.I.C. Art.A21.49,

Secs. 6A(j), (j-1), (k), (k-1).)

Sec.A2210.257.AADEPOSIT OF FEES.AAAll fees collected by the

department under this subchapter shall be deposited to the credit

of the Texas Department of Insurance operating account. (V.T.I.C.

Art.A21.49, Sec. 6A(i).)

[Sections 2210.258-2210.300 reserved for expansion]

SUBCHAPTER G. WINDSTORM BUILDING CODE ADVISORY COMMITTEE

Sec.A2210.301.AADEFINITION.AAIn this subchapter, "advisory

committee" means the Windstorm Building Code Advisory Committee on

Specifications and Maintenance. (V.T.I.C. Art.A21.49, Sec.

6C(a).)

Sec.A2210.302.AAADVISORY COMMITTEE.AA(a)AAThe advisory
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committee shall advise and make recommendations to the commissioner

on building and maintenance requirements under the plan of

operation.

(b)AAThe advisory committee is composed of nine voting

members appointed by the commissioner without regard to the race,

color, disability, sex, religion, age, or national origin of the

appointee.

(c)AAThe commissioner or the commissioner ’s designee shall

serve as an ex officio, nonvoting member of the advisory committee.

(d)AAThe commissioner shall appoint the voting members of the

advisory committee as follows:

(1)AAthree members who are representatives of the

building industry who reside in catastrophe areas:

(A)AAtwo of whom are residential builders; and

(B)AAone of whom is a representative of the

building supply industry;

(2)AAthree members who are representatives of the

insurance industry:

(A)AAone of whom is a member of the board of

directors; and

(B)AAtwo of whom are full-time employees of an

insurer authorized to engage in the business of property and

casualty insurance in this state that writes insurance in a

catastrophe area; and

(3)AAthree members who are representatives of the

public who reside in a catastrophe area, one of whom is a

professional engineer licensed in this state. (V.T.I.C.
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Art.A21.49, Secs. 6C(b), (c).)

Sec.A2210.303.AATERMS.AAA member of the advisory committee

serves a three-year term. (V.T.I.C. Art.A21.49, Sec. 6C(d)

(part).)

Sec.A2210.304.AACOMPENSATION.AAA member of the advisory

committee is not entitled to compensation but is entitled to

reimbursement for actual and necessary expenses incurred in

performing duties as an advisory committee member, subject to any

applicable limitation on reimbursement provided by the General

Appropriations Act. (V.T.I.C. Art.A21.49, Sec. 6C(d) (part).)

Sec.A2210.305.AAPRESIDING OFFICER.AAThe advisory committee

shall elect a presiding officer from the committee members.

(V.T.I.C. Art.A21.49, Sec. 6C(e) (part).)

Sec.A2210.306.AAMEETINGS.AA(a)AAThe advisory committee

shall meet at least two times each year at the call of the presiding

officer with the approval of the commissioner. The advisory

committee shall publish the date and location of the meeting not

later than the 45th day before the date on which the meeting is

scheduled to occur.

(b)AAThe commissioner or the commissioner ’s designee must be

present at each meeting of the advisory committee. (V.T.I.C.

Art.A21.49, Sec. 6C(e) (part).)

Sec.A2210.307.AARECOMMENDATIONS FOR CHANGES IN PLAN OF

OPERATION PROCEDURES.AA(a)AAThe advisory committee shall analyze

and make recommendations for changes regarding procedures

described under Section 2210.152(a)(2) that are adopted by the

commissioner in the plan of operation. In making recommendations,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

864



the advisory committee shall seek to balance the concerns of all

affected parties, including consumers, builders, and the

association.

(b)AAEach proposal for a change in an applicable procedure

must be submitted to the commissioner. Each proposal must be

submitted separately in writing and must contain:

(1)AAthe name, mailing address, and telephone number of

the proponent, or, if the proponent is a group or organization, the

name of the group or organization and the mailing address and

telephone number of the group or organization;

(2)AAa citation of any applicable statute or rule;

(3)AAthe text of the proposed change, with deletions

from current language struck through with a single line and new

language underlined; and

(4)AAa statement of the purpose of the proposed change,

with supporting written or printed information.

(c)AAThe commissioner by rule shall adopt a form to be used by

a person in presenting to the commissioner a proposal for a change

in an applicable procedure.

(d)AATo be considered at a scheduled advisory committee

meeting, a proposal must be submitted not later than the 30th day

before the date of that meeting and must meet the requirements of

Subsection (b).

(e)AAThe department shall review and organize each proposal

submitted and shall allow the advisory committee and interested

parties to view the proposals to be considered within a reasonable

time before the meeting of the advisory committee. If requested by
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a majority of the advisory committee, the department shall make

recommendations regarding each proposal submitted and provide to

the advisory committee any necessary technical information.

(f)AAAt an advisory committee meeting, any interested person

may present the person’s views on a proposal for a change in an

applicable procedure that is included on the advisory committee’s

published agenda. The advisory committee shall consider each

comment presented in acting on the disposition of each proposal.

(g)AAAfter consideration of a proposal for a change in an

applicable procedure, the advisory committee by vote shall:

(1)AArecommend adoption of the proposal as initially

submitted;

(2)AArecommend adoption of the proposal with

modifications;

(3)AArecommend rejection of the proposal; or

(4)AAsuspend consideration of the proposal and request

additional evaluation and study of the proposal.

(h)AAThe advisory committee shall submit to the commissioner

the committee ’s recommendation on each proposal. The commissioner

shall notify the advisory committee of the acceptance or rejection

of each recommendation not later than the 30th day after the date of

receipt by the commissioner. Acceptance of a recommendation by the

commissioner means that the commissioner will consider adoption of

that recommendation at a rulemaking hearing. Before adopting a

recommendation, the commissioner must determine that the proposal,

if adopted, will not weaken the integrity or diminish the

effectiveness of a procedure. (V.T.I.C. Art.A21.49, Secs. 6C(f),
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(g), (h), (i), (j), (k), (l), (m).)

Sec.A2210.308.AARULES. In addition to any other rulemaking

authority granted under this chapter, the commissioner may adopt

rules as necessary to implement this subchapter. (V.T.I.C. Art.

21.49, Sec. 6C(n).)

[Sections 2210.309-2210.350 reserved for expansion]

SUBCHAPTER H. RATES

Sec.A2210.351.AAASSOCIATION FILINGS. (a) The association

must file with the department each manual of classifications,

rules, rates, including condition charges, and each rating plan,

and each modification of those items that the association proposes

to use.

(b)AAA filing under this section must indicate the character

and the extent of the coverage contemplated and must be accompanied

by the policy and endorsement forms proposed to be used. The forms

may be designed specifically for use by the association without

regard to other forms filed with, approved by, or prescribed by the

department for use in this state.

(c)AAAs soon as reasonably possible after the filing has been

made, the commissioner in writing shall approve, modify, or

disapprove the filing. A filing is considered approved unless

modified or disapproved on or before the 30th day after the date of

the filing.

(d)AAIf at any time the commissioner determines that a filing

approved under Subsection (c) no longer meets the requirements of

this chapter, the commissioner may, after a hearing held on at least

20 days’ notice to the association that specifies the matters to be
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considered at the hearing, issue an order withdrawing approval of

the filing. The order must specify in what respects the

commissioner determines that the filing no longer meets the

requirements of this chapter. An order issued under this subsection

may not take effect before the 30th day after the date of issuance

of the order.

(e)AAThe department shall value the loss and loss adjustment

expense data to be used for a filing not earlier than March 31 of the

year before the year in which the filing is to be made. (V.T.I.C.

Art.A21.49, Secs. 8(a) (part), (c), (d), (h)(15).)

Sec.A2210.352.AAMANUAL RATE FILINGS: ANNUAL FILING.AA(a)

Not later than August 15 of each year, the association shall file

with the department for approval by the commissioner a proposed

manual rate for all types and classes of risks written by the

association. Chapter 40 does not apply to:

(1)AAa filing made under this subsection; or

(2)AAa department action with respect to the filing.

(b)AABefore approving, disapproving, or modifying a filing,

the commissioner shall provide all interested persons a reasonable

opportunity to:

(1)AAreview the filing;

(2)AAobtain copies of the filing on payment of any

legally required copying cost; and

(3)AAsubmit to the commissioner written comments or

information related to the filing.

(c)AAThe commissioner shall schedule an open meeting not

later than the 45th day after the date the department receives a
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filing at which interested persons may present written or oral

comments relating to the filing.

(d)AAAn open meeting under Subsection (c) is subject to

Chapter 551, Government Code, but is not a contested case hearing

under Chapter 2001, Government Code.

(e)AAThe department shall file with the secretary of state

for publication in the Texas Register notice that a filing has been

made under Subsection (a) not later than the seventh day after the

date the department receives the filing. The notice must include

information relating to:

(1)AAthe availability of the filing for public

inspection at the department during regular business hours and the

procedures for obtaining copies of the filing;

(2)AAprocedures for making written comments related to

the filing; and

(3)AAthe time, place, and date of the open meeting

scheduled under Subsection (c) at which interested persons may

present written or oral comments relating to the filing.

(f)AAAfter the conclusion of the open meeting, the

commissioner shall approve, disapprove, or modify the filing in

writing not later than November 15 of the year in which the filing

was made. If the filing is not approved, disapproved, or modified

on or before that date, the filing is considered approved.

(g)AAIf the commissioner disapproves a filing, the

commissioner shall state in writing the reasons for the disapproval

and the criteria the association is required to meet to obtain

approval. (V.T.I.C. Art.A21.49, Secs. 8(h)(2), (3), (4), (5), (6)
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(part).)

Sec.A2210.353.AAMANUAL RATE FILINGS: AMENDED FILING. (a)

Not later than the 30th day after the date the association receives

the commissioner’s written disapproval under Section 2210.352(f),

the association may file with the commissioner an amended filing

that conforms to all criteria stated in that written disapproval.

(b)AANot later than the 30th day after the date an amended

filing made under Subsection (a) is received, the commissioner

shall approve the amended filing with or without modifications or

disapprove the amended filing. If the filing is not modified or

disapproved on or before the 30th day after the date of receipt, the

filing is considered approved without modification.

(c)AABefore approving or disapproving an amended filing, the

commissioner shall, in the manner provided by Section 2210.352(b),

provide all interested persons a reasonable opportunity to:

(1)AAreview the amended filing;

(2)AAobtain copies of the amended filing on payment of

any legally required copying cost; and

(3)AAsubmit to the commissioner written comments or

information related to the amended filing.

(d)AAThe commissioner may, in the manner provided by Sections

2210.352(c) and (d), hold a hearing regarding an amended filing not

later than the 20th day after the date the department receives the

amended filing.

(e)AANot later than the 10th day after the date the hearing is

concluded, the commissioner shall approve or disapprove the amended

filing.
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(f)AAThe requirements imposed under Subsection (a) and under

Sections 2210.352(e), (f), and (g) apply to a hearing conducted

under this section and the commissioner ’s decision resulting from

that hearing. (V.T.I.C. Art.A21.49, Secs. 8(h)(6) (part), (7).)

Sec.A2210.354.AAMANUAL RATE FILINGS: ADDITIONAL SUPPORTING

INFORMATION. (a) In conjunction with the review of a filing under

Section 2210.352 or 2210.353:

(1)AAthe commissioner may request the association to

provide additional supporting information relating to the filing;

and

(2)AAany interested person may file a written request

with the commissioner for additional supporting information

relating to the filing.

(b)AAA request under this section must be reasonable and must

be directly related to the filing.

(c)AAThe commissioner shall submit to the association all

requests for additional supporting information made under this

section for the commissioner ’s use and the use of any interested

person.

(d)AAUnless a different period is requested by the

association and approved by the commissioner, the association shall

provide the information to the commissioner not later than the

fifth day after the date the written request for additional

supporting information is delivered to the association. The

department shall notify an interested person who has requested

additional information of the availability of the information not

later than one business day after the date the commissioner
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receives the information from the association. (V.T.I.C.

Art.A21.49, Sec. 8(h)(8).)

Sec.A2210.355.AAGENERAL RATE REQUIREMENTS; RATE

STANDARDS.AA(a)AARates for coverage under this chapter must be made

in accordance with this section.

(b)AAIn adopting rates under this chapter, the following must

be considered:

(1)AAthe past and prospective loss experience within

and outside this state of hazards for which insurance is made

available through the plan of operation, if any;

(2)AAexpenses of operation, including acquisition

costs;

(3)AAa reasonable margin for profit and contingencies;

and

(4)AAall other relevant factors, within and outside

this state.

(c)AARates must be reasonable, adequate, not unfairly

discriminatory, and nonconfiscatory as to any class of insurer.

(d)AAFor the establishment of rates and minimum premiums, the

risks may be grouped by classification.

(e)AAClassification rates may be modified to produce rates

for individual risks in accordance with rating plans that establish

standards for measuring variations in those risks on the basis of

any or all of the factors described by Subsection (b). The

classification rates may include rules for classification of risks

insured under this chapter and rate modifications to those

classifications.
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(f)AAEach provision regarding a rate, classification,

standard, or premium must be made without prejudice to, or

prohibition of, provision by the association for consent rates on

individual risks if the rate and risk are acceptable to the

association, and are analogous to the rate provided for under

Article 5.26(a). This subsection applies regardless of whether

such a risk would otherwise be subject to or the subject of a rate

classification provision or eligibility provision.

(g)AAA commission paid to an agent must be reasonable,

adequate, not unfairly discriminatory, and nonconfiscatory.

(V.T.I.C. Art.A21.49, Sec. 8(e).)

Sec.A2210.356.AAUNIFORM RATE REQUIREMENTS; INFORMATION USED

IN DEVELOPING RATES. (a) Each rate approved by the commissioner in

accordance with this subchapter must be uniform throughout the

first tier coastal counties.

(b)AAThe catastrophe element used to develop rates under this

subchapter applicable to risks written by the association must be

uniform throughout the seacoast territory. The catastrophe element

of the rates must be developed using:

(1)AA90 percent of both the monoline extended coverage

loss experience and related premium income for all insurers, other

than the association, for covered property located in the seacoast

territory, using not less than the most recent 30 years of

experience available; and

(2)AA100 percent of both the loss experience and

related premium income for the association for covered property,

using not less than the most recent 30 years of experience
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available.

(c)AAThe noncatastrophe element of the noncommercial rates

must be developed using:

(1)AA90 percent of both the monoline extended coverage

loss experience and related premium income for all insurers, other

than the association, for covered property located in the

catastrophe area of the seacoast territory, using the most recent

10 years of experience available; and

(2)AA100 percent of both the loss experience and

related premium income for the association for covered property,

using the most recent 10 years of experience available.

(d)AAThe noncatastrophe element of the commercial rates must

be developed using 100 percent of both the loss experience and

related premium income for the association for covered property,

using the most recent 10 years of experience available. (V.T.I.C.

Art.A21.49, Secs. 8(h)(1), (11), (12), (13).)

Sec.A2210.357.AARATE CLASSIFICATIONS. All premiums written

and losses paid under this chapter, as appropriate, must be

included in applicable classifications for general ratemaking

purposes. (V.T.I.C. Art.A21.49, Sec. 8(g).)

Sec.A2210.358.AAEXPERIENCE DATA.AA(a)AANot later than June 1

of each year, the department shall provide to the association and

other interested persons the experience data to be used in

establishing the rates under this subchapter in that year.

(b)AAOn request from the department, an insurer shall provide

the data to the department or the department may obtain the data

from a designated statistical agent, as defined by Section 38.201.
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(V.T.I.C. Art.A21.49, Sec. 8(h)(16).)

Sec.A2210.359.AALIMITATION ON CERTAIN RATE CHANGES.AA(a)AAA

rate approved by the commissioner under this subchapter may not

reflect an average rate change that is more than 10 percent higher

or lower than the rate for commercial windstorm and hail insurance

or 10 percent higher or lower than the rate for noncommercial

windstorm and hail insurance in effect on the date the filing is

made. The rate may not reflect a rate change for an individual

rating class that is 15 percent higher or lower than the rate for

that individual rating class in effect on the date the filing is

made.

(b)AAThe commissioner may, after notice and hearing, suspend

this section on a finding that a catastrophe loss or series of

occurrences resulting in losses in the catastrophe area justify a

need to ensure:

(1)AArate adequacy in the catastrophe area; and

(2)AAavailability of insurance outside the catastrophe

area. (V.T.I.C. Art.A21.49, Sec. 8(h)(9).)

Sec.A2210.360.AAUSE OF CERTAIN SURCHARGES IN DEVELOPING

RATES.AASurcharges previously collected and used in the

development of current rates may not be excluded from future rate

development if those surcharges were collected during the

experience period considered by the commissioner. (V.T.I.C.

Art.A21.49, Sec. 8(h)(14).)

Sec.A2210.361.AAASSOCIATION RECOMMENDATIONS REGARDING

REDUCTIONS IN COVERAGES OR INCREASES IN DEDUCTIBLES. (a) The

association may make recommendations to the commissioner that would
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result in a reduction of coverages or an increase in an applicable

deductible if the resultant reduction in coverages or increase in

deductibles is accompanied by proposed rate credits.

(b)AAAfter notice and hearing, the commissioner may accept,

modify, or reject a recommendation made by the association under

this section. Chapter 40 does not apply to an action taken under

this section. (V.T.I.C. Art.A21.49, Sec. 8(a) (part).)

Sec.A2210.362.AAIMPLIED CONSENT BY APPLICANT FOR INSURANCE

COVERAGE. For purposes of this chapter, an applicant for insurance

coverage is considered to have consented to the appropriate rates

and classifications authorized by this chapter regardless of any

other rates or classifications. (V.T.I.C. Art.A21.49, Sec. 8(f).)

Sec.A2210.363.AAEFFECT ON RATES OF CERTAIN OTHER INSURANCE

COVERAGE.AAThe commissioner may provide for an appropriate premium

rate or reduction in premium rate if flood or rising water insurance

coverage exists and is maintained on a risk insured by the

association. (V.T.I.C. Art.A21.49, Sec. 8(h)(10).)

[Sections 2210.364-2210.400 reserved for expansion]

SUBCHAPTER I. RATE ROLLBACK

Sec.A2210.401.AARATE ROLLBACK FOR CERTAIN RESIDENTIAL

CONSTRUCTION.AA(a)AAThis section applies only to insurance

coverage issued by the association to cover new residential

construction, excluding an addition or repair to an existing

structure, built to the standards of a new building code.

(b)AAThe commissioner shall hold a rulemaking hearing under

Chapter 2001, Government Code, to determine the percentage of

equitable across-the-board reductions in insurance rates required
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for Texas windstorm and hail insurance coverage written by the

association.

(c)AANot later than the 180th day after the date a building

code is implemented, the commissioner shall issue an order

mandating the appropriate rate reductions.

(d)AAThe commissioner shall require a six percent

across-the-board reduction if, before the 181st day after the date

a new building code is implemented:

(1)AAthe commissioner has not issued an order

establishing rate reductions for Texas windstorm and hail insurance

on new residential construction built to the standards of a new

building code; or

(2)AAthe order has not become final because of judicial

intervention or any other reason.

(e)AANotwithstanding Chapter 40, a hearing under this

section shall be held before the commissioner or the commissioner ’s

designee. (V.T.I.C. Art.A21.49, Sec. 8E, as added Acts 75th Leg.,

R.S., Ch. 1000.)

[Sections 2210.402-2210.450 reserved for expansion]

SUBCHAPTER J. CATASTROPHE RESERVE TRUST FUND AND REINSURANCE

PROGRAM

Sec.A2210.451.AADEFINITION.AAIn this subchapter, "trust

fund" means the catastrophe reserve trust fund. (V.T.I.C. Art.

21.49, Sec. 8(i)(1) (part).)

Sec.A2210.452.AAESTABLISHMENT AND USE OF TRUST

FUND.AA(a)AAThe commissioner shall adopt rules under which

association members relinquish their net equity on an annual basis
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as provided by those rules by making payments to the catastrophe

reserve trust fund. The trust fund may be used only to fund:

(1)AAthe obligations of the trust fund under Section

2210.058(a); and

(2)AAthe mitigation and preparedness plan established

under Section 2210.454 to reduce the potential for payments by

association members that give rise to tax credits in the event of

loss.

(b)AAAll money, including investment income, deposited in

the trust fund constitutes state funds until disbursed as provided

by this chapter and commissioner rules. The comptroller shall hold

the money outside the state treasury on behalf of, and with legal

title in, the department. The department shall keep and maintain

the trust fund in accordance with this chapter and commissioner

rules. The comptroller, as custodian of the trust fund, shall

administer the trust fund strictly and solely as provided by this

chapter and commissioner rules.

(c)AAAt the end of each calendar year or policy year, the

association shall pay the net equity of a member, including all

premium and other revenue of the association in excess of incurred

losses and operating expenses, to the trust fund or a reinsurance

program approved by the commissioner.

(d)AAThe commissioner by rule shall establish the procedure

relating to the disbursement of money from the trust fund to

policyholders in the event of an occurrence or series of

occurrences within a catastrophe area that results in a

disbursement under Section 2210.058(a).
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(e)AAThe trust fund may be terminated only by law. On

termination of the trust fund, all assets of the trust fund revert

to the state to provide funding for the mitigation and preparedness

plan established under Section 2210.454. (V.T.I.C. Art.A21.49,

Secs. 8(i)(1) (part), (2), (3), (4).)

Sec.A2210.453.AAREINSURANCE PROGRAM. (a) The association

shall:

(1)AAmake payments into the trust fund; or

(2)AAestablish a reinsurance program approved by the

department.

(b)AAWith the approval of the department, the association may

establish a reinsurance program that operates in addition to or in

concert with the trust fund. (V.T.I.C. Art.A21.49, Sec. 8(h)(17).)

Sec.A2210.454.AAMITIGATION AND PREPAREDNESS PLAN. (a) The

commissioner shall annually develop and implement a mitigation and

preparedness plan.

(b)AAEach state fiscal year, the department may fund the

mitigation and preparedness plan using the investment income of the

trust fund in an amount not less than $1 million and not more than 10

percent of the investment income of the prior fiscal year. From

that amount and as part of that plan, the department may use in each

fiscal year $1 million for the windstorm inspection program

established under Section 2210.251.

(c)AAThe mitigation and preparedness plan must provide for

actions to be taken in the seacoast territory by the commissioner,

or by a local government, state agency, educational institution, or

nonprofit organization designated by the commissioner in the plan,
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to implement programs to:

(1)AAimprove preparedness for windstorm and hail

catastrophes;

(2)AAreduce potential losses in the event of such a

catastrophe; and

(3)AAprovide research into the means to:

(A)AAreduce those losses;

(B)AAeducate or inform the public in determining

the appropriateness of particular upgrades to structures; or

(C)AAprotect infrastructure from potential damage

from those catastrophes.

(d)AAMoney in excess of $1 million may not be used under this

section if the commissioner determines that an expenditure of

investment income from the trust fund would jeopardize the

actuarial soundness of the fund or materially impair the ability of

the fund to serve the state purposes for which the fund was

established. (V.T.I.C. Art.A21.49, Sec. 8(i)(5).)

[Sections 2210.455-2210.500 reserved for expansion]

SUBCHAPTER K. LIABILITY LIMITS

Sec.A2210.501.AAMAXIMUM LIABILITY LIMITS.AA(a)AAThe board

of directors shall propose the maximum liability limits under a

windstorm and hail insurance policy issued by the association under

this chapter. The maximum liability limits must be approved by the

commissioner.

(b)AASubject to Section 2210.502, the maximum liability

limits for coverage on a single insurable property may not be less

than:
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(1)AA$350,000 for:

(A)AAa dwelling, including an individually owned

townhouse unit; and

(B)AAthe corporeal movable property located in or

about the dwelling and, as an extension of coverage, away from those

premises, as provided under the policy;

(2)AA$2,192,000 for a building, and the corporeal

movable property located in the building, if the building is:

(A)AAowned by, and at least 75 percent of which is

occupied by, a governmental entity; or

(B)AAnot owned by, but is wholly and exclusively

occupied by, a governmental entity;

(3)AA$125,000 for individually owned corporeal movable

property located in an apartment unit, residential condominium

unit, or townhouse unit that is occupied by the owner of that

property and, as an extension of coverage, away from those

premises, as provided under the policy; and

(4)AA$1,500,000 for:

(A)AAa structure other than a dwelling or a public

building; and

(B)AAthe corporeal movable property located in

that structure and, as an extension of coverage, away from those

premises, as provided under the policy.

(c)AAMaximum liability limits for insurable property not

described by Subsection (b) are established by the plan of

operation. (V.T.I.C. Art.A21.49, Secs. 8D(a), (c).)

Sec.A2210.502.AAADJUSTMENTS TO MAXIMUM LIABILITY LIMITS.
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(a) Not later than September 30 of each year, the board of

directors shall propose inflation adjustments to the maximum

liability limits imposed under Section 2210.501 in increments of

$1,000, rounded to the nearest $1,000, considering the limits

imposed by Section 2210.501(b), at a rate that reflects any change

in the BOECKH Index. If the BOECKH Index ceases to exist, the board

of directors shall propose the adjustments in the same manner based

on another index that the board of directors determines accurately

reflects changes in the cost of construction or residential values

in the catastrophe area.

(b)AAAn adjustment to the maximum liability limits that is

approved by the commissioner applies to each windstorm and hail

insurance policy delivered, issued for delivery, or renewed on or

after January 1 of the year following the date of the approval. The

indexing of the limits shall adjust for changes occurring on and

after January 1, 1997.

(c)AAThe board of directors may propose additional increases

in the maximum liability limits as the board determines necessary

to implement the purposes of this chapter.

(d)AANotwithstanding Section 2210.501(b), the maximum

liability limit imposed under Section 2210.501(b)(2) is frozen, and

the indexing and adjustments provided by this section do not apply

to that limit, until the limit imposed on a structure subject to

Section 2210.501(b)(4) and the corporeal property located in that

structure reaches or exceeds $2,192,000, at which time the limit

imposed under Section 2210.501(b)(2) shall be indexed and adjusted

as provided for a risk under Section 2210.501(b)(4). (V.T.I.C.
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Art.A21.49, Secs. 8D(b), (d), (e).)

Sec.A2210.503.AAFILING OF PROPOSED ADJUSTMENTS WITH

COMMISSIONER. Not later than the 10th day after the date a proposed

adjustment to the maximum liability limits is determined under

Section 2210.501(a) or (b) or Section 2210.502, the association

shall file the proposed adjustments with the commissioner in

writing. The filing must include:

(1)AAa statement of the proposed adjusted limits;

(2)AAa statement of the limits in effect immediately

preceding the effective date of the proposed adjustment;

(3)AAa brief summary of the changes to the BOECKH Index

or other index on which the proposed adjustments are based; and

(4)AAa brief summary of the computations used in

determining the proposed adjustments. (V.T.I.C. Art.A21.49, Sec.

8D(f).)

Sec.A2210.504.AACOMMISSIONER ACTION ON PROPOSED

ADJUSTMENTS. (a) Not later than the 60th day after the date of

receipt of a filing under Section 2210.503, and after notice and

hearing, the commissioner by order shall approve, disapprove, or

modify the proposed adjustment to the maximum liability limits.

(b)AANotwithstanding Subsection (a) and Sections

2210.501(c), 2210.502(a)-(c), and 2210.503, the commissioner may

not approve adjustments of maximum liability limits to amounts

lower than the amounts prescribed under Section 2210.501(b).

(V.T.I.C. Art.A21.49, Secs. 8D(g), (h).)

Sec.A2210.505.AAREINSURED EXCESS LIMITS.AA(a)

Notwithstanding any other law, the association may issue a
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windstorm and hail insurance policy that includes coverage for an

amount in excess of a maximum liability limit established under

Sections 2210.501-2210.504 if the association first obtains from a

reinsurer approved by the commissioner reinsurance for the full

amount of policy exposure above that limit.

(b)AAThe premium charged by the association for the excess

coverage must equal the amount of the reinsurance premium charged

to the association by the reinsurer, plus any payment to the

association that is approved by the commissioner.

(c)AAThe commissioner shall adopt rules as necessary to

implement this section. (V.T.I.C. Art.A21.49, Secs. 8E(a), (b),

(c), as added Acts 75th Leg., R.S., Ch. 642.)

Sec.A2210.506.AAEXCEPTION FROM CERTAIN ADMINISTRATIVE

PROCEDURES. Chapter 40 does not apply to an action taken under this

subchapter. (V.T.I.C. Art.A21.49, Secs. 8D(i), 8E(d), as added

Acts 75th Leg., R.S., Ch. 642.)

[Sections 2210.507-2210.550 reserved for expansion]

SUBCHAPTER L. APPEALS AND OTHER ACTIONS

Sec.A2210.551.AAAPPEALS.AA(a)AAThis section applies to:

(1)AAa person insured under this chapter or an

authorized representative of the person; or

(2)AAan affected insurer.

(b)AAA person or entity described by Subsection (a) who is

aggrieved by an act, ruling, or decision of the association may

appeal to the commissioner not later than the 30th day after the

date of that act, ruling, or decision.

(c)AAIf the association is aggrieved by the action of the
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commissioner with respect to a ruling, order, or determination of

the commissioner, the association may, not later than the 30th day

after the date of the action, make a written request to the

commissioner for a hearing on the action.

(d)AAOn 10 days’ written notice of the time and place of the

hearing, the commissioner shall conduct a hearing on the

association’s request or the appeal from an act, ruling, or

decision of the association, not later than the 30th day after the

date of receipt of the request or appeal.

(e)AAA hearing on an act, ruling, or decision of the

association relating to the payment of, the amount of, or the denial

of a particular claim shall be held, at the request of the claimant,

in the county in which the insured property is located or in Travis

County.

(f)AANot later than the 30th day after the date of the

hearing, the commissioner shall affirm, reverse, or modify the

commissioner’s previous action or the act, ruling, or decision

appealed to the commissioner. Pending the hearing and decision,

the commissioner may suspend or postpone the effective date of the

previous action or of the act, ruling, or decision appealed to the

commissioner.

(g)AAThe association, or the person or entity aggrieved by

the order or decision of the commissioner, may appeal to a district

court in the county in which the covered property is located or a

district court in Travis County.

(h)AAAn action brought under this section is subject to the

procedures established under Subchapter D, Chapter 36. (V.T.I.C.
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Art.A21.49, Sec. 9.)

Sec.A2210.552.AACLAIM DISPUTES; VENUE. (a) Except as

provided by Sections 2210.007 and 2210.106, a person insured under

this chapter who is aggrieved by an act, ruling, or decision of the

association relating to the payment of, the amount of, or the denial

of a claim may:

(1)AAbring an action against the association, including

an action under Chapter 541; or

(2)AAappeal the act, ruling, or decision under Section

2210.551.

(b)AAA person may not proceed under both Section 2210.551 and

this section for the same act, ruling, or decision.

(c)AAExcept as provided by Subsection (d), venue in an action

brought under this section, including an action under Chapter 541,

against the association is in the county in which the insured

property is located or in a district court in Travis County.

(d)AAVenue in an action, including an action under Chapter

541, brought under this section in which the claimant joins the

department as a party to the action is only in a district court in

Travis County. (V.T.I.C. Art.A21.49, Sec. 9A.)

CHAPTER 2211. FAIR PLAN

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2211.001.AADEFINITIONS

Sec.A2211.002.AAIMMUNITY

Sec.A2211.003.AAAPPEALS; JUDICIAL REVIEW

[Sections 2211.004-2211.050 reserved for expansion]
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SUBCHAPTER B. ESTABLISHMENT AND ADMINISTRATION OF FAIR PLAN

Sec.A2211.051.AAESTABLISHMENT OF FAIR PLAN

Sec.A2211.052.AAADMINISTRATION OF FAIR PLAN;
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SUBCHAPTER D. COVERAGE PROVIDED TO INSUREDS

Sec.A2211.151.AAMANDATORY COVERAGE PROVIDED TO CERTAIN

AAAAAAAAAAAAAAAAAAINSUREDS
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Sec.A2211.155.AAINSPECTION RESULTS; REINSPECTION
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AAAAAAAAAAAAAAAAAAAUTHORIZED
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AAAAAAAAAAAAAAAAAASECURITIES
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AAAAAAAAAAAAAAAAAAADMINISTRATION OF ACCOUNTS
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CHAPTER 2211. FAIR PLAN

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2211.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Association" means the FAIR Plan Association

established under this chapter.

(2)AA"FAIR Plan" means a Fair Access to Insurance

Requirements Plan established under Section 2211.051.

(3)AA"Governing committee" means the governing

committee of the association.

(4)AA"Inspection bureau" means the organization or

organizations designated by the association under Section

2211.153.

(5)AA"Insurer" means an authorized insurer writing

property insurance in this state, including:

(A)AAa Lloyd’s plan; and

(B)AAa reciprocal or interinsurance exchange.

(6)AA"Net direct premiums" means gross direct written

premiums less return premiums on canceled contracts, regardless of

reinsurance assumed or ceded, written on residential property under

this chapter.

(7)AA"Residential property insurance" means the

coverage provided by a homeowners insurance policy, residential

fire and allied lines insurance policy, or farm and ranch owners

insurance policy against loss incurred to real or tangible personal

property at a fixed location.

(8)AA"Underserved area" or "underserved areas" means an

area or areas designated as underserved by the commissioner by
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rule. (V.T.I.C. Art.A21.49A, Secs. 2(1) (part), (2), (3), (4)

(part), (5), (6) (part); Art. 21.49A-1, Sec. 2(1); New.)

Sec.A2211.002.AAIMMUNITY.AALiability does not exist on the

part of, and a cause of action does not arise against, an insurer,

the inspection bureau, the association, the governing committee,

the commissioner, an authorized representative of the

commissioner, or an agent or employee of an insurer, the inspection

bureau, the association, or the governing committee for:

(1)AAan inspection required by this chapter;

(2)AAan act or omission in connection with an

inspection; or

(3)AAa statement made:

(A)AAin a report and communication concerning the

insurability of property;

(B)AAin the determinations required by this

subchapter or Subchapter B, C, D, or F; or

(C)AAat a hearing conducted in connection with an

inspection. (V.T.I.C. Art.A21.49A, Sec. 9.)

Sec.A2211.003.AAAPPEALS; JUDICIAL REVIEW.AA(a) An applicant

or affected insurer is entitled to appeal to the association. The

association’s decision may be appealed to the commissioner not

later than the 30th day after the date of the decision.

(b)AAAn order or decision made by the commissioner under this

chapter is subject to judicial review in accordance with Subchapter

D, Chapter 36. (V.T.I.C. Art.A21.49A, Sec. 8.)

[Sections 2211.004-2211.050 reserved for expansion]
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SUBCHAPTER B. ESTABLISHMENT AND ADMINISTRATION OF FAIR PLAN

Sec.A2211.051.AAESTABLISHMENT OF FAIR PLAN.AAThe

commissioner may establish a Fair Access to Insurance Requirements

Plan to deliver residential property insurance to residents of this

state in underserved areas if the commissioner determines, after a

public hearing, that:

(1)AAin all or any part of the state, residential

property insurance is not reasonably available in the voluntary

market to a substantial number of insurable risks; and

(2)AAat least 25 percent of the applicants to the

residential property market assistance program who are qualified

under that program’s plan of operation have not been placed with an

insurer in the preceding six months. (V.T.I.C. Art.A21.49A, Secs.

1(a) (part), 2(1) (part).)

Sec.A2211.052.AAADMINISTRATION OF FAIR PLAN; COMPOSITION OF

GOVERNING COMMITTEE.AA(a)AAThe governing committee shall

administer the FAIR Plan under a plan of operation.

(b)AAThe governing committee is composed of 11 members

appointed by the commissioner as follows:

(1)AAfive members who represent the interests of

insurers;

(2)AAfour public members; and

(3)AAtwo members who are general property and casualty

agents.

(c)AAThe commissioner or an employee of the department

designated by the commissioner serves as an ex officio member.

(d)AAEach member of the governing committee who represents
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the interests of insurers must be a full-time employee of an

insurer. (V.T.I.C. Art.A21.49A, Secs. 3(a) (part), (b), (c), (d).)

Sec.A2211.053.AAAMENDMENTS TO PLAN OF OPERATION.AA(a)AAThe

governing committee may, on the committee’s own initiative or at

the commissioner’s request, propose amendments to the plan of

operation.

(b)AAAmendments to the plan must be adopted by the

commissioner by rule. (V.T.I.C. Art.A21.49A, Sec. 3(a) (part).)

Sec.A2211.054.AACONTENTS OF PLAN OF OPERATION.AAThe plan of

operation must:

(1)AAprovide for a nonprofit association to issue

residential property insurance under this chapter and distribute

the losses and expenses in writing that insurance in this state;

(2)AAprovide that all insurers that write residential

property insurance shall participate in the association in

accordance with Sections 2211.101(b) and (c);

(3)AAprovide that a participating insurer is entitled

to receive credit in accordance with Section 2211.101(d);

(4)AAprovide for the immediate binding of eligible

risks;

(5)AAprovide for the use of premium installment payment

plans, adequate marketing, and service facilities;

(6)AAprovide for the establishment of reasonable

service standards;

(7)AAprovide procedures for efficient, economical,

fair, and nondiscriminatory administration of the association;

(8)AAprovide procedures for determining the net level
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of participation required for each insurer in the association;

(9)AAprovide for the use of deductibles and other

underwriting devices;

(10)AAprovide for assessment of all members in amounts

sufficient to operate the association;

(11)AAestablish maximum limits of liability to be

placed through the program;

(12)AAestablish commissions to be paid to the insurance

agents submitting applications;

(13)AAprovide that the association issue policies in

the association ’s own name;

(14)AAprovide reasonable underwriting standards for

determining insurability of a risk;

(15)AAprovide procedures for the association to assume

and cede reinsurance; and

(16)AAprovide any other procedure or operational matter

the governing committee or the commissioner considers necessary.

(V.T.I.C. Art.A21.49A, Secs. 2(1) (part), 3(e) (part).)

Sec.A2211.055.AAASSOCIATION DUTIES WITH RESPECT TO

POLICIES.AA(a) The association may, for FAIR Plan purposes only:

(1)AAissue insurance policies and endorsements to those

policies in the association ’s own name or a trade name adopted for

that purpose; and

(2)AAact on behalf of all participating insurers in

connection with those policies and act in any other manner

necessary to accomplish the purposes of this chapter, including:

(A)AAissuing insurance policies;
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(B)AAcollecting premiums;

(C)AAissuing cancellations; and

(D)AApaying commissions, losses, judgments, and

expenses.

(b)AAIn connection with an insurance policy issued by the

association:

(1)AAservice of a notice, proof of loss, legal process,

or other communication with regard to the policy must be made on the

association; and

(2)AAan action by the insured constituting a claim

under the policy may be brought only against the association, and

the association is the proper party for all purposes in an action

brought under or in connection with the policy.

(c)AAThe requirements of Subsection (b) must be stated in an

insurance policy issued by the association.

(d)AAThe form and content of an insurance policy issued by

the association are subject to the commissioner ’s approval.

(e)AAThe association may assume and cede reinsurance as

provided by the plan of operation. (V.T.I.C. Art.A21.49A, Secs.

5(a), (b) (part), (c).)

Sec.A2211.056.AAFILING AND APPROVAL OF RATES.AA(a) The

association shall file with the commissioner for approval the

proposed rates and supplemental rate information to be used in

connection with the issuance of insurance policies or endorsements.

(b)AAThe association shall set rates in an amount sufficient

to:

(1)AAcarry all claims to maturity; and
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(2)AAmeet the expenses incurred in the writing and

servicing of the business.

(c)AANot later than the 60th day after the date the

association files the proposed rates, the commissioner shall enter

an order approving or disapproving, wholly or partly, the proposed

rates. The commissioner may, on notice to the association, extend

the period for entering an order under this section an additional 30

days.

(d)AAAn order disapproving a rate must state:

(1)AAthe grounds for the disapproval; and

(2)AAthe findings in support of the disapproval.

(e)AAThe association may not issue an insurance policy or

endorsement until the commissioner approves the rates to be applied

to the policy or endorsement. (V.T.I.C. Art. 21.49A, Sec. 7.)

Sec.A2211.057.AAPOWERS OF COMMISSIONER.AAThe commissioner

is charged with the authority to supervise the association and the

inspection bureau. The commissioner also has the power to:

(1)AAexamine the operation of the association and the

inspection bureau through free access to all the books, records,

files, papers, and documents relating to the operation of the

association and the inspection bureau;

(2)AAsummon, qualify, and examine as a witness any

person who has knowledge of the operation of the association or the

inspection bureau, including a member of the governing committee or

an officer or employee of the association or the inspection bureau;

(3)AAtake any action necessary to enable this state and

the association to fully participate in any federal reinsurance
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program that is enacted for purposes similar to the purposes of this

chapter;

(4)AArequire reports from the association concerning

risks the association insures under this chapter as the

commissioner considers necessary; and

(5)AAadopt policy forms and endorsements, promulgate

rates, and adopt rating and rule manuals for use by the association.

(V.T.I.C. Art. 21.49A, Sec. 14.)

Sec.A2211.058.AAANNUAL OPERATING REPORT.AA(a)AANot later

than March 31 of each year, the association shall compile and submit

to the commissioner an operating report covering the preceding

calendar year.

(b)AAThe report is a public record. (V.T.I.C. Art. 21.49A,

Sec. 13.)

[Sections 2211.059-2211.100 reserved for expansion]

SUBCHAPTER C. INSURER PARTICIPATION IN FAIR PLAN

Sec.A2211.101.AACOVERAGE PROVIDED TO INSUREDS IN UNDERSERVED

AREA.AA(a)AAIn accordance with the plan of operation, the

association shall develop and administer a program for

participation by each insurer that writes residential property

insurance in this state.

(b)AAEach insurer, as a condition of the insurer ’s authority

to engage in the business of residential property insurance in this

state, shall participate in the association in accordance with this

chapter, including participating in the association’s writings,

expenses, and losses in the proportion that the insurer ’s net

direct premiums written in this state during the preceding calendar
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year bear to the aggregate net direct premiums written in this state

by all participating insurers.

(c)AAAn insurer ’s participation under Subsection (b) in the

association’s writings, expenses, and losses must be determined in

accordance with the residential property statistical plan adopted

by the commissioner.

(d)AAA participating insurer is entitled to receive credit

for similar insurance voluntarily written in an underserved area.

The participation of an insurer entitled to receive credit under

this subsection must be reduced in accordance with the plan of

operation. (V.T.I.C. Art. 21.49A, Secs. 1(b), 3(e) (part), 4

(part), 5(d).)

Sec.A2211.102.AALIABILITY OF INSURERS TO ASSOCIATION;

ASSESSMENTS.AAThe participating insurers are liable to the

association as provided by this chapter and the plan of operation

for the expenses and liabilities incurred by the association as

provided by this chapter and the plan. The association shall make

assessments against the participating insurers as required to meet

those expenses and liabilities. (V.T.I.C. Art. 21.49A, Sec. 5(b)

(part).)

Sec.A2211.103.AARECOMPUTATION OF REIMBURSEMENT RATIOS.AAIf

a participating insurer fails to pay an assessment because of the

insurer’s insolvency, the association shall immediately recompute

the reimbursement ratios to exclude from the ratios the amount of

that assessment the commissioner determines is uncollectible, so

that the uncollectible amount is assumed by and redistributed among

the remaining participating insurers. (V.T.I.C. Art. 21.49A, Sec.
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10.)

Sec.A2211.104.AAADDITIONAL ASSESSMENT IN EVENT OF DEFICIT;

PREMIUM SURCHARGE AUTHORIZED.AA(a)AAIf the association incurs a

deficit, the association, at the commissioner ’s direction, shall:

(1)AArequest the issuance of public securities as

authorized by Subchapter E; or

(2)AAassess participating insurers in accordance with

this section.

(b)AAIf the association assesses participating insurers

under this section, each insurer may charge a premium surcharge on

every property insurance policy insuring property in this state

that the insurer issues, the effective date of which is within the

three-year period beginning on the 90th day after the date of the

assessment.

(c)AAThe insurer shall compute the amount of the surcharge

under Subsection (b) as a uniform percentage of the premium on each

policy described by Subsection (b). The percentage must be equal to

one-third of the ratio of the amount of the participating insurer ’s

assessment to the amount of the insurer’s direct earned premiums,

as reported to the department in the insurer ’s financial statement

for the calendar year preceding the year in which the assessment is

made so that, over the three-year period, the aggregate of all

surcharges by the insurer under this section equals the amount of

the assessment.

(d)AAThe minimum surcharge on a policy may be $1. A surcharge

may be rounded to the nearest dollar. (V.T.I.C. Art. 21.49A, Sec.

11.)
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Sec.A2211.105.AARETENTION AND USE OF PROFITS BY

ASSOCIATION.AA(a)AAThe association shall retain any profits of the

association to be used for the purposes of the association.

(b)AAThe association:

(1)AAshall use the profits to mitigate losses,

including purchasing reinsurance and offsetting future

assessments; and

(2)AAmay not distribute the profits to insurers.

(V.T.I.C. Art.A21.49A, Sec. 15.)

[Sections 2211.106-2211.150 reserved for expansion]

SUBCHAPTER D. COVERAGE PROVIDED TO INSUREDS

Sec.A2211.151.AAMANDATORY COVERAGE PROVIDED TO CERTAIN

INSUREDS.AAThe association shall make residential property

insurance available to each applicant in an underserved area whose

property is insurable in accordance with reasonable underwriting

standards but who, after diligent efforts, is unable to obtain

residential property insurance through the voluntary market, as

evidenced by two declinations from insurers authorized to engage in

the business of, and writing, residential property insurance in

this state. (V.T.I.C. Art. 21.49A, Sec. 4 (part).)

Sec.A2211.152.AADESIGNATION OF AREA AS UNDERSERVED. The

commissioner by rule shall designate the areas determined to be

underserved. In determining which areas to designate as

underserved, the commissioner shall consider the factors specified

in Section 2004.002. (V.T.I.C. Art. 21.49A, Secs. 1(a) (part),

2(6) (part).)

Sec.A2211.153.AAINSPECTION BUREAU.AAThe association, with
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the approval of the commissioner, shall designate one or more

organizations as the inspection bureau. The inspection bureau

shall:

(1)AAmake inspections to determine the condition of a

property for which residential property insurance is sought; and

(2)AAperform other duties authorized by the association

or the commissioner. (V.T.I.C. Art. 21.49A, Sec. 2(4) (part).)

Sec.A2211.154.AAPROPERTY INSPECTION.AA(a)AAA person who has

an insurable interest in real or tangible personal property at a

fixed location in an underserved area and who, after diligent

effort, is unable to obtain residential property insurance, as

evidenced by two current declinations from insurers authorized to

engage in the business of residential property insurance in this

state and actually writing residential property insurance in this

state, is entitled on application to the association to an

inspection and evaluation of the property by representatives of the

inspection bureau.

(b)AAA general property and casualty agent may make an

application on behalf of the applicant. The applicant or agent must

submit the application on a form prescribed by the association.

(c)AAPromptly after the application is received, the

inspection bureau shall make an inspection and file an inspection

report with the association. The inspection report must be made

available to the applicant on request. The association shall

prescribe the manner and scope of the inspection and inspection

report for residential property in accordance with the plan of

operation. (V.T.I.C. Art. 21.49A, Secs. 2(4) (part), 6(a), (b),

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

900



(c).)

Sec.A2211.155.AAINSPECTION RESULTS; REINSPECTION.AA(a) If,

after an inspection, the inspection bureau determines that

residential property meets the underwriting standards established

in the plan of operation, the applicant must be informed in writing

of that determination and the association shall issue a policy or

binder. If the residential property does not meet the underwriting

standards, the applicant must be informed in writing of the reason

for the failure of the residential property to meet the standards.

(b)AAIf, at any time, an applicant whose residential property

did not meet the underwriting standards makes improvements to the

property or the property’s condition that the applicant believes

are sufficient to make the property meet the standards, an

inspection bureau representative shall reinspect the property on

request. In any case, the applicant is eligible for one

reinspection on or before the 60th day after the date of the initial

inspection.

(c)AAIf, on reinspection, the residential property meets the

underwriting standards, the applicant must be informed in writing

of that fact and the association shall issue a policy or binder.

(V.T.I.C. Art.A21.49A, Secs. 6(d), (e).)

Sec.A2211.156.AACERTAIN COVERAGE EXCLUDED. The FAIR Plan

may not provide windstorm and hail insurance coverage for a risk

eligible for that coverage under Chapter 2210. (V.T.I.C. Art.

21.49A, Sec. 1(c).)

[Sections 2211.157-2211.200 reserved for expansion]
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SUBCHAPTER E. REVENUE BOND PROGRAM

Sec.A2211.201.AAPURPOSE.AAThe legislature finds that

issuing public securities to provide a method to raise funds to

provide residential property insurance in this state through the

association is to benefit the public and to further a public

purpose. (V.T.I.C. Art.A21.49A-1, Sec. 1.)

Sec.A2211.202.AADEFINITIONS.AAIn this subchapter:

(1)AA"Board" means the board of directors of the Texas

Public Finance Authority.

(2)AA"Bond" means a debt instrument or other public

security issued by the Texas Public Finance Authority.

(3)AA"Public security resolution" means the resolution

or order authorizing public securities to be issued under this

subchapter. (V.T.I.C. Art.A21.49A-1, Secs. 2(2), (3), (4).)

Sec.A2211.203.AAAPPLICABILITY OF OTHER LAWS.AAThe following

laws apply to public securities issued under this subchapter to the

extent consistent with this subchapter:

(1)AAChapters 1201, 1202, 1204, 1205, 1231, 1232, and

1371, Government Code; and

(2)AASubchapter A, Chapter 1206, Government Code.

(V.T.I.C. Art.A21.49A-1, Secs. 3(b), 4.)

Sec.A2211.204.AAISSUANCE OF PUBLIC SECURITIES

AUTHORIZED.AAAt the request of the association and subject to

Section 2211.205, the Texas Public Finance Authority shall issue

public securities to:

(1)AAfund the association, including to:

(A)AAestablish and maintain reserves to pay
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claims;

(B)AApay operating expenses; and

(C)AApurchase reinsurance;

(2)AApay costs related to issuing the public

securities; and

(3)AApay other costs related to the public securities

as determined by the board. (V.T.I.C. Art.A21.49A-1, Sec. 3(a).)

Sec.A2211.205.AALIMITATION ON AMOUNT OF PUBLIC

SECURITIES.AAThe Texas Public Finance Authority may issue on behalf

of the association public securities in a total amount not to exceed

$75 million. (V.T.I.C. Art.A21.49A-1, Sec. 5.)

Sec.A2211.206.AATERMS OF ISSUANCE.AA(a)AAPublic securities

issued under this subchapter may be issued at a public or private

sale.

(b)AAPublic securities must:

(1)AAbe issued in the name of the association; and

(2)AAmature not more than 10 years after the date

issued. (V.T.I.C. Art.A21.49A-1, Sec. 6.)

Sec.A2211.207.AACONTENTS OF PUBLIC SECURITY RESOLUTION;

ADMINISTRATION OF ACCOUNTS.AA(a)AAIn a public security resolution,

the board may:

(1)AAprovide for the flow of funds and the

establishment, maintenance, and investment of funds and special

accounts with regard to the public securities, including an

interest and sinking fund account, a reserve account, and other

accounts; and

(2)AAmake additional covenants with regard to the
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public securities and the designated income and receipts of the

association pledged to the payment of the public securities.

(b)AAThe association shall administer the accounts in

accordance with this chapter. (V.T.I.C. Art.A21.49A-1, Secs. 7,

8.)

Sec.A2211.208.AASOURCE OF PAYMENT.AA(a)AAPublic securities

issued under this subchapter are payable only from:

(1)AAthe service fee established under Section

2211.209; or

(2)AAother amounts the association is authorized to

levy, charge, and collect.

(b)AAThe public securities are obligations solely of the

association and do not create a pledge, gift, or loan of the faith,

credit, or taxing authority of this state.

(c)AAEach public security must:

(1)AAinclude a statement that the state is not

obligated to pay any amount on the security and that the faith,

credit, and taxing authority of this state are not pledged, given,

or loaned to those payments; and

(2)AAstate on the security’s face that the security:

(A)AAis payable solely from the revenue pledged

for that purpose; and

(B)AAis not a legal or moral obligation of the

state. (V.T.I.C. Art.A21.49A-1, Sec. 9.)

Sec.A2211.209.AASERVICE FEE.AA(a)AAA service fee may be

assessed against:

(1)AAeach participating insurer; and
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(2)AAthe association.

(b)AAThe commissioner shall set the service fee in an amount

sufficient to pay all debt service on the public securities issued

under this subchapter. Each participating insurer and the

association shall pay the service fee as required by the

commissioner by rule.

(c)AAThe comptroller shall collect the service fee and the

department shall reimburse the comptroller in the manner described

by Section 201.052.

(d)AAThe commissioner, in consultation with the comptroller,

may coordinate payment and collection of the service fee with other

payments made by participating insurers and collected by the

comptroller.

(e)AAAs a condition of engaging in the business of insurance

in this state, a participating insurer agrees that, if the insurer

leaves the property insurance market in this state, the insurer

remains obligated to pay the insurer’s share of the service fee

assessed under this section until the public securities are

retired. The amount assessed against an insurer under this

subsection must be:

(1)AAproportionate to the insurer’s share of the

property insurance market, including residential property

insurance, in this state as of the last complete reporting period

before the date the insurer ceases to engage in the property

insurance business in this state; and

(2)AAbased on the insurer’s gross premiums for property

insurance, including residential property insurance, for the
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insurer’s last reporting period. (V.T.I.C. Art.A21.49A-1, Sec.

10.)

Sec.A2211.210.AAEXEMPTION FROM TAXATION.AAPublic securities

issued under this subchapter, any interest from the public

securities, and all assets pledged to secure the payment of the

public securities are exempt from taxation by the state or a

political subdivision of this state. (V.T.I.C. Art.A21.49A-1, Sec.

11.)

Sec.A2211.211.AAAUTHORIZED INVESTMENTS.AAPublic securities

issued under this subchapter are authorized investments under

Subchapter B, Chapter 424, and Subchapters C and D, Chapter 425.

(V.T.I.C. Art.A21.49A-1, Sec. 12.)

Sec.A2211.212.AASTATE PLEDGE REGARDING PUBLIC SECURITY OWNER

RIGHTS AND REMEDIES.AA(a)AAThe state pledges to and agrees with the

owners of public securities issued in accordance with this

subchapter that the state will not limit or alter the rights vested

in the association to fulfill the terms of agreements made with the

owners or impair the rights and remedies of the owners until the

following obligations are fully discharged:

(1)AAthe public securities;

(2)AAany bond premium;

(3)AAinterest; and

(4)AAall costs and expenses related to an action or

proceeding by or on behalf of the owners.

(b)AAThe association may include the state’s pledge and

agreement under Subsection (a) in an agreement with the owners of

the public securities. (V.T.I.C. Art.A21.49A-1, Sec. 13.)
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Sec.A2211.213.AAPAYMENT ENFORCEABLE BY MANDAMUS.AAA writ of

mandamus and any other legal or equitable remedy are available to a

party in interest to require the association or another party to

fulfill an agreement or perform a function or duty under:

(1)AAthis subchapter;

(2)AAthe Texas Constitution; or

(3)AAa public security resolution. (V.T.I.C.

Art.A21.49A-1, Sec. 14.)

[Sections 2211.214-2211.250 reserved for expansion]

SUBCHAPTER F. PENALTIES

Sec.A2211.251.AASANCTIONS AND ADMINISTRATIVE PENALTIES.AAIf

the association, the inspection bureau, or a participating insurer

is found to be in violation of or to have failed to comply with this

chapter, that entity is subject to:

(1)AAthe sanctions authorized by Chapter 82; and

(2)AAadministrative penalties authorized by Chapter

84. (V.T.I.C. Art.A21.49A, Sec. 12 (part).)

Sec.A2211.252.AAADDITIONAL DISCIPLINARY PROCEDURES.AAIn

addition to the remedies provided by Section 2211.251, the

commissioner may use any other disciplinary procedures authorized

by this code, including the cease and desist procedures authorized

by Chapter 83. (V.T.I.C. Art. 21.49A, Sec. 12 (part).)

CHAPTER 2212. SELF-INSURANCE TRUSTS FOR HEALTH CARE

LIABILITY CLAIMS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2212.001.AADEFINITIONS
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Sec.A2212.002.AATRUST NOT ENGAGED IN BUSINESS OF

AAAAAAAAAAAAAAAAAAINSURANCE

[Sections 2212.003-2212.050 reserved for expansion]

SUBCHAPTER B. CREATION AND OPERATION OF TRUST

Sec.A2212.051.AACREATION OF TRUST

Sec.A2212.052.AAMINIMUM REQUIREMENTS

Sec.A2212.053.AAFILING REQUIREMENTS

Sec.A2212.054.AAPOWERS OF TRUST

Sec.A2212.055.AAGUARANTEE OF CERTAIN LIABILITIES

Sec.A2212.056.AAADMINISTRATIVE SANCTIONS

[Sections 2212.057-2212.100 reserved for expansion]

SUBCHAPTER C. INSURANCE CONTRACTS ISSUED BY TRUST

Sec.A2212.101.AACOVERAGE UNDER CONTRACT

CHAPTER 2212. SELF-INSURANCE TRUSTS FOR HEALTH CARE

LIABILITY CLAIMS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2212.001.AADEFINITIONS. In this chapter:

(1)AA"Dentist" means a person licensed to practice

dentistry in this state.

(2)AA"Health care liability claim" means a cause of

action against a physician or dentist for treatment, lack of

treatment, or other claimed departure from accepted standards of

health care or safety that proximately results in injury to or death

of the patient, whether the patient’s claim or cause of action

sounds in tort or contract.

(3)AA"Physician" means a person licensed to practice

medicine in this state.
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(4)AA"Trust" means a self-insurance trust organized and

operated under this chapter. (V.T.I.C. Art.A21.49-4, Sec. (a);

New.)

Sec.A2212.002.AATRUST NOT ENGAGED IN BUSINESS OF INSURANCE.

A trust is not engaged in the business of insurance under this code

and other laws of this state, and this code, other than this

chapter, does not apply to the trust, except as provided by Section

2212.052. (V.T.I.C. Art. 21.49-4, Sec. (e) (part).)

[Sections 2212.003-2212.050 reserved for expansion]

SUBCHAPTER B. CREATION AND OPERATION OF TRUST

Sec.A2212.051.AACREATION OF TRUST. (a) Subject to

Subsection (b), an incorporated association, a purpose of which is

to unite in one compact organization the entire profession licensed

to practice medicine or dentistry in this state, or a portion of the

members of the profession licensed to practice medicine who are

practicing a particular specialty within the practice of medicine

in the state or are practicing within a particular region of the

state, may create a trust to self-insure physicians or dentists and

agree, by contract or otherwise, to insure other members of the

organization or association against health care liability claims

and related risks.

(b)AAThe organization or association must:

(1)AAhave been in continuing existence for at least two

years;

(2)AAhave established a health care liability claim

trust or other agreement to provide coverage against health care

liability claims and related risks; and
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(3)AAemploy appropriate professional staff and

consultants for program management. (V.T.I.C. Art. 21.49-4, Sec.

(b).)

Sec.A2212.052.AAMINIMUM REQUIREMENTS. (a) The department

may require a trust to satisfy reasonable minimum requirements that

ensure the trust is able to satisfy the trust ’s contractual

obligations.

(b)AAOn request, a trust shall provide books, records, and

documents required by the department to fulfill the requirements of

this section relating to the trust ’s solvency. (V.T.I.C.

Art.A21.49-4, Secs. (e) (part), (f).)

Sec.A2212.053.AAFILING REQUIREMENTS. (a) A trust shall file

with the department:

(1)AAall rates and forms, for informational purposes

only;

(2)AAall liability claims reports required under

Subchapter D, Chapter 38; and

(3)AAthe trust’s independently audited annual financial

statement.

(b)AAAn audited annual financial statement filed under this

section may not be considered an examination document. (V.T.I.C.

Art. 21.49-4, Secs. (g), (h), (j).)

Sec.A2212.054.AAPOWERS OF TRUST.AA(a) A trust may:

(1)AApurchase, on behalf of the members of the

association that created the trust, medical professional liability

insurance, specific excess insurance, aggregate excess insurance,

and reinsurance, as necessary in the opinion of the trustees;
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(2)AApurchase required risk management services; and

(3)AApay claims that arise under any deductible

provisions.

(b)AAA trust’s investment powers and limitations are the same

as the investment powers and limitations of a state bank with trust

powers. (V.T.I.C. Art. 21.49-4, Secs. (c), (d) (part).)

Sec.A2212.055.AAGUARANTEE OF CERTAIN LIABILITIES.AAThe

trust shall adopt rules to guarantee all contingent liabilities in

the event of dissolution. (V.T.I.C. Art. 21.49-4, Sec. (d)

(part).)

Sec.A2212.056.AAADMINISTRATIVE SANCTIONS.AAIf a trust is

found to have violated this code or a rule adopted by the

commissioner that is declared applicable to the trust, the

commissioner may order sanctions under Chapter 82 for the

violation. (V.T.I.C. Art. 21.49-4, Sec. (i).)

[Sections 2212.057-2212.100 reserved for expansion]

SUBCHAPTER C. INSURANCE CONTRACTS ISSUED BY TRUST

Sec.A2212.101.AACOVERAGE UNDER CONTRACT.AAA contract of

professional liability insurance issued by a trust may include

coverage of:

(1)AAa professional association or partnership of

physicians, with respect to health care liability claims and

related risks if a majority of the persons having a proprietary

interest in the association or partnership are members of the

association that created the trust;

(2)AAproprietary members, associates, stockholders,

and executive officers and directors of an association or
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partnership described by Subdivision (1), with respect to potential

vicarious liability for acts or omissions of others giving rise to

health care liability claims and related risks;

(3)AAan insured physician and, as applicable, an

insured professional association or partnership, including

proprietary members, associates, stockholders, and executive

officers and directors of the association or partnership, with

respect to liability of an insured arising out of:

(A)AAinjury to a patient related to ownership,

maintenance, or use of premises for the practice of medicine,

including necessary or incidental operations;

(B)AAservice by an insured physician as a member

of a committee, board, or similar group of a hospital medical staff

or of a professional association or society with respect to medical

staff privileges, accreditation, or disciplinary matters relating

to competency or patient safety and risk reduction programs; or

(C)AAa health care liability claim or related risk

based in whole or part on an act or omission occurring before the

date a contract of professional insurance is issued by the trust; or

(4)AAan applicant for membership in the association

that created the trust, pending final action on the application,

with respect to health care liability claims and related risks,

including coverage described by Subdivision (1), (2), or (3), as

applicable. (V.T.I.C. Art. 21.49-4a.)
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CHAPTER 2213. SELF-INSURANCE TRUSTS FOR BANKS AND SAVINGS AND LOAN

ASSOCIATIONS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2213.001.AADEFINITIONS

Sec.A2213.002.AASELF-INSURANCE TRUST NOT ENGAGED IN

AAAAAAAAAAAAAAAAAABUSINESS OF INSURANCE

Sec.A2213.003.AARULES

[Sections 2213.004-2213.050 reserved for expansion]

SUBCHAPTER B. CREATION AND OPERATION OF SELF-INSURANCE TRUST

Sec.A2213.051.AACREATION OF BANK SELF-INSURANCE TRUST;

AAAAAAAAAAAAAAAAAACOVERAGE

Sec.A2213.052.AACREATION OF SAVINGS AND LOAN

AAAAAAAAAAAAAAAAAASELF-INSURANCE TRUST; COVERAGE

Sec.A2213.053.AAPLAN OF ORGANIZATION AND OPERATION;

AAAAAAAAAAAAAAAAAATRUSTEES

Sec.A2213.054.AAMINIMUM REQUIREMENTS; COMMISSIONER

AAAAAAAAAAAAAAAAAASUPERVISION

Sec.A2213.055.AACREATION OF TRUST FUND

Sec.A2213.056.AAPERSONNEL; PAYMENT OF EXPENSES

[Sections 2213.057-2213.100 reserved for expansion]

SUBCHAPTER C. PARTICIPATION IN SELF-INSURANCE TRUST

Sec.A2213.101.AAPARTICIPATION

CHAPTER 2213. SELF-INSURANCE TRUSTS FOR BANKS AND SAVINGS AND LOAN

ASSOCIATIONS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2213.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Bank" means a bank chartered under federal or
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state law.

(2)AA"Plan" means a self-insurance trust’s plan of

organization and operation.

(3)AA"Savings and loan association" means a savings and

loan association chartered under federal or state law.

(4)AA"Self-insurance trust" means a self-insurance

trust organized and operated under this chapter.

(5)AA"Trustees" means the trustees of a self-insurance

trust. (V.T.I.C. Art.A21.49-6, Secs. 1(1), (3); Art.A21.49-7,

Secs. 1(1) (part), (3); New.)

Sec.A2213.002.AASELF-INSURANCE TRUST NOT ENGAGED IN BUSINESS

OF INSURANCE.AA(a)AAA self-insurance trust is not engaged in the

business of insurance under this code or other laws of this state.

(b)AAOther than this chapter, the provisions of this code,

including the Texas Property and Casualty Insurance Guaranty Act,

Chapter 462, do not apply to a self-insurance trust. (V.T.I.C.

Art.A21.49-6, Sec. 11; Art.A21.49-7, Sec. 11.)

Sec.A2213.003.AARULES. The commissioner may adopt:

(1)AAnecessary rules to carry out the provisions of

this chapter relating to bank self-insurance trusts; and

(2)AAreasonable rules necessary to carry out the

provisions of this chapter relating to savings and loan

self-insurance trusts. (V.T.I.C. Art. 21.49-6, Sec. 10; Art.

21.49-7, Sec. 10.)

[Sections 2213.004-2213.050 reserved for expansion]

SUBCHAPTER B. CREATION AND OPERATION OF SELF-INSURANCE TRUST

Sec.A2213.051.AACREATION OF BANK SELF-INSURANCE TRUST;
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COVERAGE. (a) A group or association of banks or bankers, composed

of any number of members, may create a bank self-insurance trust to

self-insure banks that are members of the group or association, or

that have any officers who are members of the group or association,

against losses described by this section.

(b)AAThe bank self-insurance trust may self-insure a bank

described by Subsection (a) against losses resulting from:

(1)AAdishonest acts and criminal acts of employees;

(2)AAa robbery or other act commonly included within a

bank’s bond coverage; and

(3)AAindemnification for a wrongful act committed by a

director, officer, or employee of a member of the group or

association, subject to the limitations under Chapter 8, Business

Organizations Code.

(c)AAThe trustees shall determine, according to the plan, the

amount of coverage to be provided to a bank participating in the

bank self-insurance trust.

(d)AANotwithstanding Subsection (b), on or before December

31, 2009, the bank self-insurance trust may self-insure a bank

described by Subsection (a) against losses resulting from:

(1)AAdishonest acts and criminal acts of employees;

(2)AAa robbery or other act commonly included within a

bank’s bond coverage; and

(3)AAindemnification for a wrongful act committed by a

director, officer, or employee of a member of the group or

association, subject to the limitations under Article 2.02-1, Texas

Business Corporation Act, or Chapter 8, Business Organizations
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Code, as applicable.

(e)AAThis subsection and Subsection (d) expire January 1,

2010. (V.T.I.C. Art.A21.49-6, Secs. 2, 7 (part).)

Sec.A2213.052.AACREATION OF SAVINGS AND LOAN SELF-INSURANCE

TRUST; COVERAGE. (a) Two or more savings and loan associations

that have their principal offices located in this state may create a

savings and loan self-insurance trust to provide insurance and

indemnity coverage for the savings and loan self-insurance trust ’s

members and the officers and directors of the savings and loan

self-insurance trust’s members.

(b)AAInsurance and indemnity coverage provided by the

savings and loan self-insurance trust is limited to savings and

loan blanket bonds covering losses resulting from:

(1)AAdishonest acts and criminal acts of employees; or

(2)AArobbery.

(c)AAThe trustees shall determine, according to the plan, the

amount of coverage to be provided to a savings and loan association

participating in the savings and loan self-insurance trust.

(V.T.I.C. Art.A21.49-7, Secs. 1(1) (part), 2, 7 (part).)

Sec.A2213.053.AAPLAN OF ORGANIZATION AND OPERATION;

TRUSTEES.AA(a)AABefore organizing and operating a self-insurance

trust, the group or association of banks or bankers or the savings

and loan associations, as applicable, proposing to organize the

self-insurance trust shall:

(1)AAselect trustees to administer the self-insurance

trust; and

(2)AAprepare a detailed plan of organization and
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operation in the form and manner prescribed by the commissioner.

(b)AAThe group or association of banks or bankers or the

savings and loan associations shall submit the proposed plan to the

commissioner for examination, suggested changes, and final

approval.

(c)AAThe commissioner shall approve the proposed plan only if

the commissioner is satisfied that the self-insurance trust is able

and will continue to be able to pay valid claims made to the

self-insurance trust.

(d)AAAfter final approval, the plan may be amended with the

commissioner’s approval. (V.T.I.C. Art.A21.49-6, Secs. 3, 4;

Art.A21.49-7, Secs. 3, 4.)

Sec.A2213.054.AAMINIMUM REQUIREMENTS; COMMISSIONER

SUPERVISION.AA(a)AAAfter approval of a self-insurance trust ’s

plan, the self-insurance trust is subject to continuing supervision

by the commissioner relating to:

(1)AAthe solvency of the self-insurance trust; and

(2)AAthe approval of the self-insurance trust ’s policy

forms.

(b)AAThe commissioner may set minimum requirements to ensure

that a self-insurance trust is able to satisfy the self-insurance

trust’s contractual obligations. (V.T.I.C. Art.A21.49-6, Sec. 9;

Art. 21.49-7, Sec. 9.)

Sec.A2213.055.AACREATION OF TRUST FUND.AA(a)AAThe trustees

shall create a trust fund to pay claims made under the coverage

provided by the self-insurance trust under Section 2213.051 or

2213.052, as applicable.
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(b)AAThe trustees shall administer and control the trust fund

and shall pay claims from and invest the money of the trust fund as

provided by the plan. (V.T.I.C. Art.A21.49-6, Sec. 5;

Art.A21.49-7, Sec. 5.)

Sec.A2213.056.AAPERSONNEL; PAYMENT OF EXPENSES.AA(a)AAThe

trustees shall employ appropriate professional employees and

consultants for management of the self-insurance trust program.

(b)AAThe trustees shall pay the salaries of professional

employees and consultants and other costs of administering the

self-insurance trust program from the trust fund.

(c)AAThe total amount paid for salaries and administration

may not exceed an amount set by the commissioner. The amount set by

the commissioner may not exceed 35 percent of the total amount of

money in the trust fund in any year. (V.T.I.C. Art. 21.49-6, Sec.

8; Art. 21.49-7, Sec. 8.)

[Sections 2213.057-2213.100 reserved for expansion]

SUBCHAPTER C. PARTICIPATION IN SELF-INSURANCE TRUST

Sec.A2213.101.AAPARTICIPATION. A bank that is a member, or

that has an officer who is a member, of a group or association of

banks or bankers organizing a bank self-insurance trust or of

savings and loan associations organizing a savings and loan

self-insurance trust may participate in the applicable

self-insurance trust by:

(1)AAentering into a contract or agreement with the

trustees for coverage that the self-insurance trust may provide

under Section 2213.051 or 2213.052, as applicable; and

(2)AApaying the required contribution to the trust fund
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in the amount determined by the trustees in accordance with the

plan. (V.T.I.C. Art.A21.49-6, Secs. 6, 7 (part); Art.A21.49-7,

Secs. 6, 7 (part).)

[Chapters 2214-2250 reserved for expansion]

SUBTITLE H. RATEMAKING IN GENERAL

CHAPTER 2251. RATES

SUBCHAPTER A. GENERAL PROVISIONS FOR RATES

Sec.A2251.001.AAPURPOSE

Sec.A2251.002.AADEFINITIONS

Sec.A2251.003.AAAPPLICABILITY OF CERTAIN SUBCHAPTERS

Sec.A2251.004.AAREGULATION OF INLAND MARINE RATES

Sec.A2251.005.AANOTICE OF RATE INCREASE FOR RESIDENTIAL

AAAAAAAAAAAAAAAAAAPROPERTY INSURANCE POLICIES

Sec.A2251.006.AACONSIDERATION OF CERTAIN OTHER LAW

Sec.A2251.007.AAADMINISTRATIVE PROCEDURE ACT APPLICABLE

Sec.A2251.008.AAQUARTERLY REPORT OF INSURER;

AAAAAAAAAAAAAAAAAALEGISLATIVE REPORT

[Sections 2251.009-2251.050 reserved for expansion]

SUBCHAPTER B. RATE STANDARDS

Sec.A2251.051.AAEXCESSIVE, INADEQUATE, AND UNFAIRLY

AAAAAAAAAAAAAAAAAADISCRIMINATORY RATES

Sec.A2251.052.AARATE STANDARDS

[Sections 2251.053-2251.100 reserved for expansion]

SUBCHAPTER C. RATE FILINGS

Sec.A2251.101.AARATE FILINGS AND SUPPORTING INFORMATION

Sec.A2251.102.AAFILING REQUIREMENTS FOR INSURERS WITH

AAAAAAAAAAAAAAAAAALESS THAN FIVE PERCENT OF MARKET
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Sec.A2251.103.AADISAPPROVAL OF RATE IN RATE FILING;

AAAAAAAAAAAAAAAAAAHEARING

Sec.A2251.104.AADISAPPROVAL OF RATE IN EFFECT; HEARING

Sec.A2251.105.AAGRIEVANCE

Sec.A2251.106.AAROLE OF PUBLIC INSURANCE COUNSEL

Sec.A2251.107.AAPUBLIC INSPECTION OF INFORMATION

[Sections 2251.108-2251.150 reserved for expansion]

SUBCHAPTER D. PRIOR APPROVAL OF RATES UNDER

CERTAIN CIRCUMSTANCES

Sec.A2251.151.AAREQUIREMENT TO FILE RATES FOR PRIOR

AAAAAAAAAAAAAAAAAAAPPROVAL UNDER CERTAIN CIRCUMSTANCES

Sec.A2251.152.AARATE APPROVAL REQUIRED; EXCEPTION

Sec.A2251.153.AACOMMISSIONER ACTION

Sec.A2251.154.AAADDITIONAL INFORMATION

Sec.A2251.155.AARATE FILING APPROVAL BY COMMISSIONER;

AAAAAAAAAAAAAAAAAAUSE OF RATE

Sec.A2251.156.AARATE FILING DISAPPROVAL BY

AAAAAAAAAAAAAAAAAACOMMISSIONER; HEARING

[Sections 2251.157-2251.200 reserved for expansion]

SUBCHAPTER E. STANDARD RATE INDEX FOR PERSONAL AUTOMOBILE

INSURANCE

Sec.A2251.201.AAAPPLICABILITY OF SUBCHAPTER

Sec.A2251.202.AASTATEWIDE STANDARD RATE INDEX FOR

AAAAAAAAAAAAAAAAAAPERSONAL AUTOMOBILE INSURANCE

Sec.A2251.203.AAESTABLISHMENT OF OTHER STANDARD RATE

AAAAAAAAAAAAAAAAAAINDEXES
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Sec.A2251.204.AAAPPLICATION TO CERTAIN COUNTY MUTUAL

AAAAAAAAAAAAAAAAAAINSURANCE COMPANIES

[Sections 2251.205-2251.250 reserved for expansion]

SUBCHAPTER F. EXEMPTIONS FOR CERTAIN INSURERS FROM RATE FILING AND

APPROVAL REQUIREMENTS

Sec.A2251.251.AAAPPLICABILITY OF SUBCHAPTER

Sec.A2251.252.AAEXEMPTION FROM CERTAIN OTHER LAW

CHAPTER 2251. RATES

SUBCHAPTER A. GENERAL PROVISIONS FOR RATES

Sec.A2251.001.AAPURPOSE. The purposes of this subchapter

and Subchapters B, C, D, and E are to:

(1)AApromote the public welfare by regulating insurance

rates to prohibit excessive, inadequate, or unfairly

discriminatory rates;

(2)AApromote the availability of insurance;

(3)AApromote price competition among insurers to

provide rates and premiums that are responsive to competitive

market conditions;

(4)AAprohibit price-fixing agreements and other

anticompetitive behavior by insurers; and

(5)AAprovide regulatory procedures for the maintenance

of appropriate information reporting systems. (V.T.I.C. Art.

5.13-2, Sec. 1 (part).)

Sec.A2251.002.AADEFINITIONS.AAIn this chapter:

(1)AA"Disallowed expenses" includes:

(A)AAadministrative expenses, other than

acquisition, loss control, and safety engineering expenses, that
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exceed 110 percent of the industry median for those expenses;

(B)AAlobbying expenses;

(C)AAadvertising expenses, other than for

advertising:

(i)AAdirectly related to the services or

products provided by the insurer; or

(ii)AAdesigned and directed at loss

prevention;

(D)AAamounts paid by an insurer:

(i)AAas damages in an action brought against

the insurer for bad faith, fraud, or any matters other than payment

under the insurance contract; or

(ii)AAas fees, fines, penalties, or

exemplary damages for a civil or criminal violation of law;

(E)AAcontributions to:

(i)AAsocial, religious, political, or

fraternal organizations; or

(ii)AAorganizations engaged in legislative

advocacy;

(F)AAexcept as authorized by commissioner rule,

fees and assessments paid to advisory organizations;

(G)AAany amount determined by the commissioner to

be excess premiums charged by the insurer; and

(H)AAany unreasonably incurred expenses, as

determined by the commissioner after notice and hearing.

(2)AA"Filer" means an insurer that files rates,

prospective loss costs, or supplementary rating information under

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

922



this chapter.

(3)AA"Prospective loss cost" means that portion of a

rate that:

(A)AAdoes not include a provision for expenses or

profit, other than loss adjustment expenses; and

(B)AAis based on historical aggregate losses and

loss adjustment expenses projected by development to the ultimate

value of those losses and expenses and projected through trending

to a future point in time.

(4)AA"Rate" means the cost of insurance per exposure

unit, whether expressed as a single number or as a prospective loss

cost, adjusted to account for the treatment of expenses, profit,

and individual insurer variation in loss experience, before

applying individual risk variations based on loss or expense

considerations.

(5)AA"Rating manual" means a publication or schedule

that lists rules, classifications, territory codes and

descriptions, rates, premiums, and other similar information used

by an insurer to determine the applicable premium charged an

insured.

(6)AA"Residential property insurance" means insurance

coverage against loss to real or tangible personal property at a

fixed location that is provided through a homeowners insurance

policy, including a tenants insurance policy, a condominium owners

insurance policy, or a residential fire and allied lines insurance

policy.

(7)AA"Supplementary rating information" means any
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manual, rating schedule, plan of rules, rating rules,

classification systems, territory codes and descriptions, rating

plans, and other similar information used by the insurer to

determine the applicable premium for an insured. The term includes

factors and relativities, including increased limits factors,

classification relativities, deductible relativities, premium

discount, and other similar factors and rating plans such as

experience, schedule, and retrospective rating.

(8)AA"Supporting information" means:

(A)AAthe experience and judgment of the filer and

the experience or information of other insurers or advisory

organizations on which the filer relied;

(B)AAthe interpretation of any other information

on which the filer relied;

(C)AAa description of methods used in making a

rate; and

(D)AAany other information the department

requires to be filed. (V.T.I.C. Art. 5.13-2, Secs. 3(a)(1), (2),

(4), (5), (6), (7), (8), (9); Art. 5.13-2C, Sec. 1(2).)

Sec.A2251.003.AAAPPLICABILITY OF CERTAIN SUBCHAPTERS. (a)

This subchapter and Subchapters B, C, D, and E apply to:

(1)AAan insurer to which Article 5.13 applies, other

than the Texas Windstorm Insurance Association, the FAIR Plan

Association, and the Texas Automobile Insurance Plan Association;

and

(2)AAexcept as provided by Subsection (c), a Lloyd ’s

plan, reciprocal or interinsurance exchange, and county mutual
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insurance company with respect to the lines of insurance described

by Subsection (b).

(b)AAThis subchapter and Subchapters B, C, D, and E apply to

all lines of the following kinds of insurance written under an

insurance policy or contract issued by an insurer authorized to

engage in the business of insurance in this state:

(1)AAgeneral liability insurance;

(2)AAresidential and commercial property insurance,

including farm and ranch insurance and farm and ranch owners

insurance;

(3)AApersonal and commercial casualty insurance,

except as provided by Section 2251.004;

(4)AAmedical professional liability insurance;

(5)AAfidelity and surety bonds other than criminal

court appearance bonds;

(6)AApersonal umbrella insurance;

(7)AApersonal liability insurance;

(8)AAguaranteed auto protection (GAP) insurance;

(9)AAinvoluntary unemployment insurance;

(10)AAfinancial guaranty insurance;

(11)AAinland marine insurance;

(12)AArain insurance;

(13)AAhail insurance on farm crops; and

(14)AApersonal and commercial automobile insurance.

(c)AASections 2251.008, 2251.052, 2251.101, 2251.102,

2251.103, 2251.104, 2251.105, and 2251.107 do not apply to a

Lloyd’s plan or a reciprocal or interinsurance exchange with
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respect to commercial property insurance, inland marine insurance,

rain insurance, or hail insurance on farm crops. (V.T.I.C. Art.

5.13-2, Secs. 1 (part), 2(a), 3(a)(3).)

Sec.A2251.004.AAREGULATION OF INLAND MARINE RATES. The

commissioner shall adopt rules governing the manner in which rates

for the various classifications of risks insured under inland

marine insurance, as determined by the commissioner, are regulated.

(V.T.I.C. Art. 5.13-2, Sec. 2(b) (part).)

Sec.A2251.005.AANOTICE OF RATE INCREASE FOR RESIDENTIAL

PROPERTY INSURANCE POLICIES. (a) An insurer shall notify a

policyholder of a residential property insurance policy issued by

the insurer of a rate increase scheduled to take effect on the

policy’s renewal that will result in a premium amount to be paid by

the policyholder that is at least 10 percent greater than the lesser

of:

(1)AAthe premium amount paid by the policyholder for

coverage under the policy during the 12-month period preceding the

policy’s renewal date; or

(2)AAthe premium amount paid by the policyholder for

coverage under the policy during the policy period preceding the

policy’s renewal date.

(b)AAAn insurer shall send the notice required by Subsection

(a) before the renewal date and not later than the 30th day before

the date the rate increase is scheduled to take effect.

(c)AAAn insurer may send the notice described by Subsection

(a) to any policyholder of a residential property insurance policy

issued by the insurer, regardless of whether the policyholder ’s

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

926



premium amount will increase as a result of the scheduled rate

change.

(d)AAThe commissioner by rule may exempt an insurer from the

notice requirements of this section for a short-term policy, as

defined by the commissioner, that is written by the insurer.

(V.T.I.C. Art. 5.13-2, Sec. 15.)

Sec.A2251.006.AACONSIDERATION OF CERTAIN OTHER LAW. In

reviewing rates under this chapter, the commissioner shall consider

any state or federal law that may affect rates for liability

coverage included in an insurance policy subject to this chapter.

(V.T.I.C. Art. 5.13-2, Sec. 14.)

Sec.A2251.007.AAADMINISTRATIVE PROCEDURE ACT APPLICABLE.

Chapter 2001, Government Code, applies to all rate hearings

conducted under this chapter. (V.T.I.C. Art. 5.13-2, Sec. 10.)

Sec.A2251.008.AAQUARTERLY REPORT OF INSURER; LEGISLATIVE

REPORT. (a) The commissioner shall require each insurer subject to

this subchapter to quarterly file with the commissioner information

relating to changes in losses, premiums, and market share since

January 1, 1993.

(b)AAQuarterly, the commissioner shall report to the

governor, the lieutenant governor, and the speaker of the house of

representatives regarding:

(1)AAthe information provided to the commissioner in

the insurers’ reports under Subsection (a); and

(2)AAmarket conduct, especially consumer complaints.

(V.T.I.C. Art. 5.13-2, Sec. 5(e).)

[Sections 2251.009-2251.050 reserved for expansion]
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SUBCHAPTER B. RATE STANDARDS

Sec.A2251.051.AAEXCESSIVE, INADEQUATE, AND UNFAIRLY

DISCRIMINATORY RATES. (a) A rate is determined to be excessive,

inadequate, or unfairly discriminatory for purposes of this chapter

as provided by this section.

(b)AAA rate is excessive if the rate is likely to produce a

long-term profit that is unreasonably high in relation to the

insurance coverage provided.

(c)AAA rate is inadequate if:

(1)AAthe rate is insufficient to sustain projected

losses and expenses to which the rate applies; and

(2)AAcontinued use of the rate:

(A)AAendangers the solvency of an insurer using

the rate; or

(B)AAhas the effect of substantially lessening

competition or creating a monopoly in a market.

(d)AAA rate is unfairly discriminatory if the rate:

(1)AAis not based on sound actuarial principles;

(2)AAdoes not bear a reasonable relationship to the

expected loss and expense experience among risks; or

(3)AAis based wholly or partly on the race, creed,

color, ethnicity, or national origin of the policyholder or an

insured. (V.T.I.C. Art. 5.13-2, Sec. 3(b).)

Sec.A2251.052.AARATE STANDARDS.AA(a) In setting rates, an

insurer shall consider:

(1)AApast and prospective loss experience:

(A)AAinside this state; and
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(B)AAoutside this state if the data from this

state are not credible;

(2)AAthe peculiar hazards and experiences of individual

risks, past and prospective, inside and outside this state;

(3)AAthe insurer’s actuarially credible historical

premium, exposure, loss, and expense experience;

(4)AAcatastrophe hazards in this state;

(5)AAoperating expenses, excluding disallowed

expenses;

(6)AAinvestment income;

(7)AAa reasonable margin for profit; and

(8)AAany other factors inside and outside this state:

(A)AAdetermined to be relevant by the insurer; and

(B)AAnot disallowed by the commissioner.

(b)AAA rate may not be excessive, inadequate, unreasonable,

or unfairly discriminatory for the risks to which the rate applies.

(c)AAThe insurer may:

(1)AAgroup risks by classification to establish rates

and minimum premiums; and

(2)AAmodify classification rates to produce rates for

individual risks in accordance with rating plans that establish

standards for measuring variations in those risks on the basis of

any factor listed in Subsection (a).

(d)AAIn setting rates that apply only to policyholders in

this state, an insurer shall use available premium, loss, claim,

and exposure information from this state to the full extent of the

actuarial credibility of that information. The insurer may use
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experience from outside this state as necessary to supplement

information from this state that is not actuarially credible.

(e)AAIn determining rating territories and territorial

rates, an insurer shall use methods based on sound actuarial

principles. (V.T.I.C. Art. 5.13-2, Secs. 4(b), (c), (d), (e),

(f).)

[Sections 2251.053-2251.100 reserved for expansion]

SUBCHAPTER C. RATE FILINGS

Sec.A2251.101.AARATE FILINGS AND SUPPORTING INFORMATION.

(a) Except as provided by Subchapter D, for risks written in this

state, each insurer shall file with the commissioner all rates,

applicable rating manuals, supplementary rating information, and

additional information as required by the commissioner.

(b)AAThe commissioner by rule shall determine the

information required to be included in the filing, including:

(1)AAcategories of supporting information and

supplementary rating information;

(2)AAstatistics or other information to support the

rates to be used by the insurer, including information necessary to

evidence that the computation of the rate does not include

disallowed expenses; and

(3)AAinformation concerning policy fees, service fees,

and other fees that are charged or collected by the insurer under

Section 550.001 or 4005.003. (V.T.I.C. Art. 5.13-2, Secs. 5(a),

(a-1).)

Sec.A2251.102.AAFILING REQUIREMENTS FOR INSURERS WITH LESS

THAN FIVE PERCENT OF MARKET. In determining filing requirements
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under Section 2251.101 for an insurer with less than five percent of

the market, the commissioner shall consider insurer and

market-specific attributes, as applicable. The commissioner shall

determine filing requirements for those insurers accordingly to

accommodate premium volume and loss experience, targeted markets,

limitations on coverage, and any potential barriers to market entry

or growth. (V.T.I.C. Art. 5.13-2, Sec. 5(a-2).)

Sec.A2251.103.AADISAPPROVAL OF RATE IN RATE FILING; HEARING.

(a) The commissioner shall disapprove a rate if the commissioner

determines that the rate filing made under this chapter does not

meet the standards established under Subchapter B.

(b)AAIf the commissioner disapproves a filing, the

commissioner shall issue an order specifying in what respects the

filing fails to meet the requirements of this chapter.

(c)AAThe filer is entitled to a hearing on written request

made to the commissioner not later than the 30th day after the date

the order disapproving the rate filing takes effect. (V.T.I.C.

Art. 5.13-2, Secs. 7(a), (b).)

Sec.A2251.104.AADISAPPROVAL OF RATE IN EFFECT; HEARING.

(a)AAThe commissioner may disapprove a rate that is in effect only

after a hearing. The commissioner shall provide the filer at least

20 days’ written notice.

(b)AAThe commissioner must issue an order disapproving a rate

under Subsection (a) not later than the 15th day after the close of

the hearing. The order must:

(1)AAspecify in what respects the rate fails to meet the

requirements of this chapter; and
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(2)AAstate the date on which further use of the rate is

prohibited, which may not be earlier than the 45th day after the

close of the hearing under this section. (V.T.I.C. Art. 5.13-2,

Sec. 7(c).)

Sec.A2251.105.AAGRIEVANCE. (a) An insured who is aggrieved

with respect to any filing under this chapter that is in effect, or

the public insurance counsel, may apply to the commissioner in

writing for a hearing on the filing. The application must specify

the grounds for the applicant ’s grievance.

(b)AAThe commissioner shall hold a hearing on an application

filed under Subsection (a) not later than the 30th day after the

date the commissioner receives the application if the commissioner

determines that:

(1)AAthe application is made in good faith;

(2)AAthe applicant would be aggrieved as alleged if the

grounds specified in the application were established; and

(3)AAthe grounds specified in the application otherwise

justify holding the hearing.

(c)AAThe commissioner shall provide written notice of a

hearing under Subsection (b) to the applicant and each insurer that

made the filing not later than the 10th day before the date of the

hearing.

(d)AAIf, after the hearing, the commissioner determines that

the filing does not meet the requirements of this chapter, the

commissioner shall issue an order:

(1)AAspecifying in what respects the filing fails to

meet those requirements; and
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(2)AAstating the date on which the filing is no longer

in effect, which must be within a reasonable period after the order

date.

(e)AAThe commissioner shall send copies of the order issued

under Subsection (d) to the applicant and each affected insurer.

(V.T.I.C. Art. 5.13-2, Secs. 5(c), (d).)

Sec.A2251.106.AAROLE OF PUBLIC INSURANCE COUNSEL. (a) On

request to the commissioner, the public insurance counsel may

review all rate filings and additional information provided by an

insurer under this chapter. Confidential information reviewed

under this subsection remains confidential.

(b)AAThe public insurance counsel, not later than the 30th

day after the date of a rate filing under this chapter, may file

with the commissioner a written objection to:

(1)AAan insurer’s rate filing; or

(2)AAthe criteria on which the insurer relied to

determine the rate.

(c)AAA written objection filed under Subsection (b) must

contain the reasons for the objection. (V.T.I.C. Art. 5.13-2, Sec.

16.)

Sec.A2251.107.AAPUBLIC INSPECTION OF INFORMATION. Each

filing made, and any supporting information filed, under this

chapter is open to public inspection as of the date of the filing.

(V.T.I.C. Art. 5.13-2, Sec. 6.)

[Sections 2251.108-2251.150 reserved for expansion]

SUBCHAPTER D. PRIOR APPROVAL OF RATES UNDER

CERTAIN CIRCUMSTANCES
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Sec.A2251.151.AAREQUIREMENT TO FILE RATES FOR PRIOR APPROVAL

UNDER CERTAIN CIRCUMSTANCES. (a) The commissioner by order may

require an insurer to file with the department for the

commissioner’s approval all rates, supplementary rating

information, and any supporting information in accordance with this

subchapter if the commissioner determines that:

(1)AAthe insurer’s rates require supervision because of

the insurer’s financial condition or rating practices; or

(2)AAa statewide insurance emergency exists.

(b)AAIf an insurer’s previously filed rate is in effect on

the date the insurer files a new rate with the department under this

section, the previously filed rate remains in effect after the new

rate is filed until the effective date of the new rate.

(c)AAThe commissioner may require an insurer to file the

insurer’s rates under this section until the commissioner

determines that the conditions described by Subsection (a) no

longer exist.

(d)AAFor purposes of this section, a rate is filed with the

department on the date the department receives the rate filing.

(V.T.I.C. Art. 5.13-2, Secs. 5A(a), (b) (part), (j), (m).)

Sec.A2251.152.AARATE APPROVAL REQUIRED; EXCEPTION. (a) An

insurer subject to this subchapter may not use a rate until the rate

has been filed with the department and approved by the commissioner

in accordance with this subchapter.

(b)AANotwithstanding Subsection (a), after a rate filing is

approved under this subchapter, an insurer, without prior approval

of the commissioner, may use any rate subsequently filed by the
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insurer if the subsequently filed rate does not exceed the lesser

of:

(1)AA107.5 percent of the rate approved by the

commissioner; or

(2)AA110 percent of any rate used by the insurer in the

previous 12-month period.

(c)AAFiled rates under Subsection (b) take effect on the date

specified by the insurer. (V.T.I.C. Art. 5.13-2, Secs. 5A(b)

(part), (k).)

Sec.A2251.153.AACOMMISSIONER ACTION. (a) Not later than the

30th day after the date a rate is filed with the department under

this subchapter, the commissioner shall:

(1)AAapprove the rate if the commissioner determines

that the rate complies with the requirements of this chapter; or

(2)AAdisapprove the rate if the commissioner determines

that the rate does not comply with the requirements of this chapter.

(b)AAExcept as provided by Subsection (c), if a rate has not

been approved or disapproved by the commissioner before the

expiration of the 30-day period described by Subsection (a), the

rate is considered approved and the insurer may use the rate unless

the rate proposed in the filing represents an increase of 12.5

percent or more from the insurer’s previously filed rate.

(c)AAFor good cause, the commissioner may, on the expiration

of the 30-day period described by Subsection (a), extend the period

for approval or disapproval of a rate for one additional 30-day

period. The commissioner and the insurer may not by agreement

extend the 30-day period described by Subsection (a). (V.T.I.C.
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Art. 5.13-2, Secs. 5A(c), (d), (e), (f).)

Sec.A2251.154.AAADDITIONAL INFORMATION. (a) If the

department determines that the information filed by an insurer

under this chapter is incomplete or otherwise deficient, the

department may request additional information from the insurer. If

the department requests additional information from the insurer

during the 30-day period provided by Section 2251.153(a) or under a

second 30-day period provided under Section 2251.153(c), the time

between the date the department submits the request to the insurer

and the date the department receives the information requested is

not included in the computation of the first 30-day period or the

second 30-day period, as applicable.

(b)AAFor purposes of this section, the date of the

department ’s submission of a request for additional information is:

(1)AAthe date of the department ’s electronic mailing or

telephone call relating to the request for additional information;

or

(2)AAthe postmarked date on the department ’s letter

relating to the request for additional information. (V.T.I.C. Art.

5.13-2, Sec. 5A(g).)

Sec.A2251.155.AARATE FILING APPROVAL BY COMMISSIONER; USE OF

RATE. (a) The commissioner shall approve a rate filing under this

subchapter if the proposed rate is adequate, not excessive, and not

unfairly discriminatory.

(b)AAIf the commissioner approves a rate filing under this

section, the commissioner shall provide the insurer with a written

or electronic notification of the approval. The insurer may use the
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rate on receipt of the approval notice. (V.T.I.C. Art. 5.13-2,

Secs. 5A(h), (i).)

Sec.A2251.156.AARATE FILING DISAPPROVAL BY COMMISSIONER;

HEARING. (a) If the commissioner disapproves a rate filing under

Section 2251.153(a)(2), the commissioner shall issue an order

disapproving the filing in accordance with Section 2251.103(b).

(b)AAAn insurer whose rate filing is disapproved is entitled

to a hearing in accordance with Section 2251.103(c). (V.T.I.C.

Art. 5.13-2, Sec. 5A(l).)

[Sections 2251.157-2251.200 reserved for expansion]

SUBCHAPTER E. STANDARD RATE INDEX FOR PERSONAL AUTOMOBILE

INSURANCE

Sec.A2251.201.AAAPPLICABILITY OF SUBCHAPTER. (a) This

subchapter governs rate regulation of personal automobile

insurance issued by a county mutual insurance company as prescribed

by this subchapter.

(b)AAThe commissioner by rule may designate other types of

insurers that, historically and as of June 11, 2003, have served

exclusively or are serving exclusively the high-risk, nonstandard

market and meet capitalization and solvency requirements set by the

commissioner. An insurer designated by the commissioner under this

subsection is governed by this subchapter. (V.T.I.C. Art. 5.13-2,

Secs. 13(a), (g).)

Sec.A2251.202.AASTATEWIDE STANDARD RATE INDEX FOR PERSONAL

AUTOMOBILE INSURANCE. (a) Using standard and generally accepted

actuarial techniques, the commissioner shall annually compute and

publish a statewide standard rate index that accurately reflects
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the average statewide rates for classifications for each of the

following coverages under a personal automobile insurance policy:

(1)AAbodily injury liability;

(2)AAproperty damage liability;

(3)AApersonal injury protection;

(4)AAmedical payments;

(5)AAuninsured and underinsured motorist;

(6)AAphysical damage--collision; and

(7)AAphysical damage--other than collision.

(b)AAThe commissioner shall compute the rate index using the

benchmark rate in effect for personal automobile insurance under

former Article 5.101 on June 11, 2003. The commissioner shall

adjust the rate index annually to reflect average changes in claims

costs in the personal automobile insurance market in this state.

(V.T.I.C. Art. 5.13-2, Secs. 13(b), (c) (part).)

Sec.A2251.203.AAESTABLISHMENT OF OTHER STANDARD RATE

INDEXES. The commissioner may compute and establish standard rate

indexes other than the rate index required under Section

2251.202(a) for any of the personal automobile insurance coverages

listed under that subsection as necessary to implement this

subchapter. (V.T.I.C. Art. 5.13-2, Sec. 13(d).)

Sec.A2251.204.AAAPPLICATION TO CERTAIN COUNTY MUTUAL

INSURANCE COMPANIES. (a) For purposes of this subsection, a

"nonstandard rate" is a rate that is 30 percent or more above the

standard rate index as determined by the commissioner under this

subchapter. A county mutual insurance company that issues personal

automobile insurance policies only at nonstandard rates is subject
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to filing requirements, as determined by the commissioner by rule,

if the insurance company and the company’s affiliated companies or

group has a market share of less than 3.5 percent.

(b)AAIn setting rates, a county mutual insurance company

subject to this section must comply with the rating standards

established under Subchapter B. The commissioner may inspect the

books and records of the company at any time to ensure compliance

with the rating standards.

(c)AANot later than the first day any change in the rates of a

county mutual insurance company subject to this section takes

effect, the company shall file for informational purposes those

rates and any additional information required by the department.

The commissioner by rule shall determine the information required

to be provided in the filing under this subsection.

(d)AAA county mutual insurance company described by

Subsection (a) is subject to Chapter 2254. A county mutual

insurance company not described by Subsection (a) is:

(1)AAsubject to Chapter 2151; and

(2)AArequired to comply with the other filing

requirements of this chapter and any other provision of this code

applicable to a county mutual insurance company. (V.T.I.C. Art.

5.13-2, Secs. 13(e), (f).)

[Sections 2251.205-2251.250 reserved for expansion]

SUBCHAPTER F. EXEMPTIONS FOR CERTAIN INSURERS FROM RATE FILING AND

APPROVAL REQUIREMENTS

Sec.A2251.251.AAAPPLICABILITY OF SUBCHAPTER. This

subchapter applies to:
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(1)AAan insurer, including an insurance company, a

reciprocal or interinsurance exchange, a mutual insurance company,

a capital stock insurance company, a county mutual insurance

company, a Lloyd’s plan, or any other legal entity authorized to

write residential property insurance in this state; and

(2)AAan insurer’s affiliate, as described by this code,

if the affiliate is authorized to write residential property

insurance. (V.T.I.C. Art. 5.13-2C, Sec. 1(1).)

Sec.A2251.252.AAEXEMPTION FROM CERTAIN OTHER LAW.AA(a)

Except as provided by Subsections (b) and (c), an insurer is exempt

from the rate filing and approval requirements of this chapter if

the insurer, during the calendar year preceding the date filing is

otherwise required under this chapter, issued residential property

insurance policies in this state that accounted for less than two

percent of the total amount of premiums collected by insurers for

residential property insurance policies issued in this state, more

than 50 percent of which cover property:

(1)AAvalued at less than $100,000; and

(2)AAlocated in an area designated by the commissioner

as underserved for residential property insurance under Chapter

2004.

(b)AAIf an insurer described by Subsection (a) is a member of

an affiliated insurance group, this subchapter applies to the

insurer only if the total aggregate premium collected by the group

accounts for less than two percent of the total amount of premiums

collected by insurers for residential property insurance policies

issued in this state.
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(c)AAAn insurer described by Subsection (a) that proposes to

increase the premium rates charged policyholders for a residential

property insurance product by an amount that is 10 percent or more

over the amount the insurer charged policyholders for the same or an

equivalent residential property insurance product during the

preceding calendar year must file the insurer ’s proposed rates in

accordance with this chapter and, if applicable, obtain approval of

the proposed rates as provided by this chapter. (V.T.I.C. Art.

5.13-2C, Secs. 2, 3(a), (b).)

CHAPTER 2252. RATE ADMINISTRATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2252.001.AAAPPLICABILITY OF CHAPTER

Sec.A2252.002.AACONSTRUCTION OF CHAPTER

[Sections 2252.003-2252.050 reserved for expansion]

SUBCHAPTER B. RATING SYSTEMS

Sec.A2252.051.AAINSURER TO PROVIDE RATE INFORMATION

Sec.A2252.052.AARIGHT TO HEARING ON RATING SYSTEM

Sec.A2252.053.AAAPPEAL OF DECISION ON RATING SYSTEM

[Sections 2252.054-2252.100 reserved for expansion]

SUBCHAPTER C. LOSS AND EXPENSE EXPERIENCE

Sec.A2252.101.AARECORDING AND REPORTING OF LOSS AND

AAAAAAAAAAAAAAAAAAEXPENSE EXPERIENCE AND OTHER DATA

Sec.A2252.102.AARULES AND PLANS REQUIRING INTERCHANGE

AAAAAAAAAAAAAAAAAAOF LOSS EXPERIENCE

Sec.A2252.103.AAEXCHANGE OF RATE INFORMATION WITH OTHER

AAAAAAAAAAAAAAAAAASTATES

[Sections 2252.104-2252.150 reserved for expansion]
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SUBCHAPTER D. PROHIBITED ACTS

Sec.A2252.151.AAPROHIBITED CONDUCT RELATED TO RATES AND

AAAAAAAAAAAAAAAAAAPREMIUMS

CHAPTER 2252. RATE ADMINISTRATION

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A2252.001.AAAPPLICABILITY OF CHAPTER.AA(a)AAExcept as

provided by Subsections (b) and (c), this chapter applies to an

insurer, including a corporation, reciprocal or interinsurance

exchange, mutual insurance company, association, Lloyd ’s plan, or

other organization, writing casualty insurance or writing

fidelity, surety, or guaranty bonds, on risks or operations in this

state.

(b)AAThis chapter does not apply to:

(1)AAa farm mutual insurance company or association

regulated under Chapter 911; or

(2)AAa county mutual insurance company regulated under

Chapter 912.

(c)AAThis chapter does not apply to the writing of:

(1)AAautomobile insurance;

(2)AAlife, health, or accident insurance;

(3)AAprofessional liability insurance;

(4)AAreinsurance;

(5)AAaircraft insurance;

(6)AAfraternal benefit insurance;

(7)AAfire insurance;

(8)AAworkers’ compensation insurance;

(9)AAmarine insurance, including noncommercial inland
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marine insurance and ocean marine insurance;

(10)AAtitle insurance;

(11)AAexplosion insurance, except insurance against

loss from personal injury or property damage resulting accidentally

from:

(A)AAa steam boiler;

(B)AAa heater or pressure vessel;

(C)AAan electrical device;

(D)AAan engine; or

(E)AAall machinery and appliances used in

connection with or in the operation of a boiler, heater, vessel,

electrical device, or engine described by Paragraphs (A)-(D); or

(12)AAinsurance coverage for any of the following

conditions or risks:

(A)AAweather or climatic conditions, including

lightning, tornado, windstorm, hail, cyclone, rain, or frost and

freeze;

(B)AAearthquake or volcanic eruption;

(C)AAsmoke or smudge;

(D)AAexcess or deficiency of moisture;

(E)AAflood;

(F)AAthe rising water of an ocean or an ocean ’s

tributary;

(G)AAbombardment, invasion, insurrection, riot,

civil war or commotion, military or usurped power, or any order of a

civil authority made to prevent the spread of a conflagration,

epidemic or catastrophe;
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(H)AAvandalism or malicious mischief;

(I)AAstrike or lockout;

(J)AAwater or other fluid or substance resulting

from:

(i)AAthe breakage or leakage of a sprinkler,

pump, or other apparatus erected for extinguishing fire, or a water

pipe or other conduit or container; or

(ii)AAcasual water entering a building

through a leak or opening in the building or by seepage through

building walls; or

(K)AAaccidental damage to a sprinkler, pump, fire

apparatus, pipe, or other conduit or container described by

Paragraph (J)(i). (V.T.I.C. Art.A5.13, Secs. (a) (part), (b),

(c).)

Sec.A2252.002.AACONSTRUCTION OF CHAPTER.AAThis chapter does

not limit in any manner the kinds or classes of insurance that an

insurer may write under an appropriate statute or the insurer ’s

charter or certificate of authority. (V.T.I.C. Art.A5.13, Sec.

(d).)

[Sections 2252.003-2252.050 reserved for expansion]

SUBCHAPTER B. RATING SYSTEMS

Sec.A2252.051.AAINSURER TO PROVIDE RATE INFORMATION. (a) An

insurer shall provide all information relevant to a rate used by the

insurer to:

(1)AAany person who is or will be affected by the rate

or by a modification of the rate; or

(2)AAthe authorized representative of a person
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described by Subdivision (1).

(b)AAThe insurer shall provide the information within a

reasonable time after receipt of a written request for the

information and on payment of any reasonable charge set by the

insurer. (V.T.I.C. Art.A5.18, Sec. (a).)

Sec.A2252.052.AARIGHT TO HEARING ON RATING SYSTEM.AA(a) An

insurer shall provide within this state reasonable means by which a

person aggrieved by the application of the insurer’s rating system

may be heard on written request to review the manner in which the

rating system has been applied in connection with the insurance

afforded the person.

(b)AAThe person may be heard under this section in person or

through the person’s authorized representative. (V.T.I.C.

Art.A5.18, Sec. (b) (part).)

Sec.A2252.053.AAAPPEAL OF DECISION ON RATING SYSTEM.AAAny

party affected by an action taken by an insurer or rating

organization in response to a request for a hearing under Section

2252.052 may appeal that action to the commissioner not later than

the 10th day after the date the party receives written notice of the

action. (V.T.I.C. Art.A5.18, Sec. (b) (part).)

[Sections 2252.054-2252.100 reserved for expansion]

SUBCHAPTER C. LOSS AND EXPENSE EXPERIENCE

Sec.A2252.101.AARECORDING AND REPORTING OF LOSS AND EXPENSE

EXPERIENCE AND OTHER DATA.AA(a)AAThe commissioner shall adopt

reasonable rules and statistical plans for the recording and

reporting of loss experience and other required data by insurers.

The rules and plans must ensure that each insurer’s total loss and
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expense experience is made available at least as frequently as

biennially in the form and with the detail necessary to aid in

determining whether rating plans comply with the standards provided

by this chapter, Chapter 1901, Chapter 2251, or Subchapter B,

Chapter 5.

(b)AAIn adopting the rules and statistical plans, the

commissioner shall have due regard for:

(1)AAthe rating plans used under this chapter, Chapter

1901, Chapter 2251, or Subchapter B, Chapter 5; and

(2)AAthe rules and forms of plans used in other states

to ensure that the rules and plans are as uniform as is practicable.

(c)AAEach insurer shall use the statistical plans adopted

under this section to record and report loss experience and other

required data in accordance with the rules adopted by the

commissioner.

(d)AAThe commissioner may designate other agencies to gather

and compile the loss experience and other data.

(e)AAThe commissioner may adopt modifications to statistical

plans adopted under this section. (V.T.I.C. Art.A5.19, Sec. (a).)

Sec.A2252.102.AARULES AND PLANS REQUIRING INTERCHANGE OF

LOSS EXPERIENCE.AAThe commissioner may adopt reasonable rules and

plans requiring the interchange of loss experience necessary for

the application of rating plans. (V.T.I.C. Art.A5.19, Sec. (b).)

Sec.A2252.103.AAEXCHANGE OF RATE INFORMATION WITH OTHER

STATES.AATo further the uniform administration of rating laws, the

department or an insurer may:

(1)AAexchange information and experience data with
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insurance supervisory officials, insurers, and rating

organizations in other states; and

(2)AAconsult and cooperate with the individuals or

entities described by Subdivision (1) with respect to ratemaking

and the application of rating systems. (V.T.I.C. Art.A5.19, Sec.

(c).)

[Sections 2252.104-2252.150 reserved for expansion]

SUBCHAPTER D. PROHIBITED ACTS

Sec.A2252.151.AAPROHIBITED CONDUCT RELATED TO RATES AND

PREMIUMS. (a) A person or organization may not knowingly give

false or misleading information to the department or commissioner,

an insurer, or any other entity that will in any manner affect the

proper determination of rates or premiums.

(b)AAAn insurer or agent who knowingly misrepresents the

actual or replacement value of real or personal property to achieve

an unfair competitive rate advantage commits an offense. (V.T.I.C.

Art. 5.21.)

CHAPTER 2253. RATING TERRITORIES

Sec.A2253.001.AARATING TERRITORIES

CHAPTER 2253. RATING TERRITORIES

Sec.A2253.001.AARATING TERRITORIES.AA(a)AANotwithstanding

any other provision of this code, an insurer may use rating

territories that subdivide a county only if:

(1)AAthe county is subdivided; and

(2)AAthe rate for any subdivision in the county is not

greater than 15 percent higher than the rate used in any other

subdivision in the county by that insurer.
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(b)AAFor residential property insurance or personal

automobile insurance, the commissioner by rule may allow a greater

rate difference than the rate difference specified by Subsection

(a). (V.T.I.C. Art.A5.171.)

CHAPTER 2254. PREMIUM REFUND FOR CERTAIN PERSONAL LINES

Sec.A2254.001.AADEFINITIONS

Sec.A2254.002.AAINAPPLICABILITY OF CHAPTER

Sec.A2254.003.AAREFUND OR DISCOUNT BASED ON EXCESSIVE

AAAAAAAAAAAAAAAAAAOR UNFAIRLY DISCRIMINATORY PREMIUM

AAAAAAAAAAAAAAAAAARATES

Sec.A2254.004.AARATE HEARING BY STATE OFFICE OF

AAAAAAAAAAAAAAAAAAADMINISTRATIVE HEARINGS

CHAPTER 2254. PREMIUM REFUND FOR CERTAIN PERSONAL LINES

Sec.A2254.001.AADEFINITIONS.AAIn this chapter:

(1)AA"Insurer" means an insurance company, reciprocal

or interinsurance exchange, mutual insurance company, capital

stock company, county mutual insurance company, Lloyd ’s plan, or

other legal entity authorized to write residential property

insurance or personal automobile insurance in this state. The term

includes an affiliate, as described by this code, that is

authorized to write residential property insurance. The term does

not include:

(A)AAthe Texas Windstorm Insurance Association

under Chapter 2210; or

(B)AAthe FAIR Plan Association under Chapter 2211.

(2)AA"Personal automobile insurance" means motor

vehicle insurance coverage for the ownership, maintenance, or use
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of a private passenger, utility, or miscellaneous type motor

vehicle, including a motor home, trailer, or recreational vehicle,

that is:

(A)AAowned or leased by one or more individuals;

and

(B)AAnot used primarily for the delivery of goods,

materials, or services, other than for use in farm or ranch

operations.

(3)AA"Residential property insurance" means insurance

coverage against loss to real or tangible personal property at a

fixed location that is provided through:

(A)AAa homeowners policy, including a tenants

policy;

(B)AAa condominium owners policy; or

(C)AAa residential fire and allied lines policy.

(V.T.I.C. Art.A5.144, Sec. (a).)

Sec.A2254.002.AAINAPPLICABILITY OF CHAPTER.AAThis chapter

does not apply to rates for personal automobile insurance or

residential property insurance for which an insurer obtains prior

rate approval under Subchapter D, Chapter 2251. (V.T.I.C.

Art.A5.144, Sec. (f).)

Sec.A2254.003.AAREFUND OR DISCOUNT BASED ON EXCESSIVE OR

UNFAIRLY DISCRIMINATORY PREMIUM RATES.AA(a)AAThis section applies

to a rate filed on or after the effective date of Chapter 206, Acts

of the 78th Legislature, Regular Session, 2003.

(b)AAExcept as provided by Section 2254.004(c), if the

commissioner determines that an insurer has charged a rate for
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personal automobile insurance or residential property insurance

that is excessive or unfairly discriminatory, as described by

Section 2251.051, the commissioner may:

(1)AAorder the insurer to refund directly to each

affected policyholder the portion of the premium that is excessive

or unfairly discriminatory, if that portion of the premium is at

least 7.5 percent of the total premium charged for the coverage; or

(2)AAif that portion of the premium is less than 7.5

percent of the total premium, order the insurer to provide, to each

affected policyholder:

(A)AAwho renews the policy, a future premium

discount equal to the amount of the excessive or unfairly

discriminatory portion of the premium; and

(B)AAwho does not renew or whose coverage is

otherwise terminated, a refund in the amount described by

Subdivision (1). (V.T.I.C. Art.A5.144, Secs. (b), (g).)

Sec.A2254.004.AARATE HEARING BY STATE OFFICE OF

ADMINISTRATIVE HEARINGS.AA(a)AANot later than the 20th day after

the date of an order under Section 2254.003, the insurer may request

that the State Office of Administrative Hearings conduct a rate

hearing to determine whether the rate that is subject to the order

is excessive or unfairly discriminatory.

(b)AAThe office of public insurance counsel may participate

in and present evidence at the hearing.

(c)AAAfter completion of the hearing, the administrative law

judge shall:

(1)AAprepare a proposal for decision under Section
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40.058; and

(2)AAremand the matter to the commissioner recommending

that the commissioner affirm the order or that:

(A)AAthe commissioner complete an additional

review of the order not later than the 10th day after the date the

commissioner receives the proposal;

(B)AAthe parties enter into negotiations; or

(C)AAthe commissioner take within a period

specified by the administrative law judge other appropriate action

with respect to the order.

(d)AAThe commissioner’s action or failure to act on a

proposal or recommendation under Subsection (c) is subject to

judicial review under Subchapter D, Chapter 36. (V.T.I.C.

Art.A5.144, Secs. (c), (d), (e).)

[Chapters 2255-2300 reserved for expansion]

SUBTITLE I. POLICY FORMS IN GENERAL

CHAPTER 2301. POLICY FORMS

SUBCHAPTER A. POLICY FORMS GENERALLY

Sec.A2301.001.AAPURPOSE

Sec.A2301.002.AADEFINITIONS

Sec.A2301.003.AAAPPLICABILITY OF SUBCHAPTER

Sec.A2301.004.AAEXEMPTION FOR LARGE RISKS

Sec.A2301.005.AAREGULATION OF INLAND MARINE FORMS

Sec.A2301.006.AAFILING AND APPROVAL OF FORMS

Sec.A2301.007.AADISAPPROVAL OF FORMS; WITHDRAWAL OF

AAAAAAAAAAAAAAAAAAAPPROVAL

Sec.A2301.008.AAADOPTION AND USE OF STANDARD FORMS
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Sec.A2301.009.AAPUBLIC INSPECTION OF INFORMATION

[Sections 2301.010-2301.050 reserved for expansion]

SUBCHAPTER B. POLICY FORMS FOR PERSONAL AUTOMOBILE

INSURANCE COVERAGE AND RESIDENTIAL PROPERTY INSURANCE COVERAGE

Sec.A2301.051.AADEFINITIONS

Sec.A2301.052.AAREGULATION OF POLICY FORMS AND

AAAAAAAAAAAAAAAAAAENDORSEMENTS

Sec.A2301.053.AAREQUIREMENTS FOR FORMS; PLAIN-LANGUAGE

AAAAAAAAAAAAAAAAAAREQUIREMENT

Sec.A2301.054.AACERTAIN CONTRACTS OR AGREEMENTS

AAAAAAAAAAAAAAAAAAPROHIBITED; REVOCATION OF CERTIFICATE

AAAAAAAAAAAAAAAAAAOF AUTHORITY

Sec.A2301.055.AARULES

CHAPTER 2301. POLICY FORMS

SUBCHAPTER A. POLICY FORMS GENERALLY

Sec.A2301.001.AAPURPOSE. The purposes of this subchapter

are to:

(1)AApromote the availability of insurance;

(2)AAregulate the insurance forms used for lines of

insurance to which this subchapter applies to ensure that the forms

are not unjust, unfair, inequitable, misleading, or deceptive; and

(3)AAprovide regulatory procedures for the maintenance

of appropriate information reporting systems. (V.T.I.C. Art.

5.13-2, Sec. 1 (part).)

Sec.A2301.002.AADEFINITIONS. In this subchapter:

(1)AA"Form" means an insurance policy form or a printed

endorsement form.
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(2)AA"Residential property insurance" means insurance

coverage against loss to real or tangible personal property at a

fixed location that is provided through a homeowners insurance

policy, including a tenants insurance policy, a condominium owners

insurance policy, or a residential fire and allied lines insurance

policy.

(3)AA"Supporting information" means any information

required by the department to be filed. (V.T.I.C. Art. 5.13-2,

Secs. 3(a)(7), (9) (part); New.)

Sec.A2301.003.AAAPPLICABILITY OF SUBCHAPTER. (a) This

subchapter applies to:

(1)AAan insurer to which Article 5.13 applies, other

than the Texas Windstorm Insurance Association, the FAIR Plan

Association, and the Texas Automobile Insurance Plan Association;

and

(2)AAexcept as provided by Subsections (c) and (d), a

Lloyd’s plan, reciprocal or interinsurance exchange, and county

mutual insurance company with respect to the lines of insurance

described by Subsection (b).

(b)AAThis subchapter applies to all lines of the following

kinds of insurance written under an insurance policy or contract

issued by an insurer authorized to engage in the business of

insurance in this state:

(1)AAgeneral liability insurance;

(2)AAresidential and commercial property insurance,

including farm and ranch insurance and farm and ranch owners

insurance;
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(3)AApersonal and commercial casualty insurance,

except as provided by Section 2301.005;

(4)AAmedical professional liability insurance;

(5)AAfidelity and surety bonds other than criminal

court appearance bonds;

(6)AApersonal umbrella insurance;

(7)AApersonal liability insurance;

(8)AAguaranteed auto protection (GAP) insurance;

(9)AAinvoluntary unemployment insurance;

(10)AAfinancial guaranty insurance;

(11)AAinland marine insurance;

(12)AArain insurance;

(13)AAhail insurance on farm crops; and

(14)AApersonal and commercial automobile insurance.

(c)AASection 2301.009 does not apply to a Lloyd ’s plan or a

reciprocal or interinsurance exchange with respect to commercial

property insurance.

(d)AAThis subchapter does not apply to a Lloyd ’s plan or

reciprocal or interinsurance exchange with respect to inland marine

insurance, rain insurance, or hail insurance on farm crops.

(V.T.I.C. Art. 5.13-2, Secs. 1 (part), 2(a), 3(a)(3).)

Sec.A2301.004.AAEXEMPTION FOR LARGE RISKS. Sections

2301.006, 2301.007(a) and (b), and 2301.008 do not apply to forms

for use with an insured that has:

(1)AAtotal insured property values of $5 million or

more;

(2)AAtotal annual gross revenues of $10 million or
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more; or

(3)AAa total premium of $25,000 or more for property

insurance, $25,000 or more for general liability insurance, or

$50,000 or more for multiperil insurance. (V.T.I.C. Art. 5.13-2,

Sec. 8(f).)

Sec.A2301.005.AAREGULATION OF INLAND MARINE FORMS. The

commissioner shall adopt rules governing the manner in which forms

for the various classifications of risks insured under inland

marine insurance, as determined by the commissioner, are regulated.

(V.T.I.C. Art. 5.13-2, Sec. 2(b) (part).)

Sec.A2301.006.AAFILING AND APPROVAL OF FORMS. (a) Except as

provided by Section 2301.008, an insurer may not deliver or issue

for delivery in this state a form for use in writing insurance

described by Section 2301.003 unless the form has been filed with

and approved by the commissioner.

(b)AAAn insurer must file the form not later than the 60th day

before the date an insurer uses the form or delivers the form for

use.

(c)AAA filed form is approved at the expiration of 60 days

after the date the form is filed unless the commissioner by order

approves or disapproves the form during the 60-day period. The

commissioner’s approval of a filed form constitutes a waiver of any

unexpired portion of the 60-day period.

(d)AAThe commissioner may extend by not more than 10 days the

60-day period described by Subsection (c) during which the

commissioner may approve or disapprove a form filed by an insurer.

The commissioner shall notify the insurer of the extension before
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the expiration of the 60-day period.

(e)AAA filed form for which an extension has been granted

under Subsection (d) is considered approved at the expiration of

the extension period described by that subsection absent an earlier

approval or disapproval of the form. (V.T.I.C. Art. 5.13-2, Secs.

8(a), (b) (part).)

Sec.A2301.007.AADISAPPROVAL OF FORMS; WITHDRAWAL OF

APPROVAL. (a) The commissioner may disapprove a form filed under

Section 2301.006 or withdraw approval of a form if the form:

(1)AAviolates any law, including a rule adopted under

this code; or

(2)AAcontains a provision or has a title or heading that

is unjust or deceptive, encourages misrepresentation, or violates

public policy.

(b)AAFor good cause shown, the commissioner may withdraw

approval of a form after notice and hearing.

(c)AAAn order issued by the commissioner disapproving a form,

or a notice of the commissioner’s intention to withdraw approval of

a form, must state the grounds for the disapproval or withdrawal of

approval in sufficient detail to reasonably inform the insurer of

those grounds.

(d)AAAn order of withdrawal of approval of a form takes

effect on the date prescribed by the commissioner in the order. The

commissioner may not prescribe a date earlier than the 30th day

after the effective date of the order, as prescribed by the

commissioner.

(e)AAAn insurer may not use a form in this state after the
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commissioner disapproves the form or withdraws approval of the

form. (V.T.I.C. Art. 5.13-2, Secs. 8(b) (part), (c), (d), (e)

(part).)

Sec.A2301.008.AAADOPTION AND USE OF STANDARD FORMS. The

commissioner may adopt standard insurance policy forms, printed

endorsement forms, and other related forms that an insurer may use

instead of the insurer’s own forms in writing insurance subject to

this subchapter. (V.T.I.C. Art. 5.13-2, Sec. 8(e) (part).)

Sec.A2301.009.AAPUBLIC INSPECTION OF INFORMATION. Each

filing made, and any supporting information filed, under this

subchapter is open to public inspection as of the date of the

filing. (V.T.I.C. Art. 5.13-2, Sec. 6.)

[Sections 2301.010-2301.050 reserved for expansion]

SUBCHAPTER B. POLICY FORMS FOR PERSONAL AUTOMOBILE

INSURANCE COVERAGE AND RESIDENTIAL PROPERTY INSURANCE COVERAGE

Sec.A2301.051.AADEFINITIONS. In this subchapter:

(1)AA"Insurer" means an insurance company, reciprocal

or interinsurance exchange, mutual insurance company, capital

stock insurance company, county mutual insurance company, Lloyd ’s

plan, or other legal entity authorized to write personal automobile

insurance or residential property insurance in this state. The

term includes an affiliate, as described by this code, that is

authorized to write and is writing personal automobile insurance or

residential property insurance in this state. The term does not

include:

(A)AAthe Texas Windstorm Insurance Association;

(B)AAthe FAIR Plan Association; or
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(C)AAthe Texas Automobile Insurance Plan

Association.

(2)AA"Personal automobile insurance" means automobile

insurance coverage for the ownership, maintenance, or use of a

private passenger, utility, or miscellaneous type motor vehicle,

including a motor home, trailer, or recreational vehicle, that is:

(A)AAowned or leased by one or more individuals;

and

(B)AAnot primarily used for the delivery of goods,

materials, or services, other than for use in farm or ranch

operations.

(3)AA"Residential property insurance" means insurance

coverage against loss to tangible personal property or to

residential real property at a fixed location that is provided

through a homeowners insurance policy, including a tenants

insurance policy, a condominium owners insurance policy, or a

residential fire and allied lines insurance policy. (V.T.I.C. Art.

5.145, Sec. 1.)

Sec.A2301.052.AAREGULATION OF POLICY FORMS AND ENDORSEMENTS.

(a) Notwithstanding any other provision of this code and except as

provided by this section, Subchapter A applies to an insurer with

respect to insurance policy forms and endorsements for personal

automobile insurance and residential property insurance.

(b)AAAn insurer may continue to use an insurance policy form

or endorsement promulgated, approved, or adopted under Article 5.06

or 5.35 before June 11, 2003, on written notification to the

commissioner that the insurer will continue to use the form or
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endorsement. (V.T.I.C. Art. 5.145, Sec. 2.)

Sec.A2301.053.AAREQUIREMENTS FOR FORMS; PLAIN-LANGUAGE

REQUIREMENT. (a) Each form filed in accordance with this

subchapter must comply with applicable state and federal law.

(b)AAEach form for a personal automobile insurance policy

must provide the coverages mandated under Subchapters C and D,

Chapter 1952, unless the coverages are rejected by the named

insured in the manner provided by those subchapters.

(c)AAA form may not be used unless the form is written in

plain language. For purposes of this section, a form is written in

plain language if:

(1)AAthe form achieves the minimum score established by

the commissioner on the Flesch reading ease test or an equivalent

test selected by the commissioner; or

(2)AAat the commissioner’s option, the form conforms to

the language requirements in a National Association of Insurance

Commissioners model act relating to plain language.

(d)AASubsection (c) does not apply to policy language that is

mandated by state or federal law. (V.T.I.C. Art. 5.145, Sec. 3.)

Sec.A2301.054.AACERTAIN CONTRACTS OR AGREEMENTS PROHIBITED;

REVOCATION OF CERTIFICATE OF AUTHORITY. (a) A contract or

agreement that is not written into an application for personal

automobile insurance coverage and the personal automobile

insurance policy is void and violates this code.

(b)AAA contract or agreement described by Subsection (a)

constitutes grounds for the revocation of an insurer ’s certificate

of authority to write personal automobile insurance in this state.
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(V.T.I.C. Art. 5.145, Sec. 4.)

Sec.A2301.055.AARULES. The commissioner may adopt

reasonable and necessary rules to implement this subchapter.

(V.T.I.C. Art. 5.145, Sec. 6.)

SECTIONA3.AATITLE 12, INSURANCE CODE. The Insurance Code is

amended by adding Title 12 to read as follows:

TITLE 12. OTHER COVERAGE

CHAPTERA3501.AACREDIT INVOLUNTARY UNEMPLOYMENT INSURANCE

CHAPTERA3502.AAMORTGAGE GUARANTY INSURANCE

CHAPTERA3503.AASURETY BONDS AND RELATED INSTRUMENTS

TITLE 12. OTHER COVERAGE

CHAPTER 3501. CREDIT INVOLUNTARY UNEMPLOYMENT INSURANCE

Sec.A3501.001.AADEFINITION

Sec.A3501.002.AAAUTHORIZATION

Sec.A3501.003.AARATES AND FORMS

CHAPTER 3501. CREDIT INVOLUNTARY UNEMPLOYMENT INSURANCE

Sec.A3501.001.AADEFINITION.AAIn this chapter, "credit

involuntary unemployment insurance" means insurance that

indemnifies a debtor for installment or other periodic payments on

an indebtedness while the debtor is involuntarily unemployed. The

term includes policy forms and endorsements that define involuntary

unemployment to provide coverage and a premium charge for

interruption or reduction of a debtor ’s income during periods of

leave, whether paid or unpaid, authorized by the federal Family and

Medical Leave Act of 1993 (29 U.S.C. Section 2601 et seq.), as

amended, or other state or federal law. (V.T.I.C. Art.A21.79E

(part).)
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Sec.A3501.002.AAAUTHORIZATION.AA(a)AAAny insurer authorized

to write any form of casualty insurance in this state may also write

group or individual credit involuntary unemployment insurance.

(b)AACredit involuntary unemployment insurance may be

written alone or in conjunction with credit life insurance, credit

accident and health insurance, or both, in a policy issued by an

authorized insurer.

(c)AACredit involuntary unemployment insurance may not be

written in contravention of Chapter 15, Business & Commerce Code.

(V.T.I.C. Art.A21.79E (part).)

Sec.A3501.003.AARATES AND FORMS.AARates and forms for credit

involuntary unemployment insurance must be set and filed in

accordance with Chapters 2251 and 2301 and Article 5.13-2.

(V.T.I.C. Art.A21.79E (part).)

CHAPTER 3502. MORTGAGE GUARANTY INSURANCE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A3502.001.AAAPPLICABILITY OF CHAPTER

Sec.A3502.002.AAAPPLICABILITY OF OTHER LAW

Sec.A3502.003.AAMORTGAGE GUARANTY INSURANCE DEFINED

Sec.A3502.004.AAAUTHORIZED REAL ESTATE SECURITY DEFINED

[Sections 3502.005-3502.050 reserved for expansion]

SUBCHAPTER B. MORTGAGE GUARANTY INSURERS

Sec.A3502.051.AAGENERAL ELIGIBILITY TO WRITE MORTGAGE

AAAAAAAAAAAAAAAAAAGUARANTY INSURANCE

Sec.A3502.052.AAELIGIBILITY OF FOREIGN OR ALIEN INSURER

AAAAAAAAAAAAAAAAAATO WRITE MORTGAGE GUARANTY INSURANCE

Sec.A3502.053.AADISCRIMINATION PROHIBITED
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[Sections 3502.054-3502.100 reserved for expansion]

SUBCHAPTER C. FORMS AND RATES

Sec.A3502.101.AARATE FILINGS

Sec.A3502.102.AARATE STANDARDS

Sec.A3502.103.AARECORDING AND REPORTING OF LOSS AND

AAAAAAAAAAAAAAAAAAEXPENSE EXPERIENCE AND OTHER DATA

Sec.A3502.104.AAPOLICY FORM FILINGS

Sec.A3502.105.AAPOLICY FORM STANDARDS

Sec.A3502.106.AACLAIM AGAINST RESIDENTIAL BORROWER

Sec.A3502.107.AAEXEMPTION; WITHDRAWAL OF APPROVAL

Sec.A3502.108.AARULES

[Sections 3502.109-3502.150 reserved for expansion]

SUBCHAPTER D. FINANCIAL REQUIREMENTS

Sec.A3502.151.AADEFINITION

Sec.A3502.152.AACAPITAL AND SURPLUS REQUIREMENTS

Sec.A3502.153.AAUNEARNED PREMIUM RESERVE

Sec.A3502.154.AALOSS RESERVE

Sec.A3502.155.AACONTINGENCY RESERVE

Sec.A3502.156.AAOUTSTANDING TOTAL LIABILITY

Sec.A3502.157.AALIMIT ON INSURANCE OF CERTAIN LOANS

Sec.A3502.158.AALIMIT ON COVERAGE FOR CERTAIN INSUREDS

[Sections 3502.159-3502.200 reserved for expansion]

SUBCHAPTER E. LENDER POWERS AND DUTIES

Sec.A3502.201.AADEFINITION

Sec.A3502.202.AANOTICE OF BORROWER’S RIGHT TO CANCEL

Sec.A3502.203.AAREFUND OF PREMIUM

Sec.A3502.204.AAADVERTISING OF "INSURED LOANS"
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CHAPTER 3502. MORTGAGE GUARANTY INSURANCE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A3502.001.AAAPPLICABILITY OF CHAPTER. This chapter

applies only to mortgage guaranty insurance and does not affect any

other provision of this code. (V.T.I.C. Art. 21.50, Sec. 1A(a).)

Sec.A3502.002.AAAPPLICABILITY OF OTHER LAW.AA(a) This code

and other state laws apply to the business of mortgage guaranty

insurance.

(b)AAThis chapter controls to the extent of any conflict with

another provision of this code or other state law. (V.T.I.C.

Art.A21.50, Sec. 10.)

Sec.A3502.003.AAMORTGAGE GUARANTY INSURANCE DEFINED.AAIn

this chapter, "mortgage guaranty insurance" means insurance

against:

(1)AAfinancial loss because of nonpayment of principal,

interest, and other amounts agreed to be paid under the terms of a

note, bond, or other evidence of indebtedness that is secured by an

authorized real estate security, provided the improvement on the

real estate is:

(A)AAone or more residential buildings designed to

be occupied by not more than four families;

(B)AAa condominium unit; or

(C)AAone or more buildings designed to be occupied

by five or more families or for industrial or commercial purposes;

or

(2)AAfinancial loss because of nonpayment of rent and

other amounts agreed to be paid under the terms of a written lease
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for the possession, use, or occupancy of real estate, provided the

improvement on the real estate is one or more buildings designed to

be occupied for industrial or commercial purposes. (V.T.I.C.

Art.A21.50, Sec. 1 (part).)

Sec.A3502.004.AAAUTHORIZED REAL ESTATE SECURITY

DEFINED.AA(a)AAIn this chapter, "authorized real estate security"

means:

(1)AAa proprietary lease and a stock membership

certificate issued to a tenant stockholder or resident member of a

fee simple cooperative housing corporation as defined in Section

216, Internal Revenue Code of 1986; or

(2)AAa mortgage, deed of trust, wraparound mortgage, or

other instrument that constitutes a first lien or charge on real

estate or is considered to be the equivalent of a first lien or

charge on real estate by the Federal National Mortgage Association,

the Federal Home Loan Mortgage Corporation, the Federal Housing

Finance Board, a successor of one of those entities, an agency of

this state, or a federal agency, provided:

(A)AAthe improvement on the real estate is a

building or buildings designed to be occupied as specified by

Section 3502.003(1); and

(B)AAthe real estate loan is a type of loan that

is:

(i)AAauthorized to be made by a bank, savings

and loan association, credit union, or insurer that is supervised

and regulated by a department of this state or a federal agency;

(ii)AAauthorized to be made by a mortgage
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banker that is an approved seller-servicer of the Federal National

Mortgage Association, the Federal Home Loan Mortgage Corporation,

or a successor of one of those entities; or

(iii)AAapproved by the federal secretary of

housing and urban development for participation in a mortgage

insurance program.

(b)AAThe lien on real estate described by Subsection (a)(2)

may be subject and subordinate to:

(1)AAthe lien of a public bond, assessment, or tax if

there is not a delinquent installment, call, or payment of or under

the bond, assessment, or tax;

(2)AAan outstanding mineral, oil, or timber right,

right-of-way, easement or right-of-way support, sewer right,

building restriction, other restriction or covenant, or other

condition or regulation of use; or

(3)AAan outstanding lease on the real estate under

which rents or profits are reserved to the owner. (V.T.I.C.

Art.A21.50, Sec. 1 (part).)

[Sections 3502.005-3502.050 reserved for expansion]

SUBCHAPTER B. MORTGAGE GUARANTY INSURERS

Sec.A3502.051.AAGENERAL ELIGIBILITY TO WRITE MORTGAGE

GUARANTY INSURANCE. (a) An insurer that writes anywhere any class

of insurance other than mortgage guaranty insurance may not be

issued or continue to hold a certificate of authority to write

mortgage guaranty insurance in this state.

(b)AAA mortgage guaranty insurer that writes anywhere the

class of mortgage guaranty insurance described by Section
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3502.003(1)(C) or (2) may not be issued or continue to hold a

certificate of authority to write in this state the class of

mortgage guaranty insurance described by Section 3502.003(1)(A) or

(B). (V.T.I.C. Art.A21.50, Sec. 2 (part).)

Sec.A3502.052.AAELIGIBILITY OF FOREIGN OR ALIEN INSURER TO

WRITE MORTGAGE GUARANTY INSURANCE. The department may not issue a

certificate of authority to a foreign or alien insurer writing

mortgage guaranty insurance unless the insurer demonstrates a

satisfactory operating experience in the insurer’s state of

domicile. (V.T.I.C. Art.A21.50, Sec. 2 (part).)

Sec.A3502.053.AADISCRIMINATION PROHIBITED.AAIn extending or

issuing mortgage guaranty insurance, a mortgage guaranty insurer

may not discriminate on the basis of the applicant’s sex, marital

status, race, color, creed, national origin, disability, or age or

solely on the basis of the geographic location of the property to be

insured unless:

(1)AAthe discrimination related to geographic location

is for a business purpose that is not a mere pretext for unfair

discrimination; or

(2)AAthe refusal, cancellation, or limitation of the

insurance is required by law or regulatory mandate. (V.T.I.C.

Art.A21.50, Sec. 1A(l) (part).)

[Sections 3502.054-3502.100 reserved for expansion]

SUBCHAPTER C. FORMS AND RATES

Sec.A3502.101.AARATE FILINGS.AA(a)AANot later than the 15th

day before the date a mortgage guaranty insurer uses a rate or

supplementary rate information in this state, the insurer must file
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the rate and supplementary rate information, and any changes to the

rate or supplementary rate information, with the department.

(b)AAThe rate filing must include adequate supporting data,

including:

(1)AAinformation on:

(A)AApast and prospective loss experience in this

state and outside the state;

(B)AAcatastrophe hazards;

(C)AAexpenses of operation; and

(D)AAa reasonable margin for profit and

contingencies;

(2)AAan explanation of the insurer’s interpretation of

any statistical data on which the insurer relied;

(3)AAan explanation and description of the methods used

in making the rates; and

(4)AAcertification by an appropriate official of the

insurer relating to the appropriateness of the charges, rates, or

rating plans based on reasonable assumptions and accompanied by

adequate supporting information. (V.T.I.C. Art.A21.50, Secs.

1A(f) (part), (g).)

Sec.A3502.102.AARATE STANDARDS.AA(a) A mortgage guaranty

insurance rate, rating plan, or charge may not be excessive,

inadequate, or unfairly discriminatory and must be reasonable with

respect to the benefits provided.

(b)AAThis chapter does not require the department to:

(1)AAestablish standard and absolute rates or a single

and uniform rate for each risk or risks; or
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(2)AAcompel all insurers to adhere to rates previously

filed by other insurers.

(c)AAThe department may accept different rates for different

insurers for the same risk or risks on mortgage guaranty insurance.

The department may accept different rates for different insurers as

filed by any authorized insurer unless the department finds that

the filing does not meet the requirements of this chapter.

(V.T.I.C. Art. 21.50, Secs. 1A(f) (part), (j).)

Sec.A3502.103.AARECORDING AND REPORTING OF LOSS AND EXPENSE

EXPERIENCE AND OTHER DATA. (a) The commissioner shall adopt

reasonable rules and statistical plans for the recording and

reporting of loss experience and other required data by a mortgage

guaranty insurer. The rules and plans must ensure that each

insurer’s total loss and expense experience is made available in

the form and with the detail the commissioner considers necessary.

(b)AAEach mortgage guaranty insurer shall use the

statistical plans adopted under this section to record and report

loss experience and other required data in accordance with the

rules adopted by the commissioner.

(c)AAThe commissioner may modify statistical plans adopted

under this section. (V.T.I.C. Art. 21.50, Sec. 1A(i).)

Sec.A3502.104.AAPOLICY FORM FILINGS.AA(a) Except as

provided by Subsection (b), not later than the 15th day before the

date a mortgage guaranty insurer uses a policy form, related form,

classification, or rule in this state, the insurer must file the

form, classification, or rule with the department.

(b)AAThis subsection applies only to a policy form, related
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form, classification, or rule a mortgage guaranty insurer uses in

this state for a policy that provides coverage for a pool or group

of loans in connection with the issuance of mortgage-backed

securities or bonds. Not later than the 15th day after the date the

insurer uses the form, classification, or rule, the insurer shall

file the form, classification, or rule with the department.

(V.T.I.C. Art. 21.50, Secs. 1A(b) (part), (l) (part).)

Sec.A3502.105.AAPOLICY FORM STANDARDS.AAThe commissioner

shall disapprove a mortgage guaranty insurance policy form if the

form:

(1)AAviolates this code or rules adopted by the

commissioner; or

(2)AAcontains a provision that encourages

misrepresentation or is unjust, unfair, inequitable, misleading,

deceptive, or contrary to law or to the public policy of this state.

(V.T.I.C. Art. 21.50, Sec. 1A(c) (part).)

Sec.A3502.106.AACLAIM AGAINST RESIDENTIAL BORROWER.AAA

mortgage guaranty insurance policy may not contain a provision that

allows subrogation rights or any other claim by the insurer against

the borrower for a deficiency arising from a foreclosure sale of a

single-family dwelling that is occupied by the borrower as the

borrower’s principal residence. (V.T.I.C. Art. 21.50, Sec. 1A(c)

(part).)

Sec.A3502.107.AAEXEMPTION; WITHDRAWAL OF APPROVAL.AA(a)AAA

policy form, related form, classification, or rule a mortgage

guaranty insurer uses in this state, including for a policy

described by Section 3502.104(b), is exempt from department
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approval.

(b)AAIf the commissioner finds, after notice and hearing,

that the filing of a policy form, related form, classification, or

rule is no longer in the best interest of the public, the

commissioner may issue an order:

(1)AAsuspending the exemption under Subsection (a) with

respect to one or more insurers that filed the form,

classification, or rule; and

(2)AArequiring each affected insurer to cease and

desist using the form, classification, or rule, as the commissioner

specifies.

(c)AAIf the commissioner finds, after notice and hearing,

that a filed policy form or rate no longer meets the requirements of

this code, the commissioner may issue an order withdrawing approval

of the form or rate. The order must specify the reasons the form or

rate no longer meets the requirements. An order under this

subsection may not take effect until the 30th day after the date the

commissioner issues the order.

(d)AAThe commissioner must provide to each insurer that filed

a form, classification, rule, or rate that is the subject of a

hearing under this section notice of the hearing not later than the

20th day before the date of the hearing. The notice must specify

the matters to be considered at the hearing. (V.T.I.C. Art. 21.50,

Secs. 1A(b) (part), (k), (l) (part).)

Sec.A3502.108.AARULES.AA(a)AAThe commissioner may, after

notice and hearing, adopt reasonable rules:

(1)AArelating to the minimum standards for coverage
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under policy forms consistent with the purpose of this chapter and

the public policy of this state; and

(2)AAnecessary to establish guidelines, procedures,

methods, standards, and criteria by which the types of forms and

documents submitted to the department are to be reviewed and acted

on by the department.

(b)AAThe department may establish requirements for data and

information filed under this chapter. (V.T.I.C. Art.A21.50, Secs.

1A(d), (e), (h).)

[Sections 3502.109-3502.150 reserved for expansion]

SUBCHAPTER D. FINANCIAL REQUIREMENTS

Sec.A3502.151.AADEFINITION.AAIn this subchapter,

"contingency reserve" means an additional premium reserve

established to protect policyholders against the effect of adverse

economic cycles or losses. (V.T.I.C. Art.A21.50, Sec. 1(c).)

Sec.A3502.152.AACAPITAL AND SURPLUS REQUIREMENTS. An

insurer may not write mortgage guaranty insurance unless the

insurer has the minimum capital and surplus required by Chapter 861

for a general casualty company. (V.T.I.C. Art 21.50, Sec. 2.

(part).)

Sec.A3502.153.AAUNEARNED PREMIUM RESERVE.AA(a)AAExcept as

provided by Subsection (b), the unearned premium reserve on

mortgage guaranty insurance must be computed in accordance with

this code.

(b)AAFor a policy covering a risk period of more than one

year, the unearned premium reserve must be computed in accordance

with standards adopted by the commissioner after appropriate
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hearings. (V.T.I.C. Art.A21.50, Sec. 3.)

Sec.A3502.154.AALOSS RESERVE.AAA mortgage guaranty insurer

shall determine the loss reserve using the case basis method. The

loss reserve must include a reserve for claims incurred but not

reported. (V.T.I.C. Art.A21.50, Sec. 4.)

Sec.A3502.155.AACONTINGENCY RESERVE.AA(a)AAIn addition to

the capital, surplus, and reserves required by Sections 3502.152,

3502.153, and 3502.154, a mortgage guaranty insurer shall establish

a contingency reserve and report the contingency reserve as a

liability in the insurer’s financial statements.

(b)AATo establish and maintain the contingency reserve, the

mortgage guaranty insurer shall annually contribute to the

contingency reserve 50 percent of the earned premiums on the

insurer’s mortgage guaranty insurance business. The reserved

earned premiums may be released to the insurer’s surplus annually

after the premiums have been maintained for 120 months.

(c)AAIn addition, the mortgage guaranty insurer may withdraw

premiums from the contingency reserve in any year for which the

insurer can demonstrate to the department that the incurred losses

for that year exceed 35 percent of the corresponding earned

premiums for that year. The insurer shall reduce any subsequent

annual release to surplus from the established contingency reserve

by an amount equal to the amount withdrawn and released for the

losses. The insurer shall deduct from subsequent annual releases

any balance that exceeds the normal annual release from the

contingency reserve. (V.T.I.C. Art.A21.50, Sec. 5.)

Sec.A3502.156.AAOUTSTANDING TOTAL LIABILITY. (a) A
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mortgage guaranty insurer may not at any time have outstanding

under the insurer’s aggregate mortgage guaranty insurance policies

a total liability, net of reinsurance, that exceeds the sum of the

insurer’s capital, surplus, and contingency reserve, multiplied by

25.

(b)AAA mortgage guaranty insurer shall compute the insurer ’s

liability for the purposes of this section on the basis of the

insurer’s liability under the election as provided by Section

3502.158. An insurer shall compute the insurer’s liability for

leases on the basis of the insurer’s liability as determined by the

department.

(c)AAA mortgage guaranty insurer that has outstanding total

liability that exceeds the amount computed under Subsection (a) may

not write new mortgage guaranty insurance business until the

insurer’s total liability no longer exceeds that amount. (V.T.I.C.

Art.A21.50, Sec. 6.)

Sec.A3502.157.AALIMIT ON INSURANCE OF CERTAIN

LOANS.AA(a)AAIn this section, "contiguous" means not separated by

more than one-half mile.

(b)AAA mortgage guaranty insurer may not insure loans secured

by properties in a single housing tract or a contiguous tract in an

amount that exceeds 10 percent of the insurer ’s capital, surplus,

and contingency reserve.

(c)AAIn determining the amount of risk under this section, a

mortgage guaranty insurer shall deduct from the total direct risk

insured any applicable reinsurance in an assuming insurer

authorized to engage in the business of mortgage guaranty insurance
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in this state. (V.T.I.C. Art.A21.50, Sec. 8.)

Sec.A3502.158.AALIMIT ON COVERAGE FOR CERTAIN INSUREDS.AAFor

the classes of insurance described by Section 3502.003(1), a

mortgage guaranty insurer shall elect to:

(1)AAlimit the insurer’s coverage, net of reinsurance,

to a maximum of 25 percent of the entire indebtedness to the

insured; or

(2)AApay the entire indebtedness to the insured and

acquire title to the authorized real estate security. (V.T.I.C.

Art.A21.50, Sec. 7.)

[Sections 3502.159-3502.200 reserved for expansion]

SUBCHAPTER E. LENDER POWERS AND DUTIES

Sec.A3502.201.AADEFINITION.AAIn this subchapter, "lender"

has the meaning assigned by Section 549.001. (V.T.I.C. Art.A21.50,

Sec. 1B(d).)

Sec.A3502.202.AANOTICE OF BORROWER’S RIGHT TO

CANCEL.AA(a)AAA lender that requires a borrower to purchase

mortgage guaranty insurance shall provide annually to the borrower

a copy of the following written notice printed in at least 10-point

boldfaced type:

"NOTICE OF RIGHT TO CANCEL PRIVATE MORTGAGE INSURANCE: If

you currently pay private mortgage insurance premiums, you may have

the right to cancel the insurance and cease paying premiums. This

would permit you to make a lower total monthly mortgage payment and

to possibly receive a refund of any unearned premiums on the policy.

In most cases, you have the right to cancel private mortgage

insurance if the principal balance of your loan is 80 percent or
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less of the current fair market appraised value of your home. If

you want to learn whether you are eligible to cancel this insurance,

please contact us at (address and telephone number of lender) or the

Texas Department of Insurance consumer help line at (the

appropriate toll-free telephone number)."

(b)AAIf federal law requires a lender to provide a borrower

with a written notice containing substantially the same information

required by Subsection (a), a lender that provides the notice

required by federal law within the period prescribed by federal law

satisfies the notice requirement of Subsection (a). (V.T.I.C.

Art.A21.50, Secs. 1B(a), (c).)

Sec.A3502.203.AAREFUND OF PREMIUM.AAA lender that receives a

refund of an unearned mortgage guaranty insurance premium paid by a

borrower shall remit the refund to the borrower not later than the

10th business day after the date the lender receives the refund.

(V.T.I.C. Art.A21.50, Sec. 1B(b).)

Sec.A3502.204.AAADVERTISING OF "INSURED LOANS." A bank,

savings and loan association, insurer, or approved seller-servicer

of the Federal National Mortgage Association, any of whose

authorized real estate securities are insured by a mortgage

guaranty insurer, may not state in a brochure, pamphlet, or report

or any form of advertising that the real estate loans of the bank,

savings and loan association, insurer, or seller-servicer are

"insured loans" unless:

(1)AAthe brochure, pamphlet, report, or advertising

also:

(A)AAclearly states that the loans are insured by
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private insurers; and

(B)AAlists the names of the private insurers; and

(2)AAthe insurance on the real estate loans is written

by an insurer authorized to write that insurance in this state.

(V.T.I.C. Art.A21.50, Sec. 9.)

CHAPTER 3503. SURETY BONDS AND RELATED INSTRUMENTS

SUBCHAPTER A. CERTAIN REQUIRED OR PERMITTED OBLIGATIONS

Sec.A3503.001.AADEFINITION

Sec.A3503.002.AAEXECUTION OF OBLIGATION BY SURETY

AAAAAAAAAAAAAAAAAACOMPANY

Sec.A3503.003.AADESIGNATION OF AGENT BY CORPORATE

AAAAAAAAAAAAAAAAAASURETY REQUIRED

Sec.A3503.004.AAWRITTEN CERTIFICATION OF REINSURANCE AS

AAAAAAAAAAAAAAAAAACONDITION OF ACCEPTANCE OF OBLIGATION

Sec.A3503.005.AAADDITIONAL REQUIREMENTS FOR CERTAIN

AAAAAAAAAAAAAAAAAABONDS

[Sections 3503.006-3503.050 reserved for expansion]

SUBCHAPTER B. PROMPT PAYMENT OF CONSTRUCTION PAYMENT BONDS

Sec.A3503.051.AADEFINITIONS

Sec.A3503.052.AACONSTRUCTION OF SUBCHAPTER

Sec.A3503.053.AACERTAIN TERMS VOID

Sec.A3503.054.AANOTICE OF CLAIM; ACKNOWLEDGMENT AND

AAAAAAAAAAAAAAAAAAINVESTIGATION

Sec.A3503.055.AANOTICE OF ACCEPTANCE OR REJECTION OF

AAAAAAAAAAAAAAAAAACLAIM

Sec.A3503.056.AAPAYMENT OF CLAIM

Sec.A3503.057.AARULES
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[Sections 3503.058-3503.100 reserved for expansion]

SUBCHAPTER C. OTHER BONDS

Sec.A3503.101.AABAIL BOND CERTIFICATES

[Sections 3503.102-3503.150 reserved for expansion]

SUBCHAPTER D. SUIT ON CERTAIN BONDS OR OTHER OBLIGATIONS

Sec.A3503.151.AAVENUE OF SUIT ON CERTAIN BONDS OR OTHER

AAAAAAAAAAAAAAAAAAOBLIGATIONS

Sec.A3503.152.AARESIDENCE OF INSURANCE COMPANY

Sec.A3503.153.AASERVICE OF PROCESS

Sec.A3503.154.AAACCEPTANCE OF SUBCHAPTER

[Sections 3503.155-3503.200 reserved for expansion]

SUBCHAPTER E. REGULATION OF SURETY COMPANY

Sec.A3503.201.AAMERGER OR CONSOLIDATION OF CERTAIN

AAAAAAAAAAAAAAAAAACOMPANIES

CHAPTER 3503. SURETY BONDS AND RELATED INSTRUMENTS

SUBCHAPTER A. CERTAIN REQUIRED OR PERMITTED OBLIGATIONS

Sec.A3503.001.AADEFINITION.AAIn this subchapter,

"obligation" means a bond, undertaking, recognizance, guaranty, or

other obligation that is by law or by a charter, ordinance, or rule

of a municipality, board, body, organization, court, or public

officer required or permitted to be made, given, tendered, or filed

to guarantee the performance of an act, duty, or obligation or the

refraining from an act. (V.T.I.C. Art. 7.19-1, Sec. (a) (part).)

Sec.A3503.002.AAEXECUTION OF OBLIGATION BY SURETY

COMPANY.AA(a)AAA surety company authorized to engage in business in

this state may execute an obligation.

(b)AAExcept as provided by Section 3503.004 or 3503.005, the
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execution of an obligation by a surety company under Subsection (a)

is in full compliance with each law, charter, ordinance, or rule

that requires:

(1)AAthe obligation to be executed by one or more

sureties; or

(2)AAthe executing sureties to possess any

qualification, including the requirement that a surety be a

resident, householder, or freeholder.

(c)AAEach municipality, board, body, organization, court,

public officer, and head of department shall accept and treat an

obligation executed by a surety company under Subsection (a) as

fully complying with each law, charter, ordinance, or rule

described by Subsection (b). (V.T.I.C. Art. 7.19-1, Sec. (a)

(part).)

Sec.A3503.003.AADESIGNATION OF AGENT BY CORPORATE SURETY

REQUIRED.AANotwithstanding Section 3503.002, in specifications by

a municipality for work or supplies for which sealed bids are

required, the municipality may require that a corporate surety

tender designate, in a manner satisfactory to the municipality, an

agent:

(1)AAwho is a resident of the county in which the

municipality is located; and

(2)AAto whom any required notices may be delivered and

on whom process may be served in matters arising out of the

suretyship. (V.T.I.C. Art. 7.19-1, Sec. (a) (part).)

Sec.A3503.004.AAWRITTEN CERTIFICATION OF REINSURANCE AS

CONDITION OF ACCEPTANCE OF OBLIGATION.AA(a)AAIf an obligation is in
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an amount that exceeds 10 percent of the surety company ’s capital

and surplus, the municipality, board, body, organization, court, or

public officer may require, as a condition of accepting the

obligation, written certification that the surety company has

reinsured the portion of the risk that exceeds 10 percent of the

surety company’s capital and surplus with one or more reinsurers

who are authorized, accredited, or trusteed to engage in business

in this state.

(b)AAThe amount reinsured by a reinsurer under this section

may not exceed 10 percent of the reinsurer’s capital and surplus.

(c)AAOn request, the department shall provide the amount of

the allowed capital and surplus, as of the date of the last annual

statutory financial statement, for a surety company or reinsurer

authorized to engage in business in this state. (V.T.I.C. Art.

7.19-1, Sec. (b).)

Sec.A3503.005.AAADDITIONAL REQUIREMENTS FOR CERTAIN

BONDS.AA(a)AAA bond that is made, given, tendered, or filed under

Chapter 53, Property Code, or Chapter 2253, Government Code, may be

executed only by a surety company that is authorized to write surety

bonds in this state. If the amount of the bond exceeds $100,000,

the surety company must also:

(1)AAhold a certificate of authority from the United

States secretary of the treasury to qualify as a surety on

obligations permitted or required under federal law; or

(2)AAhave obtained reinsurance for any liability in

excess of $100,000 from a reinsurer that:

(A)AAis an authorized reinsurer in this state; and
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(B)AAholds a certificate of authority from the

United States secretary of the treasury to qualify as a surety or

reinsurer on obligations permitted or required under federal law.

(b)AATo determine whether the surety on the bond or the

reinsurer holds a certificate of authority from the United States

secretary of the treasury, a party may conclusively rely on the list

published in the Federal Register by the United States Department

of the Treasury, covering the date on which the bond was executed,

of the companies holding certificates of authority as acceptable

sureties on federal bonds and as acceptable reinsuring companies.

A purchaser, insurer of title, or lender acquiring or insuring an

interest in or title to real property may also conclusively rely on,

and is protected by, a statement on a recorded bond or a sworn,

recorded statement by the surety that refers to the specific

recorded bond and states that, at the time the bond was executed,

the surety complied with Subsection (a)(1) or (2). (V.T.I.C. Art.

7.19-1, Secs. (c), (d).)

[Sections 3503.006-3503.050 reserved for expansion]

SUBCHAPTER B. PROMPT PAYMENT OF CONSTRUCTION PAYMENT BONDS

Sec.A3503.051.AADEFINITIONS.AAIn this subchapter:

(1)AA"Claimant" means a person directly entitled to

payment under a construction payment bond.

(2)AA"Construction payment bond" means a surety

agreement or obligation issued to guarantee or assure payment by a

principal obligor for work performed or materials supplied or

specially fabricated for a public or private construction project.

(3)AA"Notice of claim" means a written notification by
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a claimant who makes a claim for payment from the surety company.

The term does not include a routine statutory notice required by

Section 53.056(b), 53.057, 53.058, 53.252(b), or 53.253, Property

Code, or Section 2253.047, Government Code.

(4)AA"Surety company" means an authorized surety or

guaranty company that executes and delivers a construction payment

bond as a surety for a principal obligor. (V.T.I.C. Art. 7.20, Sec.

1.)

Sec.A3503.052.AACONSTRUCTION OF SUBCHAPTER.AA(a)AAThis

subchapter shall be construed to encourage prompt payment of just

claims made under construction payment bonds of surety companies.

This subchapter does not foreclose any other remedy available to a

claimant by law or contract.

(b)AAThis subchapter may not be construed to:

(1)AAcreate a private cause of action;

(2)AAbe a precondition to judicially enforcing an

obligation under a construction payment bond;

(3)AAdiminish any other obligation of a surety company

that exists by law; or

(4)AAprohibit a surety company from asserting a defense

against a construction payment bond claim in a proceeding to

enforce a claim. (V.T.I.C. Art. 7.20, Sec. 6.)

Sec.A3503.053.AACERTAIN TERMS VOID.AAA term contained in a

construction payment bond that is inconsistent with this subchapter

is void. (V.T.I.C. Art.A7.20, Sec. 7.)

Sec.A3503.054.AANOTICE OF CLAIM; ACKNOWLEDGMENT AND

INVESTIGATION. (a) A surety company that issues a construction
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payment bond shall, not later than the 15th day after the date of

receipt of notice of claim under the bond:

(1)AAacknowledge receipt of the claim;

(2)AAbegin any review or investigation necessary to

determine whether the surety company is obligated to satisfy the

claim under the bond; and

(3)AArequest from the claimant each document, item of

information, accounting, statement, or form that the surety company

reasonably believes, at that time, will be required from the

claimant.

(b)AAIf a construction payment bond provides an address to

which a notice of claim under the bond should be submitted, the

notice is effective on the date the notice is received at that

address.

(c)AAThis subchapter does not exempt a claimant from

complying with any applicable statutory or contractual notice

requirement. (V.T.I.C. Art. 7.20, Sec. 2.)

Sec.A3503.055.AANOTICE OF ACCEPTANCE OR REJECTION OF

CLAIM.AA(a)AAExcept as provided by Subsection (c), a surety company

shall notify a claimant in writing of the acceptance or rejection of

a claim not later than the 30th day after the date the company

receives all documents, items of information, accountings,

statements, and forms requested by the company under Section

3503.054.

(b)AAIf the surety company rejects all or part of the claim,

the notice required by Subsection (a) must state in specific terms

the reasons for the rejection that are known by the company at the
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time of the rejection.

(c)AAIf the surety company is unable to accept or reject the

claim within the period specified by Subsection (a), the company,

in that same period, shall notify the claimant in writing that the

company is unable to accept or reject the claim. The notice

provided under this subsection must:

(1)AAstate the reasons for which the company needs

additional time to accept or reject the claim; and

(2)AAinclude a request for any additional information

the company reasonably needs to process the claim.

(d)AANot later than the 30th day after the date a surety

company notifies a claimant under Subsection (c), the company shall

notify the claimant in writing of the acceptance or rejection of the

claim. If the company rejects all or part of the claim, the company

shall state in specific terms the reasons for the rejection that are

known by the company at the time of the rejection.

(e)AAIn addition to any other contractual or statutory basis

for denying a claim, the surety company may reject all or part of a

claim:

(1)AAthat is the subject of a legitimate dispute

between the principal obligor and the claimant; or

(2)AAfor which the claimant has failed to provide

supporting documents or information the company reasonably

requested.

(f)AAThe time limits provided by this section and Section

3503.054 may be varied by any statute requiring a construction

payment bond.
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(g)AAThis section does not preclude a surety company from

asserting any defense in an action brought by a claimant on a

construction payment bond if the company makes a good faith effort

to inform the claimant in accordance with this section of the

reasons for rejecting all or part of the claim. (V.T.I.C. Art.

7.20, Sec. 3.)

Sec.A3503.056.AAPAYMENT OF CLAIM.AA(a) If a surety company

notifies a claimant under Section 3503.055 that the company accepts

a claim or part of a claim, the company shall pay the claim not later

than the 15th day after the date of the notice.

(b)AAIf payment of the claim or part of the claim is

conditioned on the execution of a document or performance of an act

by the claimant, the surety company shall pay the claim not later

than the seventh day after the date the company receives the

executed document or evidence that the act has been performed.

(c)AAFor purposes of this section, payment of a claim occurs

when the surety company places the company’s check or draft in the

United States mail properly addressed to the claimant or the

claimant’s representative. (V.T.I.C. Art. 7.20, Sec. 4.)

Sec.A3503.057.AARULES.AAThe commissioner may adopt rules

enforcing this subchapter in cases in which a surety company

violates this subchapter as a general business practice. (V.T.I.C.

Art. 7.20, Sec. 5.)

[Sections 3503.058-3503.100 reserved for expansion]

SUBCHAPTER C. OTHER BONDS

Sec.A3503.101.AABAIL BOND CERTIFICATES.AA(a) In any year,

an insurance company authorized to engage in fidelity and surety

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

984



insurance business in this state may become surety in an amount not

to exceed $200 with respect to each bail bond certificate issued in

that year by:

(1)AAan automobile club authorized to transact business

in this state; or

(2)AAa truck and bus association incorporated in this

state.

(b)AAThe bail bond certificate must be a printed card or

other certificate that:

(1)AAis issued by:

(A)AAan automobile club authorized to transact

business within this state; or

(B)AAa truck and bus association incorporated in

this state;

(2)AAis issued to a member of the club or association

and signed by the member of the club or association; and

(3)AAcontains a printed statement that:

(A)AAa fidelity and surety company authorized to

engage in business in this state guarantees the appearance of the

member whose signature appears on the card or certificate; and

(B)AAif the member fails to appear in court at the

time of trial, the fidelity and surety company will pay any fine or

forfeiture imposed on the member in an amount not to exceed $200.

(V.T.I.C. Art. 7.20-1.)

[Sections 3503.102-3503.150 reserved for expansion]

SUBCHAPTER D. SUIT ON CERTAIN BONDS OR OTHER OBLIGATIONS

Sec.A3503.151.AAVENUE OF SUIT ON CERTAIN BONDS OR OTHER
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OBLIGATIONS.AA(a) This section applies to:

(1)AAa bond or other obligation of an insurance company

authorized to engage in business in this state and to act as surety

and guarantor of the fidelity of employees, trustees, executors,

administrators, guardians, or others appointed to, or assuming the

performance of, any public or private trust under appointment of a

court or tribunal, or under contract between private individuals or

corporations; or

(2)AAa bond that may be required:

(A)AAto be filed in a judicial proceeding;

(B)AAto guarantee a contract or undertaking

between:

(i)AAindividuals;

(ii)AAprivate corporations;

(iii)AAindividuals and corporations; or

(iv)AAindividuals or private corporations

and the state, a municipal corporation, or a county; or

(C)AAof a state, county, municipal, or district

official, including a school district official.

(b)AAA proper court in the county in which a bond or other

obligation described by Subsection (a) is filed has jurisdiction of

a suit instituted on the bond or obligation. (V.T.I.C. Art. 7.01

(part).)

Sec.A3503.152.AARESIDENCE OF INSURANCE COMPANY. An

insurance company described by Section 3503.151 is a resident of a

county in which the company engages in business. (V.T.I.C. Art.

7.01 (part).)
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Sec.A3503.153.AASERVICE OF PROCESS.AAIn a suit described by

Section 3503.151, process shall be served in accordance with

Sections 804.003, 804.101, 804.102, 804.103, 804.201, 804.202,

804.203(a), (c), and (d), and 804.204, as applicable. (V.T.I.C.

Art. A7.01 (part).)

Sec.A3503.154.AAACCEPTANCE OF SUBCHAPTER. The doing or

performance of any business in any county is considered an

acceptance of the provisions of this subchapter. (V.T.I.C. Art.

7.01 (part).)

[Sections 3503.155-3503.200 reserved for expansion]

SUBCHAPTER E. REGULATION OF SURETY COMPANY

Sec.A3503.201.AAMERGER OR CONSOLIDATION OF CERTAIN

COMPANIES.AAWhen two or more companies authorized to write

fidelity, guaranty, and surety insurance in this state merge or

consolidate and, incident to the merger or consolidation, enter

into a total reinsurance contract under which the merged or ceding

company is dissolved and that company’s assets are acquired and

liabilities are assumed by the new or surviving company, the

commissioner, on finding that the contracting companies have on

deposit with the comptroller two or more deposits made for the same

or similar purposes under former Article 7.03, repealed by Chapter

388, Acts of the 55th Legislature, Regular Session, 1957, or under

Section 861.252, shall authorize the comptroller to:

(1)AAretain for a single purpose only the deposit of the

greatest amount and value; and

(2)AApermit the new or surviving company, on proper

showing that there is duplication of deposits and that the new or
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surviving company is the owner of those deposits, to withdraw a

duplicate or excessive deposit. (V.T.I.C. Art. 7.02.)

SECTIONA4.AATITLE 14, INSURANCE CODE. The Insurance Code is

amended by adding Title 14 to read as follows:

TITLE 14. UTILIZATION REVIEW AND INDEPENDENT REVIEW

CHAPTERA4201.AAUTILIZATION REVIEW AGENTS

CHAPTERA4202.AAINDEPENDENT REVIEW ORGANIZATIONS

CHAPTERA4203.AAPROHIBITED CONSULTANT ACTIVITIES

TITLE 14. UTILIZATION REVIEW AND INDEPENDENT REVIEW

CHAPTER 4201. UTILIZATION REVIEW AGENTS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A4201.001.AAPURPOSE

Sec.A4201.002.AADEFINITIONS

Sec.A4201.003.AARULES

Sec.A4201.004.AATELEPHONE ACCESS

[Sections 4201.005-4201.050 reserved for expansion]

SUBCHAPTER B. APPLICABILITY OF CHAPTER

Sec.A4201.051.AAPERSONS PROVIDING INFORMATION ABOUT

AAAAAAAAAAAAAAAAAASCOPE OF COVERAGE OR BENEFITS

Sec.A4201.052.AACERTAIN CONTRACTS WITH FEDERAL

AAAAAAAAAAAAAAAAAAGOVERNMENT

Sec.A4201.053.AAMEDICAID AND CERTAIN OTHER STATE HEALTH

AAAAAAAAAAAAAAAAAAOR MENTAL HEALTH PROGRAMS

Sec.A4201.054.AAWORKERS’ COMPENSATION BENEFITS

Sec.A4201.055.AAHEALTH CARE SERVICE PROVIDED UNDER

AAAAAAAAAAAAAAAAAAAUTOMOBILE INSURANCE POLICY

Sec.A4201.056.AAEMPLOYEE WELFARE BENEFIT PLANS
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Sec.A4201.057.AAHEALTH MAINTENANCE ORGANIZATIONS

Sec.A4201.058.AAINSURERS

[Sections 4201.059-4201.100 reserved for expansion]

SUBCHAPTER C. CERTIFICATION

Sec.A4201.101.AACERTIFICATE OF REGISTRATION REQUIRED

Sec.A4201.102.AAREQUIREMENTS FOR CERTIFICATION

Sec.A4201.103.AACERTIFICATE RENEWAL

Sec.A4201.104.AACERTIFICATION AND RENEWAL FORMS

Sec.A4201.105.AAFEES

Sec.A4201.106.AACERTIFICATE NOT TRANSFERABLE

Sec.A4201.107.AAREPORTING MATERIAL CHANGES

Sec.A4201.108.AALIST OF UTILIZATION REVIEW AGENTS

[Sections 4201.109-4201.150 reserved for expansion]

SUBCHAPTER D. UTILIZATION REVIEW:AAGENERAL STANDARDS

Sec.A4201.151.AAUTILIZATION REVIEW PLAN

Sec.A4201.152.AAUTILIZATION REVIEW UNDER DIRECTION OF

AAAAAAAAAAAAAAAAAAPHYSICIAN

Sec.A4201.153.AASCREENING CRITERIA AND REVIEW

AAAAAAAAAAAAAAAAAAPROCEDURES

Sec.A4201.154.AAREVIEW AND INSPECTION OF SCREENING

AAAAAAAAAAAAAAAAAACRITERIA AND REVIEW PROCEDURES

Sec.A4201.155.AALIMITATION ON NOTICE REQUIREMENTS AND

AAAAAAAAAAAAAAAAAAREVIEW PROCEDURES

[Sections 4201.156-4201.200 reserved for expansion]
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SUBCHAPTER E. UTILIZATION REVIEW: RELATIONS WITH PATIENTS AND

HEALTH CARE PROVIDERS

Sec.A4201.201.AAREPETITIVE CONTACTS WITH HEALTH CARE

AAAAAAAAAAAAAAAAAAPROVIDER OR PATIENT; FREQUENCY OF

AAAAAAAAAAAAAAAAAAREVIEWS

Sec.A4201.202.AAOBSERVING OR PARTICIPATING IN PATIENT’S

AAAAAAAAAAAAAAAAAACARE

Sec.A4201.203.AAMENTAL HEALTH THERAPY

Sec.A4201.204.AACOMPLAINT SYSTEM

Sec.A4201.205.AADESIGNATED INITIAL CONTACT

Sec.A4201.206.AAOPPORTUNITY TO DISCUSS TREATMENT BEFORE

AAAAAAAAAAAAAAAAAAADVERSE DETERMINATION

Sec.A4201.207.AACHARGES BY HEALTH CARE PROVIDER FOR

AAAAAAAAAAAAAAAAAAPROVIDING MEDICAL INFORMATION

[Sections 4201.208-4201.250 reserved for expansion]

SUBCHAPTER F. UTILIZATION REVIEW: PERSONNEL

Sec.A4201.251.AADELEGATION OF UTILIZATION REVIEW

Sec.A4201.252.AAPERSONNEL

Sec.A4201.253.AAPROHIBITED BASES FOR EMPLOYMENT,

AAAAAAAAAAAAAAAAAACOMPENSATION, EVALUATIONS, OR

AAAAAAAAAAAAAAAAAAPERFORMANCE STANDARDS

[Sections 4201.254-4201.300 reserved for expansion]

SUBCHAPTER G. NOTICE OF DETERMINATIONS

Sec.A4201.301.AAGENERAL DUTY TO NOTIFY

Sec.A4201.302.AAGENERAL TIME FOR NOTICE

Sec.A4201.303.AAADVERSE DETERMINATION: CONTENTS OF

AAAAAAAAAAAAAAAAAANOTICE
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Sec.A4201.304.AATIME FOR NOTICE OF ADVERSE

AAAAAAAAAAAAAAAAAADETERMINATION

[Sections 4201.305-4201.350 reserved for expansion]

SUBCHAPTER H. APPEAL OF ADVERSE DETERMINATION

Sec.A4201.351.AACOMPLAINT AS APPEAL

Sec.A4201.352.AAWRITTEN DESCRIPTION OF APPEAL

AAAAAAAAAAAAAAAAAAPROCEDURES

Sec.A4201.353.AAAPPEAL PROCEDURES MUST BE REASONABLE

Sec.A4201.354.AAPERSONS OR ENTITIES WHO MAY APPEAL

Sec.A4201.355.AAACKNOWLEDGMENT OF APPEAL

Sec.A4201.356.AADECISION BY PHYSICIAN REQUIRED;

AAAAAAAAAAAAAAAAAASPECIALTY REVIEW

Sec.A4201.357.AAEXPEDITED APPEAL FOR DENIAL OF

AAAAAAAAAAAAAAAAAAEMERGENCY CARE OR CONTINUED

AAAAAAAAAAAAAAAAAAHOSPITALIZATION

Sec.A4201.358.AARESPONSE LETTER TO INTERESTED PERSONS

Sec.A4201.359.AANOTICE OF APPEAL

Sec.A4201.360.AAIMMEDIATE APPEAL TO INDEPENDENT REVIEW

AAAAAAAAAAAAAAAAAAORGANIZATION IN LIFE-THREATENING

AAAAAAAAAAAAAAAAAACIRCUMSTANCES

[Sections 4201.361-4201.400 reserved for expansion]

SUBCHAPTER I. INDEPENDENT REVIEW OF ADVERSE DETERMINATION

Sec.A4201.401.AAREVIEW BY INDEPENDENT REVIEW

AAAAAAAAAAAAAAAAAAORGANIZATION; COMPLIANCE WITH

AAAAAAAAAAAAAAAAAAINDEPENDENT DETERMINATION

Sec.A4201.402.AAINFORMATION PROVIDED TO INDEPENDENT

AAAAAAAAAAAAAAAAAAREVIEW ORGANIZATION
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Sec.A4201.403.AAPAYMENT FOR INDEPENDENT REVIEW

[Sections 4201.404-4201.450 reserved for expansion]

SUBCHAPTER J. SPECIALTY UTILIZATION REVIEW AGENTS

Sec.A4201.451.AADEFINITION

Sec.A4201.452.AAINAPPLICABILITY OF CERTAIN OTHER LAW

Sec.A4201.453.AAUTILIZATION REVIEW PLAN

Sec.A4201.454.AAUTILIZATION REVIEW UNDER DIRECTION OF

AAAAAAAAAAAAAAAAAAPROVIDER OF SAME SPECIALTY

Sec.A4201.455.AAPERSONNEL

Sec.A4201.456.AAOPPORTUNITY TO DISCUSS TREATMENT BEFORE

AAAAAAAAAAAAAAAAAAADVERSE DETERMINATION

Sec.A4201.457.AAAPPEAL DECISIONS

[Sections 4201.458-4201.500 reserved for expansion]

SUBCHAPTER K. CLAIMS REVIEW OF MEDICAL NECESSITY

AND APPROPRIATENESS

Sec.A4201.501.AARETROSPECTIVE REVIEW OF MEDICAL

AAAAAAAAAAAAAAAAAANECESSITY AND APPROPRIATENESS

Sec.A4201.502.AAAPPEALS OF RETROSPECTIVE ADVERSE

AAAAAAAAAAAAAAAAAADETERMINATIONS

[Sections 4201.503-4201.550 reserved for expansion]

SUBCHAPTER L. CONFIDENTIALITY OF INFORMATION; ACCESS TO OTHER

INFORMATION

Sec.A4201.551.AAGENERAL CONFIDENTIALITY REQUIREMENT

Sec.A4201.552.AACONSENT REQUIREMENTS

Sec.A4201.553.AAPROVIDING INFORMATION TO AFFILIATED

AAAAAAAAAAAAAAAAAAENTITIES

Sec.A4201.554.AAPROVIDING INFORMATION TO COMMISSIONER
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Sec.A4201.555.AAACCESS TO RECORDED PERSONAL INFORMATION

Sec.A4201.556.AAPUBLISHING INFORMATION IDENTIFIABLE TO

AAAAAAAAAAAAAAAAAAHEALTH CARE PROVIDER

Sec.A4201.557.AAREQUIREMENT TO MAINTAIN DATA IN

AAAAAAAAAAAAAAAAAACONFIDENTIAL MANNER

Sec.A4201.558.AADESTRUCTION OF CERTAIN CONFIDENTIAL

AAAAAAAAAAAAAAAAAADOCUMENTS

[Sections 4201.559-4201.600 reserved for expansion]

SUBCHAPTER M. ENFORCEMENT

Sec.A4201.601.AANOTICE OF SUSPECTED VIOLATION;

AAAAAAAAAAAAAAAAAACOMPELLING PRODUCTION OF INFORMATION

Sec.A4201.602.AAENFORCEMENT PROCEEDING

Sec.A4201.603.AAREMEDIES AND PENALTIES FOR VIOLATION

CHAPTER 4201. UTILIZATION REVIEW AGENTS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A4201.001.AAPURPOSE. The purpose of this chapter is to:

(1)AApromote the delivery of quality health care in a

cost-effective manner;

(2)AAensure that a utilization review agent adheres to

reasonable standards for conducting utilization review;

(3)AAfoster greater coordination and cooperation

between a health care provider and utilization review agent;

(4)AAimprove communications and knowledge of benefits

among all parties concerned before an expense is incurred; and

(5)AAensure that a utilization review agent maintains

the confidentiality of medical records in accordance with

applicable law. (V.T.I.C. Art. 21.58A, Sec. 1.)
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Sec.A4201.002.AADEFINITIONS. In this chapter:

(1)AA"Adverse determination" means a determination by a

utilization review agent that health care services provided or

proposed to be provided to a patient are not medically necessary.

(2)AA"Emergency care" means health care services

provided in a hospital emergency facility or comparable facility to

evaluate and stabilize medical conditions of a recent onset and

severity, including severe pain, that would lead a prudent

layperson possessing an average knowledge of medicine and health to

believe that the individual ’s condition, sickness, or injury is of

such a nature that failure to get immediate medical care could:

(A)AAplace the individual ’s health in serious

jeopardy;

(B)AAresult in serious impairment to bodily

functions;

(C)AAresult in serious dysfunction of a bodily

organ or part;

(D)AAresult in serious disfigurement; or

(E)AAfor a pregnant woman, result in serious

jeopardy to the health of the fetus.

(3)AA"Enrollee" means an individual covered by a

health insurance policy or health benefit plan. The term includes

an individual who is covered as an eligible dependent of another

individual.

(4)AA"Health benefit plan" means a plan of benefits,

other than a health insurance policy, that:

(A)AAdefines the coverage provisions for health
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care for enrollees; and

(B)AAis offered or provided by a public or private

organization.

(5)AA"Health care provider" means a person,

corporation, facility, or institution that is:

(A)AAlicensed by a state to provide or is

otherwise lawfully providing health care services; and

(B)AAeligible for independent reimbursement for

those health care services.

(6)AA"Health insurance policy" means an insurance

policy, including a policy written by a corporation subject to

Chapter 842, that provides coverage for medical or surgical

expenses incurred as a result of accident or sickness.

(7)AA"Life-threatening" means a disease or condition

from which the likelihood of death is probable unless the course of

the disease or condition is interrupted.

(8)AA"Nurse" means a professional or registered nurse,

a licensed vocational nurse, or a licensed practical nurse.

(9)AA"Patient" means the enrollee or an eligible

dependent of the enrollee under a health benefit plan or health

insurance policy.

(10)AA"Payor" means:

(A)AAan insurer that writes health insurance

policies;

(B)AAa preferred provider organization, health

maintenance organization, or self-insurance plan; or

(C)AAany other person or entity that provides,
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offers to provide, or administers hospital, outpatient, medical, or

other health benefits to a person treated by a health care provider

in this state under a policy, plan, or contract.

(11)AA"Physician" means a licensed doctor of medicine

or a doctor of osteopathy.

(12)AA"Provider of record" means the physician or other

health care provider with primary responsibility for the care,

treatment, and services provided to an enrollee. The term includes

a health care facility if treatment is provided on an inpatient or

outpatient basis.

(13)AA"Utilization review" means a system for

prospective or concurrent review of the medical necessity and

appropriateness of health care services being provided or proposed

to be provided to an individual in this state. The term does not

include a review in response to an elective request for

clarification of coverage.

(14)AA"Utilization review agent" means an entity that

conducts utilization review for:

(A)AAan employer with employees in this state who

are covered under a health benefit plan or health insurance policy;

(B)AAa payor; or

(C)AAan administrator holding a certificate of

authority under Chapter 4151.

(15)AA"Utilization review plan" means the screening

criteria and utilization review procedures of a utilization review

agent.

(16)AA"Working day" means a weekday that is not a legal
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holiday. (V.T.I.C. Art. 21.58A, Sec. 2 (part).)

Sec.A4201.003.AARULES. (a) The commissioner may adopt rules

to implement this chapter.

(b)AAA rule adopted under this chapter relates only to a

person or entity subject to this chapter.

(c)AAThe commissioner shall appoint an advisory committee to

advise the commissioner on development of rules regarding the

administration of this chapter, as authorized by Section 2001.031,

Government Code. The committee includes:

(1)AAthe public counsel appointed under Chapter 501;

and

(2)AAone representative for each of the following:

(A)AAinsurers;

(B)AAhealth maintenance organizations;

(C)AAgroup hospital service corporations;

(D)AAutilization review agents;

(E)AAemployers;

(F)AAconsumer organizations;

(G)AAphysicians;

(H)AAdentists;

(I)AAhospitals;

(J)AAregistered nurses; and

(K)AAother health care providers.

(d)AAThe advisory committee’s deliberations are subject to

Chapter 551, Government Code. (V.T.I.C. Art. 21.58A, Secs. 13,

14(f).)

Sec.A4201.004.AATELEPHONE ACCESS. (a) A utilization review
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agent shall:

(1)AAhave appropriate personnel reasonably available,

by toll-free telephone at least 40 hours per week during normal

business hours in this state, to discuss patients ’ care and allow

response to telephone review requests;

(2)AAhave a telephone system capable, during hours

other than normal business hours, of accepting or recording

incoming telephone calls or of providing instructions to a caller;

and

(3)AArespond to a call made during hours other than

normal business hours not later than the second working day after

the later of:

(A)AAthe date the call was received; or

(B)AAthe date the details necessary to respond

have been received from the caller.

(b)AAA utilization review agent must provide to the

commissioner a written description of the procedures to be used

when responding with respect to poststabilization care subsequent

to emergency treatment as requested by a treating physician or

other health care provider. (V.T.I.C. Art. 21.58A, Sec. 7.)

[Sections 4201.005-4201.050 reserved for expansion]

SUBCHAPTER B. APPLICABILITY OF CHAPTER

Sec.A4201.051.AAPERSONS PROVIDING INFORMATION ABOUT SCOPE OF

COVERAGE OR BENEFITS. This chapter does not apply to a person who:

(1)AAprovides information to an enrollee about scope of

coverage or benefits provided under a health insurance policy or

health benefit plan; and
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(2)AAdoes not determine whether a particular health

care service provided or to be provided to an enrollee is medically

necessary or appropriate. (V.T.I.C. Art. 21.58A, Sec. 14(a).)

Sec.A4201.052.AACERTAIN CONTRACTS WITH FEDERAL GOVERNMENT.

This chapter does not apply to a contract with the federal

government to provide utilization review with respect to a patient

who is eligible for services under Title XVIII or XIX of the Social

Security Act (42 U.S.C. Section 1395 et seq. or Section 1396 et

seq.). (V.T.I.C. Art. 21.58A, Sec. 14(b)(1).)

Sec.A4201.053.AAMEDICAID AND CERTAIN OTHER STATE HEALTH OR

MENTAL HEALTH PROGRAMS. Except as provided by Section 4201.057,

this chapter does not apply to:

(1)AAthe state Medicaid program;

(2)AAthe services program for children with special

health care needs under Chapter 35, Health and Safety Code;

(3)AAa program administered under Title 2, Human

Resources Code;

(4)AAa program of the Department of State Health

Services relating to mental health services;

(5)AAa program of the Department of Aging and

Disability Services relating to mental retardation services; or

(6)AAa program of the Texas Department of Criminal

Justice. (V.T.I.C. Art. 21.58A, Sec. 14(b)(2).)

Sec.A4201.054.AAWORKERS’ COMPENSATION BENEFITS. (a) Except

as provided by this section, this chapter applies to utilization

review of a health care service provided to a person eligible for

workers’ compensation medical benefits under Title 5, Labor Code.
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The commissioner shall regulate as provided by this chapter a

person who performs utilization review of a medical benefit

provided under Chapter 408, Labor Code.

(b)AAThis section does not affect the authority of the Texas

Workers’ Compensation Commission to exercise the powers granted to

that commission under Title 5, Labor Code.

(c)AATitle 5, Labor Code, prevails in the event of a conflict

between this chapter and Title 5, Labor Code.

(d)AAThe commissioner and the Texas Workers ’ Compensation

Commission may adopt rules and enter into memoranda of

understanding as necessary to implement this section. (V.T.I.C.

Art. 21.58A, Sec. 14(c).)

Sec.A4201.055.AAHEALTH CARE SERVICE PROVIDED UNDER

AUTOMOBILE INSURANCE POLICY. This chapter does not apply to

utilization review of a health care service provided under an

automobile insurance policy or contract that is authorized under

Chapter 2301 or Article 5.13-2 or that is issued under Chapter 981.

(V.T.I.C. Art. 21.58A, Sec. 14(d).)

Sec.A4201.056.AAEMPLOYEE WELFARE BENEFIT PLANS. This

chapter does not apply to the terms or benefits of an employee

welfare benefit plan defined by Section 3(1) of the Employee

Retirement Income Security Act of 1974 (29 U.S.C. Section 1002(1)).

(V.T.I.C. Art. 21.58A, Sec. 14(e).)

Sec.A4201.057.AAHEALTH MAINTENANCE ORGANIZATIONS. (a) In

this section, "health maintenance organization" includes a health

maintenance organization that contracts with the Health and Human

Services Commission or with an agency operating part of the state
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Medicaid managed care program to provide health care services to

recipients of medical assistance under Chapter 32, Human Resources

Code.

(b)AAThis chapter applies to a health maintenance

organization except as expressly provided by this section.

(c)AAAs a condition of holding a certificate of authority to

engage in the business of a health maintenance organization, a

health maintenance organization that performs utilization review

must:

(1)AAcomply with this chapter, except Subchapter C; and

(2)AAsubmit to assessment of a maintenance tax under

Chapter 258 to cover the costs of administering compliance with

this subsection.

(d)AAThe commissioner shall adopt rules for appropriate

verification and enforcement of compliance with Subsection (c).

(e)AANotwithstanding Subsection (c)(1), a health maintenance

organization that performs utilization review for a person or

entity subject to this chapter, other than a person or entity for

which the health maintenance organization is the payor, must obtain

a certificate of registration under Subchapter C and shall comply

with all of the provisions of this chapter.

(f)AAThis chapter does not prohibit or limit the distribution

of a portion of the savings from the reduction or elimination of

unnecessary medical services, treatment, supplies, confinements,

or days of confinement in a health care facility through profit

sharing, bonus, or withholding arrangements to a participating

physician or participating health care provider for providing
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health care services to an enrollee. (V.T.I.C. Art. 21.58A, Secs.

14(g), (i) (part).)

Sec.A4201.058.AAINSURERS. (a) This chapter applies to an

insurer subject to this code that delivers or issues for delivery a

health insurance policy in this state except as expressly provided

by this section. As a condition of holding a certificate of

authority to engage in the business of insurance, an insurer that

performs utilization review shall comply with this chapter, except

Subchapter C. The insurer is subject to assessment of a maintenance

tax under Chapter 257 to cover the costs of administering

compliance with this subsection.

(b)AAThe commissioner shall adopt rules for appropriate

verification and enforcement of compliance with Subsection (a).

(c)AANotwithstanding Subsection (a), an insurer subject to

this code that performs utilization review for a person or entity

subject to this chapter, other than a person or entity for which the

insurer is the payor, must obtain a certificate of registration

under Subchapter C and shall comply with all of the provisions of

this chapter. (V.T.I.C. Art. 21.58A, Secs. 14(h), (i) (part).)

[Sections 4201.059-4201.100 reserved for expansion]

SUBCHAPTER C. CERTIFICATION

Sec.A4201.101.AACERTIFICATE OF REGISTRATION REQUIRED. A

utilization review agent may not conduct utilization review unless

the commissioner issues a certificate of registration to the agent

under this subchapter. (V.T.I.C. Art. 21.58A, Secs. 2 (part),

3(a).)

Sec.A4201.102.AAREQUIREMENTS FOR CERTIFICATION. (a) The
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commissioner may issue a certificate of registration only to an

applicant who has met all the requirements of this chapter and all

applicable rules adopted by the commissioner.

(b)AAAs a condition of holding a certificate of registration

or renewal of a certificate, a utilization review agent must

maintain compliance with Subchapters D, E, and F. (V.T.I.C. Art.

21.58A, Secs. 3(b), 4(a).)

Sec.A4201.103.AACERTIFICATE RENEWAL. Certification may be

renewed biennially by filing, not later than March 1, a renewal form

with the commissioner accompanied by a fee in an amount set by the

commissioner. (V.T.I.C. Art. 21.58A, Sec. 3(d).)

Sec.A4201.104.AACERTIFICATION AND RENEWAL FORMS. (a) The

commissioner shall promulgate forms to be filed under this

subchapter for initial certification and for a renewal certificate

of registration. The form for initial certification must require:

(1)AAthe utilization review agent’s name, address,

telephone number, and normal business hours;

(2)AAthe name and address of an agent for service of

process in this state;

(3)AAa summary of the utilization review plan;

(4)AAinformation concerning the categories of

personnel who will perform utilization review for the agent;

(5)AAa copy of the procedures established under

Subchapter H for the appeal of an adverse determination;

(6)AAa certification that the agent will comply with

this chapter; and

(7)AAa copy of the procedures for resolving oral or
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written complaints initiated by enrollees, patients, or health care

providers as required by Section 4201.204.

(b)AAThe commissioner may not require that the summary of the

utilization review plan include proprietary details. (V.T.I.C.

Art. 21.58A, Sec. 3(e).)

Sec.A4201.105.AAFEES. The commissioner shall establish,

administer, and enforce the fees for initial certification and

certification renewal in amounts that do not exceed the amounts

necessary to cover the cost of administering this chapter.

(V.T.I.C. Art. 21.58A, Sec. 3(f).)

Sec.A4201.106.AACERTIFICATE NOT TRANSFERABLE. A certificate

of registration is not transferable. (V.T.I.C. Art. 21.58A, Sec.

3(c).)

Sec.A4201.107.AAREPORTING MATERIAL CHANGES. A utilization

review agent shall report any material change to the information

disclosed in a form filed under this subchapter not later than the

30th day after the date the change takes effect. (V.T.I.C. Art.

21.58A, Sec. 3(g).)

Sec.A4201.108.AALIST OF UTILIZATION REVIEW AGENTS. (a) The

commissioner shall maintain and update monthly a list of each

utilization review agent to whom a certificate of registration has

been issued and the renewal date of the certificate.

(b)AAThe commissioner shall provide the list at cost to each

individual or organization requesting the list. (V.T.I.C. Art.

21.58A, Sec. 12.)

[Sections 4201.109-4201.150 reserved for expansion]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

S.B.ANo.A1028

1004



SUBCHAPTER D. UTILIZATION REVIEW:AAGENERAL STANDARDS

Sec.A4201.151.AAUTILIZATION REVIEW PLAN. A utilization

review agent’s utilization review plan, including reconsideration

and appeal requirements, must be reviewed by a physician and

conducted in accordance with standards developed with input from

appropriate health care providers and approved by a physician.

(V.T.I.C. Art. 21.58A, Sec. 4(b).)

Sec.A4201.152.AAUTILIZATION REVIEW UNDER DIRECTION OF

PHYSICIAN. A utilization review agent shall conduct utilization

review under the direction of a physician licensed to practice

medicine by a state licensing agency in the United States.

(V.T.I.C. Art. 21.58A, Sec. 4(h).)

Sec.A4201.153.AASCREENING CRITERIA AND REVIEW PROCEDURES.

(a) A utilization review agent shall use written medically

acceptable screening criteria and review procedures that are

established and periodically evaluated and updated with

appropriate involvement from physicians, including practicing

physicians, dentists, and other health care providers.

(b)AAA utilization review determination shall be made in

accordance with currently accepted medical or health care

practices, taking into account special circumstances of the case

that may require deviation from the norm stated in the screening

criteria.

(c)AAScreening criteria must be:

(1)AAobjective;

(2)AAclinically valid;

(3)AAcompatible with established principles of health
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care; and

(4)AAflexible enough to allow a deviation from the norm

when justified on a case-by-case basis.

(d)AAScreening criteria must be used to determine only

whether to approve the requested treatment. A denial of requested

treatment must be referred to an appropriate physician, dentist, or

other health care provider to determine medical necessity.

(V.T.I.C. Art. 21.58A, Sec. 4(i) (part).)

Sec.A4201.154.AAREVIEW AND INSPECTION OF SCREENING CRITERIA

AND REVIEW PROCEDURES. (a) A utilization review agent ’s written

screening criteria and review procedures shall be made available

for:

(1)AAreview and inspection to determine

appropriateness and compliance as considered necessary by the

commissioner; and

(2)AAcopying as necessary for the commissioner to

accomplish the commissioner ’s duties under this code.

(b)AAAny information obtained or acquired under the

authority of this section, Section 4201.153, and this chapter is

confidential and privileged and is not subject to Chapter 552,

Government Code, or to subpoena except to the extent necessary for

the commissioner to enforce this chapter. (V.T.I.C. Art. 21.58A,

Sec. 4(i) (part).)

Sec.A4201.155.AALIMITATION ON NOTICE REQUIREMENTS AND REVIEW

PROCEDURES. A utilization review agent may not establish or impose

a notice requirement or other review procedure that is contrary to

the requirements of the health insurance policy or health benefit
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plan. (V.T.I.C. Art. 21.58A, Sec. 4(d).)

[Sections 4201.156-4201.200 reserved for expansion]

SUBCHAPTER E. UTILIZATION REVIEW: RELATIONS WITH PATIENTS AND

HEALTH CARE PROVIDERS

Sec.A4201.201.AAREPETITIVE CONTACTS WITH HEALTH CARE

PROVIDER OR PATIENT; FREQUENCY OF REVIEWS. A utilization review

agent:

(1)AAmay not engage in unnecessary or unreasonable

repetitive contacts with a health care provider or patient; and

(2)AAshall base the frequency of contacts or reviews on

the severity or complexity of the patient ’s condition or on

necessary treatment and discharge planning activity. (V.T.I.C.

Art. 21.58A, Sec. 4(j).)

Sec.A4201.202.AAOBSERVING OR PARTICIPATING IN PATIENT’S

CARE. (a) Unless approved for an individual patient by the

provider of record or modified by contract, a utilization review

agent shall be prohibited from observing, participating in, or

otherwise being present during a patient’s examination, treatment,

procedure, or therapy.

(b)AAThis subchapter, Subchapters D and F, and Section

4201.102(b) may not be construed to otherwise limit or deny contact

with a patient for purposes of conducting utilization review unless

otherwise specifically prohibited by law. (V.T.I.C. Art. 21.58A,

Sec. 4(e).)

Sec.A4201.203.AAMENTAL HEALTH THERAPY. (a) A utilization

review agent may not require, as a condition of treatment approval

or for any other reason, the observation of a psychotherapy session
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or the submission or review of a mental health therapist ’s process

or progress notes.

(b)AANotwithstanding this section, a utilization review

agent may require submission of a patient ’s medical record summary.

(V.T.I.C. Art. 21.58A, Sec. 4(o).)

Sec.A4201.204.AACOMPLAINT SYSTEM. (a) A utilization review

agent shall establish and maintain a complaint system that provides

reasonable procedures for the resolution of oral or written

complaints initiated by enrollees, patients, or health care

providers concerning the utilization review.

(b)AAThe complaint procedure must include a requirement that

the utilization review agent provide a written response to the

complainant within 30 days.

(c)AAA utilization review agent shall submit to the

commissioner a summary report of all complaints at the times and in

the form specified by the commissioner. The agent shall allow the

commissioner to examine the complaints and relevant documents at

any time.

(d)AAA utilization review agent shall maintain a record of

each complaint until the third anniversary of the date the

complainant filed the complaint. (V.T.I.C. Art. 21.58A, Sec.

4(m).)

Sec.A4201.205.AADESIGNATED INITIAL CONTACT. (a) A health

care provider may designate one or more individuals as the initial

contact or contacts for a utilization review agent seeking routine

information or data.

(b)AAA designation made under this section may not preclude a
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utilization review agent or medical advisor from contacting a

health care provider or the provider ’s employees who are not

designated under this section under circumstances in which:

(1)AAa review might otherwise be unreasonably delayed;

or

(2)AAthe designated individual is unable to provide the

necessary data or information that the agent requests. (V.T.I.C.

Art. 21.58A, Sec. 4(g).)

Sec.A4201.206.AAOPPORTUNITY TO DISCUSS TREATMENT BEFORE

ADVERSE DETERMINATION. Subject to the notice requirements of

Subchapter G, before a utilization review agent who questions the

medical necessity or appropriateness of a health care service

issues an adverse determination, the agent shall provide the health

care provider who ordered the service a reasonable opportunity to

discuss with a physician the patient’s treatment plan and the

clinical basis for the agent’s determination. (V.T.I.C. Art.

21.58A, Sec. 4(k).)

Sec.A4201.207.AACHARGES BY HEALTH CARE PROVIDER FOR

PROVIDING MEDICAL INFORMATION. (a) Unless precluded or modified

by contract, a utilization review agent shall reimburse a health

care provider for the reasonable costs of providing medical

information in writing, including the costs of copying and

transmitting requested patient records or other documents.

(b)AAA health care provider’s charges for providing medical

information to a utilization review agent may not:

(1)AAexceed the cost of copying records as set by rules

adopted by the Texas Workers ’ Compensation Commission; or
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(2)AAinclude any costs otherwise recouped as part of

the charges for health care. (V.T.I.C. Art. 21.58A, Sec. 4(l).)

[Sections 4201.208-4201.250 reserved for expansion]

SUBCHAPTER F. UTILIZATION REVIEW: PERSONNEL

Sec.A4201.251.AADELEGATION OF UTILIZATION REVIEW. A

utilization review agent may delegate utilization review to

qualified personnel in the hospital or other health care facility

in which the health care services to be reviewed were or are to be

provided. The delegation does not release the agent from the full

responsibility for compliance with this chapter, including the

conduct of those to whom utilization review has been delegated.

(V.T.I.C. Art. 21.58A, Sec. 4(n).)

Sec.A4201.252.AAPERSONNEL. (a) Personnel employed by or

under contract with a utilization review agent to perform

utilization review must be appropriately trained and qualified.

(b)AAPersonnel, other than a physician, who obtain oral or

written information directly from a patient’s physician or other

health care provider regarding the patient’s specific medical

condition, diagnosis, or treatment options or protocols must be a

nurse, physician assistant, or other health care provider qualified

to provide the requested service.

(c)AAThis section may not be interpreted to require personnel

who perform clerical or administrative tasks to have the

qualifications prescribed by this section. (V.T.I.C. Art. 21.58A,

Sec. 4(c).)

Sec.A4201.253.AAPROHIBITED BASES FOR EMPLOYMENT,

COMPENSATION, EVALUATIONS, OR PERFORMANCE STANDARDS. A
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utilization review agent may not permit or provide compensation or

another thing of value to an employee or agent of the utilization

review agent, condition employment of the agent ’s employees or

agent evaluations, or set employee or agent performance standards,

based on the amount of volume of adverse determinations, reductions

of or limitations on lengths of stay, benefits, services, or

charges, or the number or frequency of telephone calls or other

contacts with health care providers or patients, that are

inconsistent with this chapter. (V.T.I.C. Art. 21.58A, Sec. 4(f).)

[Sections 4201.254-4201.300 reserved for expansion]

SUBCHAPTER G. NOTICE OF DETERMINATIONS

Sec.A4201.301.AAGENERAL DUTY TO NOTIFY. A utilization

review agent shall provide notice of a determination made in a

utilization review to:

(1)AAthe enrollee ’s provider of record; and

(2)AAthe enrollee or a person acting on the enrollee ’s

behalf. (V.T.I.C. Art. 21.58A, Sec. 5(a).)

Sec.A4201.302.AAGENERAL TIME FOR NOTICE. A utilization

review agent must mail or otherwise transmit the notice required by

this subchapter not later than the second working day after the date

of the request for utilization review and the agent receives all

information necessary to complete the review. (V.T.I.C. Art.

21.58A, Sec. 5(b).)

Sec.A4201.303.AAADVERSE DETERMINATION: CONTENTS OF NOTICE.

(a) Notice of an adverse determination must include:

(1)AAthe principal reasons for the adverse

determination;
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(2)AAthe clinical basis for the adverse determination;

(3)AAa description of or the source of the screening

criteria used as guidelines in making the adverse determination;

and

(4)AAa description of the procedure for the complaint

and appeal process, including notice to the enrollee of the

enrollee’s right to appeal an adverse determination to an

independent review organization and of the procedures to obtain

that review.

(b)AAFor an enrollee who has a life-threatening condition,

the notice required by Subsection (a)(4) must include a description

of the enrollee’s right to an immediate review by an independent

review organization and of the procedures to obtain that review.

(V.T.I.C. Art. 21.58A, Sec. 5(c).)

Sec.A4201.304.AATIME FOR NOTICE OF ADVERSE DETERMINATION. A

utilization review agent shall provide notice of an adverse

determination required by this subchapter as follows:

(1)AAwith respect to a patient who is hospitalized at

the time of the adverse determination, within one working day by

either telephone or electronic transmission to the provider of

record, followed by a letter within three working days notifying

the patient and the provider of record of the adverse

determination;

(2)AAwith respect to a patient who is not hospitalized

at the time of the adverse determination, within three working days

in writing to the provider of record and the patient; or

(3)AAwithin the time appropriate to the circumstances
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relating to the delivery of the services to the patient and to the

patient’s condition, provided that when denying poststabilization

care subsequent to emergency treatment as requested by a treating

physician or other health care provider, the agent shall provide

the notice to the treating physician or other health care provider

not later than one hour after the time of the request. (V.T.I.C.

Art. 21.58A, Sec. 5(d).)

[Sections 4201.305-4201.350 reserved for expansion]

SUBCHAPTER H. APPEAL OF ADVERSE DETERMINATION

Sec.A4201.351.AACOMPLAINT AS APPEAL. For purposes of this

subchapter, a complaint filed concerning dissatisfaction or

disagreement with an adverse determination constitutes an appeal of

that adverse determination. (V.T.I.C. Art. 21.58A, Sec. 6(a)

(part).)

Sec.A4201.352.AAWRITTEN DESCRIPTION OF APPEAL PROCEDURES. A

utilization review agent shall maintain and make available a

written description of the procedures for appealing an adverse

determination. (V.T.I.C. Art. 21.58A, Sec. 6(a) (part).)

Sec.A4201.353.AAAPPEAL PROCEDURES MUST BE REASONABLE. The

procedures for appealing an adverse determination must be

reasonable. (V.T.I.C. Art. 21.58A, Sec. 6(b) (part).)

Sec.A4201.354.AAPERSONS OR ENTITIES WHO MAY APPEAL. The

procedures for appealing an adverse determination must provide that

the adverse determination may be appealed orally or in writing by:

(1)AAan enrollee;

(2)AAa person acting on the enrollee ’s behalf; or

(3)AAthe enrollee’s physician or other health care
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provider. (V.T.I.C. Art. 21.58A, Sec. 6(b) (part).)

Sec.A4201.355.AAACKNOWLEDGMENT OF APPEAL. (a) The

procedures for appealing an adverse determination must provide

that, within five working days from the date the utilization review

agent receives the appeal, the agent shall send to the appealing

party a letter acknowledging the date of receipt.

(b)AAThe letter must also include a list of:

(1)AAthe procedures required by this subchapter; and

(2)AAthe documents that the appealing party must submit

for review.

(c)AAWhen a utilization review agent receives an oral appeal

of an adverse determination, the agent shall send a one-page appeal

form to the appealing party. (V.T.I.C. Art. 21.58A, Sec. 6(b)

(part).)

Sec.A4201.356.AADECISION BY PHYSICIAN REQUIRED; SPECIALTY

REVIEW. (a) The procedures for appealing an adverse determination

must provide that a physician makes the decision on the appeal,

except as provided by Subsection (b).

(b)AAIf not later than the 10th working day after the date an

appeal is denied the enrollee’s health care provider states in

writing good cause for having a particular type of specialty

provider review the case, a health care provider who is of the same

or a similar specialty as the health care provider who would

typically manage the medical or dental condition, procedure, or

treatment under consideration for review shall review the decision

denying the appeal. The specialty review must be completed within

15 working days of the date the health care provider ’s request for
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specialty review is received. (V.T.I.C. Art. 21.58A, Sec. 6(b)

(part).)

Sec.A4201.357.AAEXPEDITED APPEAL FOR DENIAL OF EMERGENCY

CARE OR CONTINUED HOSPITALIZATION. (a) The procedures for

appealing an adverse determination must include, in addition to the

written appeal, a procedure for an expedited appeal of a denial of

emergency care or a denial of continued hospitalization. That

procedure must include a review by a health care provider who:

(1)AAhas not previously reviewed the case; and

(2)AAis of the same or a similar specialty as the health

care provider who would typically manage the medical or dental

condition, procedure, or treatment under review in the appeal.

(b)AAThe time for resolution of an expedited appeal under

this section shall be based on the medical or dental immediacy of

the condition, procedure, or treatment under review, provided that

the resolution of the appeal may not exceed one working day from the

date all information necessary to complete the appeal is received.

(V.T.I.C. Art. 21.58A, Sec. 6(b) (part).)

Sec.A4201.358.AARESPONSE LETTER TO INTERESTED PERSONS. The

procedures for appealing an adverse determination must provide

that, after the utilization review agent has sought review of the

appeal, the agent shall issue a response letter explaining the

resolution of the appeal to:

(1)AAthe patient or a person acting on the patient ’s

behalf; and

(2)AAthe patient’s physician or other health care

provider. (V.T.I.C. Art. 21.58A, Sec. 6(b) (part).)
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Sec.A4201.359.AANOTICE OF APPEAL. (a) The procedures for

appealing an adverse determination must require written notice to

the appealing party of the determination of the appeal as soon as

practicable, but not later than the 30th calendar day, after the

date the utilization review agent receives the appeal.

(b)AAIf the appeal is denied, the notice must include a clear

and concise statement of:

(1)AAthe clinical basis for the denial;

(2)AAthe specialty of the physician or other health

care provider making the denial; and

(3)AAthe appealing party’s right to seek review of the

denial by an independent review organization under Subchapter I and

the procedures for obtaining that review. (V.T.I.C. Art. 21.58A,

Sec. 6(b) (part).)

Sec.A4201.360.AAIMMEDIATE APPEAL TO INDEPENDENT REVIEW

ORGANIZATION IN LIFE-THREATENING CIRCUMSTANCES. Notwithstanding

any other law, in a circumstance involving an enrollee ’s

life-threatening condition, the enrollee is:

(1)AAentitled to an immediate appeal to an independent

review organization as provided by Subchapter I; and

(2)AAnot required to comply with procedures for an

internal review of the utilization review agent ’s adverse

determination. (V.T.I.C. Art. 21.58A, Sec. 6(c).)

[Sections 4201.361-4201.400 reserved for expansion]

SUBCHAPTER I. INDEPENDENT REVIEW OF ADVERSE DETERMINATION

Sec.A4201.401.AAREVIEW BY INDEPENDENT REVIEW ORGANIZATION;

COMPLIANCE WITH INDEPENDENT DETERMINATION. (a) A utilization
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review agent shall allow any party whose appeal of an adverse

determination is denied by the agent to seek review of that

determination by an independent review organization assigned to the

appeal in accordance with Chapter 4202.

(b)AAThe utilization review agent shall comply with the

independent review organization ’s determination regarding the

medical necessity or appropriateness of health care items and

services for an enrollee. (V.T.I.C. Art. 21.58A, Sec. 6A (part).)

Sec.A4201.402.AAINFORMATION PROVIDED TO INDEPENDENT REVIEW

ORGANIZATION. (a) Not later than the third business day after the

date a utilization review agent receives a request for independent

review, the agent shall provide to the appropriate independent

review organization:

(1)AAa copy of:

(A)AAany medical records of the enrollee that are

relevant to the review;

(B)AAany documents used by the plan in making the

determination to be reviewed;

(C)AAthe written notification described by

Section 4201.359; and

(D)AAany documents and other written information

submitted to the agent in support of the appeal; and

(2)AAa list of each physician or other health care

provider who:

(A)AAhas provided care to the enrollee; and

(B)AAmay have medical records relevant to the

appeal.
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(b)AAA utilization review agent may provide confidential

information in the custody of the agent to an independent review

organization, subject to rules and standards adopted by the

commissioner under Chapter 4202. (V.T.I.C. Art. 21.58A, Secs. 6A

(part); 8(f), as added Acts 75th Leg., R.S., Ch. 163.)

Sec.A4201.403.AAPAYMENT FOR INDEPENDENT REVIEW. A

utilization review agent shall pay for an independent review

conducted under this subchapter. (V.T.I.C. Art. 21.58A, Sec. 6A

(part).)

[Sections 4201.404-4201.450 reserved for expansion]

SUBCHAPTER J. SPECIALTY UTILIZATION REVIEW AGENTS

Sec.A4201.451.AADEFINITION. For purposes of this

subchapter, "specialty utilization review agent" means a

utilization review agent who conducts utilization review for a

specialty health care service, including dentistry, chiropractic

services, or physical therapy. (V.T.I.C. Art. 21.58A, Sec. 14(j)

(part).)

Sec.A4201.452.AAINAPPLICABILITY OF CERTAIN OTHER LAW. A

specialty utilization review agent is not subject to Section

4201.151, 4201.152, 4201.206, 4201.252, or 4201.356. (V.T.I.C.

Art. 21.58A, Sec. 14(j) (part).)

Sec.A4201.453.AAUTILIZATION REVIEW PLAN. A specialty

utilization review agent’s utilization review plan, including

reconsideration and appeal requirements, must be reviewed by a

health care provider of the appropriate specialty and conducted in

accordance with standards developed with input from a health care

provider of the appropriate specialty. (V.T.I.C. Art. 21.58A, Sec.
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14(j) (part).)

Sec.A4201.454.AAUTILIZATION REVIEW UNDER DIRECTION OF

PROVIDER OF SAME SPECIALTY. A specialty utilization review agent

shall conduct utilization review under the direction of a health

care provider who is of the same specialty as the agent and who is

licensed or otherwise authorized to provide the specialty health

care service by a state licensing agency in the United States.

(V.T.I.C. Art. 21.58A, Sec. 14(j) (part).)

Sec.A4201.455.AAPERSONNEL. (a) Personnel who are employed

by or under contract with a specialty utilization review agent to

perform utilization review must be appropriately trained and

qualified.

(b)AAPersonnel who obtain oral or written information

directly from a physician or other health care provider must be a

nurse, physician assistant, or other health care provider of the

same specialty as the agent and who are licensed or otherwise

authorized to provide the specialty health care service by a state

licensing agency in the United States.

(c)AAThis section does not require personnel who perform only

clerical or administrative tasks to have the qualifications

prescribed by this section. (V.T.I.C. Art. 21.58A, Sec. 14(j)

(part).)

Sec.A4201.456.AAOPPORTUNITY TO DISCUSS TREATMENT BEFORE

ADVERSE DETERMINATION. Subject to the notice requirements of

Subchapter G, before a specialty utilization review agent who

questions the medical necessity or appropriateness of a health care

service issues an adverse determination, the agent shall provide
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the health care provider who ordered the service a reasonable

opportunity to discuss the patient’s treatment plan and the

clinical basis for the agent’s determination with a health care

provider who is of the same specialty as the agent. (V.T.I.C. Art.

21.58A, Sec. 14(j) (part).)

Sec.A4201.457.AAAPPEAL DECISIONS. A specialty utilization

review agent shall comply with the requirement that a physician or

other health care provider who makes the decision in an appeal of an

adverse determination must be of the same or a similar specialty as

the health care provider who would typically manage the specialty

condition, procedure, or treatment under review in the appeal.

(V.T.I.C. Art. 21.58A, Sec. 14(j) (part).)

[Sections 4201.458-4201.500 reserved for expansion]

SUBCHAPTER K. CLAIMS REVIEW OF MEDICAL NECESSITY

AND APPROPRIATENESS

Sec.A4201.501.AARETROSPECTIVE REVIEW OF MEDICAL NECESSITY

AND APPROPRIATENESS. (a) A retrospective review of the medical

necessity and appropriateness of a health care service made under a

health insurance policy or health benefit plan shall be based on

written screening criteria established and periodically updated

with appropriate involvement from physicians, including practicing

physicians, and other health care providers.

(b)AAA payor’s system for retrospective review of medical

necessity and appropriateness under this section must be under the

direction of a physician. (V.T.I.C. Art. 21.58A, Sec. 11(a).)

Sec.A4201.502.AAAPPEALS OF RETROSPECTIVE ADVERSE

DETERMINATIONS. (a) When an adverse determination is made under a
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health insurance policy or health benefit plan based on a

retrospective review of the medical necessity and appropriateness

of the allocation of health care resources and services, the payor

shall provide the health care provider with the opportunity to

appeal the determination in the same manner as provided to the

enrollee, with the enrollee ’s consent to act on the enrollee’s

behalf. In no event shall a health care provider be precluded from

appeal if the enrollee is not reasonably available or competent to

consent.

(b)AAThe appeal does not imply or confer on a health care

provider any contractual right with respect to the enrollee ’s

health insurance policy or health benefit plan that the health care

provider does not otherwise have. (V.T.I.C. Art. 21.58A, Sec.

11(b).)

[Sections 4201.503-4201.550 reserved for expansion]

SUBCHAPTER L. CONFIDENTIALITY OF INFORMATION; ACCESS TO OTHER

INFORMATION

Sec.A4201.551.AAGENERAL CONFIDENTIALITY REQUIREMENT. (a) A

utilization review agent shall preserve the confidentiality of

individual medical records to the extent required by law.

(b)AAThis chapter does not authorize a utilization review

agent to take any action that violates a state or federal law or

regulation concerning confidentiality of patient records.

(V.T.I.C. Art. 21.58A, Secs. 8(a), (h) (part).)

Sec.A4201.552.AACONSENT REQUIREMENTS. (a) A utilization

review agent may not disclose individual medical records, personal

information, or other confidential information about a patient
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obtained in the performance of utilization review without the

patient’s prior written consent or except as otherwise required by

law.

(b)AAIf the prior written consent is submitted by anyone

other than the patient who is the subject of the personal or

confidential information requested, the consent must:

(1)AAbe dated; and

(2)AAcontain the patient’s signature.

(c)AAThe patient’s signature for purposes of Subsection

(b)(2) must have been obtained one year or less before the date the

disclosure is sought or the consent is invalid. (V.T.I.C. Art.

21.58A, Sec. 8(b).)

Sec.A4201.553.AAPROVIDING INFORMATION TO AFFILIATED

ENTITIES. A utilization review agent may provide confidential

information to a third party under contract with or affiliated with

the agent solely to perform or assist with utilization review.

Information provided to a third party under this section remains

confidential. (V.T.I.C. Art. 21.58A, Sec. 8(c).)

Sec.A4201.554.AAPROVIDING INFORMATION TO COMMISSIONER.

Notwithstanding this subchapter, a utilization review agent shall

provide to the commissioner on request individual medical records

or other confidential information to enable the commissioner to

determine compliance with this chapter. The information is

confidential and privileged and is not subject to Chapter 552,

Government Code, or to subpoena, except to the extent necessary to

enable the commissioner to enforce this chapter. (V.T.I.C. Art.

21.58A, Sec. 8(i).)
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Sec.A4201.555.AAACCESS TO RECORDED PERSONAL INFORMATION.

(a) If an individual submits a written request to a utilization

review agent for access to recorded personal information concerning

the individual, the agent shall, within 10 business days from the

date the agent receives the request:

(1)AAinform the requesting individual in writing of the

nature and substance of the recorded personal information; and

(2)AAallow the individual, at the individual’s

discretion, to:

(A)AAview and copy, in person, the recorded

personal information concerning the individual; or

(B)AAobtain a copy of the information by mail.

(b)AAIf the information requested under this section is in

coded form, the utilization review agent shall provide in writing

an accurate translation of the information in plain language.

(c)AAA utilization review agent’s charges for providing a

copy of information requested under this section shall be

reasonable, as determined by rule adopted by the commissioner. The

charges may not include any costs otherwise recouped as part of the

charges for utilization review. (V.T.I.C. Art. 21.58A, Secs. 8(d),

(e).)

Sec.A4201.556.AAPUBLISHING INFORMATION IDENTIFIABLE TO

HEALTH CARE PROVIDER. (a) A utilization review agent may not

publish data that identifies a particular physician or other health

care provider, including data in a quality review study or

performance tracking data, without providing prior written notice

to the physician or other provider.
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(b)AAThe prohibition under this section does not apply to

internal systems or reports used by the utilization review agent.

(V.T.I.C. Art. 21.58A, Sec. 8(f), as added Acts 75th Leg., R.S., Ch.

1025.)

Sec.A4201.557.AAREQUIREMENT TO MAINTAIN DATA IN CONFIDENTIAL

MANNER. A utilization review agent shall maintain all data

concerning a patient or physician or other health care provider in a

confidential manner that prevents unauthorized disclosure to a

third party. (V.T.I.C. Art. 21.58A, Sec. 8(h) (part).)

Sec.A4201.558.AADESTRUCTION OF CERTAIN CONFIDENTIAL

DOCUMENTS. When a utilization review agent determines a document

in the custody of the agent that contains confidential patient

information or confidential physician or other health care provider

financial data is no longer needed, the document shall be destroyed

by a method that ensures the complete destruction of the

information. (V.T.I.C. Art. 21.58A, Sec. 8(g).)

[Sections 4201.559-4201.600 reserved for expansion]

SUBCHAPTER M. ENFORCEMENT

Sec.A4201.601.AANOTICE OF SUSPECTED VIOLATION; COMPELLING

PRODUCTION OF INFORMATION. If the commissioner believes that a

person or entity conducting utilization review is in violation of

this chapter or applicable rules, the commissioner:

(1)AAshall notify the utilization review agent, health

maintenance organization, or insurer of the alleged violation; and

(2)AAmay compel the production of documents or other

information as necessary to determine whether a violation has

occurred. (V.T.I.C. Art. 21.58A, Sec. 9(a).)
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Sec.A4201.602.AAENFORCEMENT PROCEEDING. (a) The

commissioner may initiate a proceeding under this subchapter.

(b)AAA proceeding under this chapter is a contested case for

purposes of Chapter 2001, Government Code. (V.T.I.C. Art. 21.58A,

Secs. 9(b), (c).)

Sec.A4201.603.AAREMEDIES AND PENALTIES FOR VIOLATION. If

the commissioner determines that a utilization review agent, health

maintenance organization, insurer, or other person or entity

conducting utilization review has violated or is violating this

chapter, the commissioner may:

(1)AAimpose a sanction under Chapter 82;

(2)AAissue a cease and desist order under Chapter 83;

or

(3)AAassess an administrative penalty under Chapter 84.

(V.T.I.C. Art. 21.58A, Sec. 9(d).)

CHAPTER 4202. INDEPENDENT REVIEW ORGANIZATIONS

Sec.A4202.001.AADEFINITION

Sec.A4202.002.AAADOPTION OF STANDARDS FOR INDEPENDENT

AAAAAAAAAAAAAAAAAAREVIEW ORGANIZATIONS

Sec.A4202.003.AAREQUIREMENTS REGARDING TIMELINESS OF

AAAAAAAAAAAAAAAAAADETERMINATION

Sec.A4202.004.AACERTIFICATION

Sec.A4202.005.AAPERIODIC REPORTING OF INFORMATION;

AAAAAAAAAAAAAAAAAAANNUAL DESIGNATION

Sec.A4202.006.AAPAYORS FEES

Sec.A4202.007.AAOVERSIGHT
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Sec.A4202.008.AAPROHIBITED OWNERSHIP OR CONTROL OF

AAAAAAAAAAAAAAAAAAINDEPENDENT REVIEW ORGANIZATION

Sec.A4202.009.AACONFIDENTIAL INFORMATION

Sec.A4202.010.AAIMMUNITY FROM LIABILITY

CHAPTER 4202. INDEPENDENT REVIEW ORGANIZATIONS

Sec.A4202.001.AADEFINITION.AAIn this chapter, "payor" has

the meaning assigned by Section 4201.002. (V.T.I.C. Art. 21.58C,

Sec. 1(2).)

Sec.A4202.002.AAADOPTION OF STANDARDS FOR INDEPENDENT REVIEW

ORGANIZATIONS.AA(a)AAThe commissioner shall adopt standards and

rules for:

(1)AAthe certification, selection, and operation of

independent review organizations to perform independent review

described by Subchapter I, Chapter 4201; and

(2)AAthe suspension and revocation of the

certification.

(b)AAThe standards adopted under this section must ensure:

(1)AAthe timely response of an independent review

organization selected under this chapter;

(2)AAthe confidentiality of medical records

transmitted to an independent review organization for use in

conducting an independent review;

(3)AAthe qualifications and independence of each

physician or other health care provider making a review

determination for an independent review organization;

(4)AAthe fairness of the procedures used by an

independent review organization in making review determinations;
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and

(5)AAthe timely notice to an enrollee of the results of

an independent review, including the clinical basis for the review

determination. (V.T.I.C. Art.A21.58C, Secs. 2(a) (part), (b).)

Sec.A4202.003.AAREQUIREMENTS REGARDING TIMELINESS OF

DETERMINATION.AAThe standards adopted under Section 4202.002 must

require each independent review organization to make the

organization’s determination:

(1)AAfor a life-threatening condition as defined by

Section 4201.002, not later than the earlier of:

(A)AAthe fifth day after the date the organization

receives the information necessary to make the determination; or

(B)AAthe eighth day after the date the

organization receives the request that the determination be made;

and

(2)AAfor a condition other than a life-threatening

condition, not later than the earlier of:

(A)AAthe 15th day after the date the organization

receives the information necessary to make the determination; or

(B)AAthe 20th day after the date the organization

receives the request that the determination be made. (V.T.I.C.

Art.A21.58C, Secs. 1(1), 2(c).)

Sec.A4202.004.AACERTIFICATION.AATo be certified as an

independent review organization under this chapter, an

organization must submit to the commissioner an application in the

form required by the commissioner. The application must include:

(1)AAfor an applicant that is publicly held, the name of
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each shareholder or owner of more than five percent of any of the

applicant’s stock or options;

(2)AAthe name of any holder of the applicant ’s bonds or

notes that exceed $100,000;

(3)AAthe name and type of business of each corporation

or other organization that the applicant controls or is affiliated

with and the nature and extent of the control or affiliation;

(4)AAthe name and a biographical sketch of each

director, officer, and executive of the applicant and of any entity

listed under Subdivision (3) and a description of any relationship

the named individual has with:

(A)AAa health benefit plan;

(B)AAa health maintenance organization;

(C)AAan insurer;

(D)AAa utilization review agent;

(E)AAa nonprofit health corporation;

(F)AAa payor;

(G)AAa health care provider; or

(H)AAa group representing any of the entities

described by Paragraphs (A) through (G);

(5)AAthe percentage of the applicant’s revenues that

are anticipated to be derived from independent reviews conducted

under Subchapter I, Chapter 4201;

(6)AAa description of the areas of expertise of the

physicians or other health care providers making review

determinations for the applicant; and

(7)AAthe procedures to be used by the applicant in
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making independent review determinations under Subchapter I,

Chapter 4201. (V.T.I.C. Art.A21.58C, Sec. 2(d).)

Sec.A4202.005.AAPERIODIC REPORTING OF INFORMATION; ANNUAL

DESIGNATION.AA(a)AAAn independent review organization shall

annually submit the information required in an application for

certification under Section 4202.004. Anytime there is a material

change in the information the organization included in the

application, the organization shall submit updated information to

the commissioner.

(b)AAThe commissioner shall designate annually each

organization that meets the standards for an independent review

organization adopted under Section 4202.002. (V.T.I.C. Art.

21.58C, Secs. 2(a) (part), (e).)

Sec.A4202.006.AAPAYORS FEES.AAThe commissioner shall charge

payors fees in accordance with this chapter as necessary to fund the

operations of independent review organizations. (V.T.I.C.

Art.A21.58C, Sec. 2(a) (part).)

Sec.A4202.007.AAOVERSIGHT.AAThe commissioner shall provide

ongoing oversight of the independent review organizations to ensure

continued compliance with this chapter and the standards and rules

adopted under this chapter. (V.T.I.C. Art.A21.58C, Sec. 2(a)

(part).)

Sec.A4202.008.AAPROHIBITED OWNERSHIP OR CONTROL OF

INDEPENDENT REVIEW ORGANIZATION.AAAn independent review

organization may not be a subsidiary of, or in any way owned or

controlled by, a payor or a trade or professional association of

payors. (V.T.I.C. Art.A21.58C, Sec. 2(f).)
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Sec.A4202.009.AACONFIDENTIAL INFORMATION.AAInformation that

reveals the identity of a physician or other individual health care

provider who makes a review determination for an independent review

organization is confidential. (V.T.I.C. Art.A21.58C, Sec. 2(h).)

Sec.A4202.010.AAIMMUNITY FROM LIABILITY.AA(a)AAAn

independent review organization conducting an independent review

under Subchapter I, Chapter 4201, is not liable for damages arising

from the review determination made by the organization.

(b)AAThis section does not apply to an act or omission of the

independent review organization that is made in bad faith or that

involves gross negligence. (V.T.I.C. Art.A21.58C, Sec. 2(g).)

CHAPTER 4203. PROHIBITED CONSULTANT ACTIVITIES

Sec.A4203.001.AADEFINITION

Sec.A4203.002.AAPROHIBITED CONSULTANT ACTIVITIES

CHAPTER 4203. PROHIBITED CONSULTANT ACTIVITIES

Sec.A4203.001.AADEFINITION.AAIn this chapter, "consultant"

means a person who, for compensation and at the request of an

insurer, business, individual, or utilization review agent:

(1)AAreviews, assesses, or evaluates a claim, charge,

or service of another chiropractor to determine whether the claim,

charge, or service is:

(A)AAmedically necessary, reasonable, or

appropriate; or

(B)AArecommended for payment or nonpayment; or

(2)AAadvises an insurer or utilization review agent

regarding a chiropractic charge or service or recommends to that

insurer or agent guidelines for a chiropractic charge or service.
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(V.T.I.C. Art.A21.58B (part).)

Sec.A4203.002.AAPROHIBITED CONSULTANT ACTIVITIES.AAA member

or employee of the Texas Board of Chiropractic Examiners may not act

as a consultant or perform any consultant activities for an insurer

or business, individual, or utilization review agent that audits

chiropractic claims, charges, or services. (V.T.I.C. Art.A21.58B

(part).)

SECTIONA5.AACONFORMING AMENDMENT. Article 5.25, Insurance

Code, is amended to read as follows:

Art.A5.25.AABOARD SHALL FIX RATES. (a) The State Board of

Insurance shall have the sole and exclusive power and authority and

it shall be its duty to prescribe, fix, determine and promulgate the

rates of premiums to be charged and collected by fire insurance

companies transacting business in this State. Said Board shall

also have authority to alter or amend any and all such rates of

premiums so fixed and determined and adopted by it, and to raise or

lower the same, or any part thereof, as herein provided. [Said

Board shall have authority to employ clerical help, inspectors,

experts and other assistants, and to incur such other expenses as

may be necessary in carrying out the provisions of this law. Said

Board shall ascertain as soon as practicable the annual fire loss in

this State; obtain, make and maintain a record thereof and collect

such data with respect thereto as will enable said Board to classify

the fire losses of this State, the causes thereof, and the amount of

premiums collected therefor for each class of risks and the amount

paid thereon, in such manner as will aid in determining equitable

insurance rates, methods of reducing such fire losses and reducing
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the insurance rates of the State, or subdivisions of the State. The

Board may designate one or more advisory organizations or other

agencies to gather, audit, and compile such experience of insurers,

and the cost thereof shall be borne by such insurers.]

(b)AANotwithstanding Subsection (a) of this article, on and

after the effective date of S.B. No. 14, Acts of the 78th

Legislature, Regular Session, 2003, rates for homeowners and

residential fire and residential allied lines insurance coverage

under this subchapter are determined as provided by Subchapter Q of

this chapter, and rates for other lines of insurance subject to this

subchapter are determined as provided by Article 5.13-2 of this

code, except that on and after December 1, 2004, rates for all lines

of insurance subject to this subchapter are determined as provided

by Article 5.13-2 of this code. [This subsection does not affect

the requirement for the commissioner to conduct inspections of

commercial property and prescribe a manual of rules and rating

schedules for commercial property under this subchapter.]

SECTIONA6.AACONFORMING AMENDMENT. Article 5.25-3, Insurance

Code, is amended to read as follows:

Art.A5.25-3.AAFIRE INSURANCE RATES AND FIRE SUPPRESSION

RATINGS FOR BORDER MUNICIPALITY. The commissioner, in adopting

fire insurance rates [or in assigning or evaluating a fire

suppression rating] for a municipality at or near the border

between this state and another state or the United Mexican States,

shall take into account the existence and capabilities of a fire

department or volunteer fire department that serves an adjoining or

nearby municipality in the other state or the United Mexican States
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and that by agreement or by long-standing practice provides fire

suppression services to the Texas municipality.

SECTIONA7.AACONFORMING AMENDMENT. Article 5.28(a),

Insurance Code, is amended to read as follows:

(a)AASaid Board is authorized and empowered to require sworn

statements for any period of time from any insurance company

affected by this law and from any of its directors, officers,

representatives, general agents, state agents, special agents, and

local agents of the rates and premiums collected for fire insurance

on each class of risks, on all property in this State and of the

causes of fire, if such be known, if they are in possession of such

data, and information, or can obtain it at a reasonable expense;

and said Board is empowered to require such statements showing all

necessary facts and information to enable said Board to make, amend

and maintain the general basis schedules provided for in this law

and the rules and regulations for applying same and to determine

reasonable and proper maximum specific rates [and to determine and

assist in the enforcement of the provisions of this law].

SECTIONA8.AACONFORMING AMENDMENT. Article 5.30(a),

Insurance Code, is amended to read as follows:

(a)AA[When a policy of fire insurance shall be issued by any

company transacting the business of fire insurance in this State,

such company shall furnish the policyholder with a written or

printed analysis of the rate or premium charged for such policy,

showing the items of charge and credit which determine the rate,

unless such policyholder has theretofore been furnished with such

analysis of such rate.] All schedules of rates promulgated by said
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Board shall be open to the public, and every local agent of any

company engaging in the business of fire insurance in this state

[such fire insurance company] shall have and exhibit to the public

copies of such schedules covering all risks upon which he is

authorized to write insurance.

SECTIONA9.AACONFORMING AMENDMENT. Article 5.41(a),

Insurance Code, is amended to read as follows:

(a)AAA [No] company engaging or participating [shall engage

or participate] in the insuring or reinsuring of any property in

this state [State] against loss or damage by fire may not [except in

compliance with the terms and provisions of this law; nor shall any

such company] knowingly write insurance at any lesser rate than the

rates herein provided for, and it shall be unlawful for any company

so to do, unless it shall thereafter file an analysis of same with

the Board[, and it shall be unlawful for any company, or its

officers, directors, general agents, state agents, special agents,

local agents, or its representatives, to grant or contract for any

special favor or advantages in the dividends or other profits to

come thereon, or in commissions in the dividends or other profits to

accrue thereon, or in commissions or division of commission, or any

position or any valuable consideration or any inducement not

specified in the policy contract of insurance; nor shall such

company give, sell or purchase, offer to give, sell or purchase,

directly or indirectly, as an inducement to insure or in connection

therewith, any stocks, bonds or other securities of any insurance

company or other corporation, partnership or individual, or any

dividends or profits accrued or to accrue thereon, or anything of
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value whatsoever, not specified in the policy. Nothing in this law

shall be construed to prohibit a company from sharing its profits

with its policyholders, if such agreement as to profit sharing

shall be placed on or in the face of the policy, and such profit

sharing shall be uniform and shall not discriminate between

individuals or between classes. No part of the profit shall be paid

until the expiration of the policy. Any company, or any of its

officers, directors, general agents, state agents, special agents,

local agents or its representatives, doing any of the acts in this

article prohibited, shall be deemed guilty of unjust

discrimination. If any agent or company shall issue a policy

without authority, and any policyholder holding such policy shall

sustain a loss or damage thereunder, said company or companies

shall be liable to the policyholder thereunder, in the same manner

and to the same extent as if said company had been authorized to

issue said policies, although the company issued said policy in

violation of the provisions of this subchapter. But this shall not

be construed to give any company the right to issue any contract or

policy of insurance other than as provided in this subchapter].

SECTIONA10.AACONFORMING AMENDMENT. Chapter 30, Insurance

Code, is amended to read as follows:

CHAPTER 30. GENERAL PROVISIONS

Sec.A30.001.AAPURPOSE OF TITLES 2, 3, 4, 5, 6, 7, 8, 9, 10,

11, 12, [AND] 13, AND 14. (a) This title and Titles 3, 4, 5, 6, 7, 8,

9, 10, 11, 12, [and] 13, and 14 are enacted as a part of the state ’s

continuing statutory revision program, begun by the Texas

Legislative Council in 1963 as directed by the legislature in the
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law codified as Section 323.007, Government Code. The program

contemplates a topic-by-topic revision of the state ’s general and

permanent statute law without substantive change.

(b)AAConsistent with the objectives of the statutory

revision program, the purpose of this title and Titles 3, 4, 5, 6,

7, 8, 9, 10, 11, 12, [and] 13, and 14 is to make the law encompassed

by the titles more accessible and understandable by:

(1)AArearranging the statutes into a more logical

order;

(2)AAemploying a format and numbering system designed

to facilitate citation of the law and to accommodate future

expansion of the law;

(3)AAeliminating repealed, duplicative,

unconstitutional, expired, executed, and other ineffective

provisions; and

(4)AArestating the law in modern American English to

the greatest extent possible.

Sec.A30.002.AACONSTRUCTION. Except as provided by Section

30.003 and as otherwise expressly provided in this code, Chapter

311, Government Code (Code Construction Act), applies to the

construction of each provision in this title and in Titles 3, 4, 5,

6, 7, 8, 9, 10, 11, 12, [and] 13, and 14.

Sec.A30.003.AADEFINITION OF PERSON. The definition of

"person" assigned by Section 311.005, Government Code, does not

apply to any provision in this title or in Title 3, 4, 5, 6, 7, 8, 9,

10, 11, 12, [or] 13, or 14.

Sec.A30.004.AAREFERENCE IN LAW TO STATUTE REVISED BY TITLE 2,
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3, 4, 5, 6, 7, 8, 9, 10, 11, 12, [OR] 13, OR 14. A reference in a law

to a statute or a part of a statute revised by this title or by Title

3, 4, 5, 6, 7, 8, 9, 10, 11, 12, [or] 13, or 14 is considered to be a

reference to the part of this code that revises that statute or part

of that statute.

SECTIONA11.AACONFORMING AMENDMENT. Subchapter A, Chapter

36, Insurance Code, is amended by adding Section 36.002 to read as

follows:

Sec.A36.002.AAADDITIONAL RULEMAKING AUTHORITY. The

commissioner may adopt reasonable rules that are:

(1)AAnecessary to effect the purposes of a provision

of:

(A)AASubchapter B, Chapter 5;

(B)AASubchapter C, Chapter 1806;

(C)AASubchapter A, Chapter 2301;

(D)AAChapter 251, as that chapter relates to

casualty insurance and fidelity, guaranty, and surety bond

insurance;

(E)AAChapter 253;

(F)AAChapter 2251 or 2252; or

(G)AASubtitle B, Title 10; or

(2)AAappropriate to accomplish the purposes of a

provision of:

(A)AASection 37.051(a), 403.002, 492.051(b) or

(c), 501.159, 941.003(b)(3) or (c), or 942.003(b)(3) or (c);

(B)AASubchapter H, Chapter 544;

(C)AAChapter 251, as that chapter relates to:
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(i)AAautomobile insurance;

(ii)AAcasualty insurance and fidelity,

guaranty, and surety bond insurance;

(iii)AAfire insurance and allied lines;

(iv)AAworkers’ compensation insurance; or

(v)AAaircraft insurance;

(D)AAChapter 5, 252, 253, 254, 255, 256, 426, 493,

494, 1804, 1805, 1806, or 2171;

(E)AASubtitle B, C, D, E, F, H, or I, Title 10;

(F)AASection 417.008, Government Code;

(G)AAChapter 406A, Labor Code; or

(H)AAChapter 2154, Occupations Code. (V.T.I.C.

Art. 5.19, Sec. (d); Art. 5.98.)

SECTIONA12.AACONFORMING AMENDMENT.AASubtitle B, Title 2,

Insurance Code, is amended by adding Chapter 86 to read as follows:

CHAPTER 86. REVOCATION OR MODIFICATION OF CERTIFICATE OF

AUTHORITY; AUTHORITY TO BRING CERTAIN ACTIONS

SUBCHAPTER A. REVOCATION OR MODIFICATION OF CERTIFICATE

OF AUTHORITY

Sec.A86.001.AAAUTHORITY TO REVOKE OR MODIFY CERTIFICATE OF

AUTHORITY. The commissioner may revoke or modify a certificate of

authority if a condition or requirement prescribed by law for

granting the certificate is no longer satisfied. (V.T.I.C. Art.

1.15, Sec. 1 (part); Art. 1.19 (part).)

Sec.A86.002.AANOTICE OF INTENT TO REVOKE OR MODIFY

CERTIFICATE OF AUTHORITY. (a) The commissioner must notify an

insurance carrier in writing of the commissioner’s intent to revoke
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or modify the carrier’s certificate of authority.

(b)AAThe commissioner must provide the notice not later than

the 10th day before the date the revocation or modification is to

occur.

(c)AAThe commissioner must specifically state in the notice

the reason for the action. (V.T.I.C. Art. 1.15, Sec. 1 (part).)

[Sections 86.003-86.050 reserved for expansion]

SUBCHAPTER B. AUTHORITY TO BRING CERTAIN ACTIONS

Sec.A86.051.AAAUTHORITY TO BRING ACTION FOR OR PROSECUTE

VIOLATION OF LAW.AAThe department, through the attorney general or

an attorney designated by the attorney general, may institute an

action relating to or initiate a prosecution for a violation of a

law of this state relating to insurance. (V.T.I.C. Art. 1.19

(part).)

Sec.A86.052.AAAUTHORITY TO BRING ACTION TO CLOSE AFFAIRS OR

RESTRAIN BUSINESS OF DOMESTIC INSURANCE COMPANY.AAOnly the

department may bring an action to:

(1)AAclose the affairs of an insurance company

organized under the laws of this state; or

(2)AAenjoin, restrain, or interfere with the

prosecution of the business of an insurance company organized under

the laws of this state. (V.T.I.C. Art. 1.19 (part).)

SECTIONA13.AACONFORMING AMENDMENT. Chapter 252, Insurance

Code, is amended by adding Section 252.005 to read as follows:

Sec.A252.005.AAEXCEPTION. This chapter does not apply to:

(1)AAa farm mutual insurance company operating under

Chapter 911; or
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(2)AAa mutual insurance company engaged in business

under Chapter 12, Title 78, Revised Statutes, before that chapter ’s

repeal by Section 18, Chapter 40, Acts of the 41st Legislature, 1st

Called Session, 1929, as amended by Section 1, Chapter 60, General

Laws, Acts of the 41st Legislature, 2nd Called Session, 1929, that

retains the rights and privileges under the repealed law to the

extent provided by those sections. (V.T.I.C. Art. 5.54 (part).)

SECTIONA14.AACONFORMING AMENDMENT. Subchapter D, Chapter

501, Insurance Code, is amended by adding Section 501.159 to read as

follows:

Sec.A501.159.AACOMMENTS ON CERTAIN INSURER FILINGS. (a)

Notwithstanding this chapter, the office may submit written

comments to the commissioner and otherwise participate regarding

individual insurer filings made under Chapters 2251 and 2301

relating to insurance described by Subchapter B, Chapter 2301.

(b)AAThe commissioner may adopt reasonable and necessary

rules to implement this section. (V.T.I.C. Art. 5.145, Secs. 5, 6.)

SECTIONA15.AACONFORMING AMENDMENT. Subchapter O, Chapter

841, Insurance Code, is amended by adding Section 841.705 to read as

follows:

Sec.A841.705.AAPENALTY FOR FAILURE TO INVEST OR REPORT. (a)

In addition to the penalty provided by this subchapter, an

insurance company is subject to a penalty as prescribed by

Subsection (b) if, while holding a certificate of authority to

engage in the business of insurance in this state, or after the

company ceases to write new business or ceases to hold a certificate

of authority, the company intentionally fails or refuses to:
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(1)AAmake the investments required by Chapter 425;

(2)AAmake a report required by a law described by

Section 841.002;

(3)AAmake any special report requested by the

commissioner under a law described by Section 841.002; or

(4)AAcomply with another provision of a law described

by Section 841.002.

(b)AAA penalty under this section is in the amount of $25 per

day for each day the company remains in default after the

commissioner notifies the company of the default in the manner

provided by this subchapter.

(c)AAA penalty under this section may be recovered in a suit

brought by the attorney general on behalf of the state in a district

court of Travis County.

(d)AAIn a suit brought to recover a penalty under this

section:

(1)AAthere are rebuttable presumptions that:

(A)AAany default that may have occurred was

intentional; and

(B)AAthe notice required by Subsection (b) was

given; and

(2)AAif the question of whether the investments

required by Chapter 425 were made is at issue, the defendant

insurance company has the burden of proving that the investments

were made as required by that chapter. (V.T.I.C. Art. 3.56.)

SECTIONA16.AACONFORMING AMENDMENT. Subtitle H, Title 6,

Insurance Code, is amended by adding Chapter 962 to read as follows:
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CHAPTER 962. JOB PROTECTION INSURANCE

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A962.001.AAGENERAL DEFINITIONS. In this chapter:

(1)AA"Insured" means an individual whose

indemnification against income loss is provided because of the

individual ’s membership in a company or association that offers a

job protection insurance plan.

(2)AA"Insurer" has the meaning assigned by Section

801.001.

(3)AA"Person" means an individual, corporation,

association, or other legal entity. (V.T.I.C. Art. 25.01, Secs.

(3), (4), (5).)

Sec.A962.002.AAJOB PROTECTION INSURANCE DEFINED. (a) In

this chapter, "job protection insurance" means insurance providing

indemnity that is:

(1)AApaid for loss of position arising from discharge

or suspension;

(2)AApayable in installments that do not exceed the

average monthly wage of the insured; and

(3)AAprovided to:

(A)AAconductors, engineers, motormen, brakemen,

switchmen, firemen, dispatchers, clerks, operators, trackmen,

signalmen, and maintenance-of-way personnel of steam and electric

railways; and

(B)AAbus drivers and truck drivers employed by

common carriers.

(b)AAThe term "job protection insurance" does not include a
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job benefit fund administered by and through a labor union only for

the union’s members. (V.T.I.C. Art. 25.01, Sec. (1).)

Sec.A962.003.AACOMPLIANCE WITH CHAPTER REQUIRED. An insurer

must comply with this chapter to write the insurance coverages

authorized by Section 962.101. (V.T.I.C. Art. 25.02, Sec. (c).)

Sec.A962.004.AAAPPLICABILITY OF OTHER LAW. An insurer

operating under this chapter is subject to the following

provisions, if not in conflict with this chapter:

(1)AAthe other chapters of this code, including:

(A)AAChapter 221;

(B)AAChapter 281, other than any minimum capital

and surplus requirements specified in that chapter;

(C)AAChapter 822, including Sections 822.203,

822.205, 822.210, and 822.212;

(D)AAChapter 861; and

(E)AAChapter 402; and

(2)AASection 171.0525, Tax Code. (V.T.I.C. Arts.

25.05, 25.07.)

Sec.A962.005.AAAGENTS. Title 13 applies to the licensing and

regulation of an agent authorized to solicit job protection

insurance for an insurer operating under this chapter. (V.T.I.C.

Art. 25.06.)

[Sections 962.006-962.050 reserved for expansion]

SUBCHAPTER B. AUTHORITY TO ENGAGE IN BUSINESS

Sec.A962.051.AAQUALIFICATIONS FOR CERTIFICATE OF AUTHORITY.

An insurer may not be issued a certificate of authority to operate

under this chapter unless:
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(1)AAit or a predecessor was writing the insurance

coverages authorized by Section 962.101 on or before January 1,

1920, in at least one state; and

(2)AAit had policyholders in this state on August 29,

1983, and provides proof of that fact to the department. (V.T.I.C.

Art. 25.04, Sec. (a).)

Sec.A962.052.AAISSUANCE OF CERTIFICATE OF AUTHORITY. (a)

The commissioner shall issue a certificate of authority to a

domestic or foreign insurer that applies for a certificate if:

(1)AAthe applicant has:

(A)AAcomplied with the requirements of this

chapter and all other requirements imposed on the applicant by law;

and

(B)AApaid any deposit imposed by law; and

(2)AAthe operational history of the applicant indicates

a condition such that the expanded operation of the applicant in

this state or the applicant’s operations outside this state will

not create a condition that might be hazardous to the applicant ’s

policyholders or creditors or to the public, when that operational

history is reviewed in conjunction with:

(A)AAthe applicant ’s loss experience;

(B)AAthe kinds and nature of risks insured;

(C)AAthe financial condition of the applicant and

the applicant ’s ownership;

(D)AAthe applicant ’s proposed method of

operation;

(E)AAthe applicant ’s affiliations;

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B.ANo.A1028

1044



(F)AAthe applicant ’s investments;

(G)AAany contracts leading to contingent

liability or agreements relating to guaranty and surety, other than

insurance; and

(H)AAthe ratio of the applicant’s total annual

premium and net investment income to commission expenses, general

insurance expenses, policy benefits paid, and required policy

reserve increases.

(b)AAThe commissioner shall file in the department’s offices

any documents delivered to the commissioner under this section.

(c)AAThe certificate of authority authorizes the insurer to

engage in the kind or kinds of business in this state specified in

the certificate. (V.T.I.C. Art. 25.04, Sec. (b) (part).)

Sec.A962.053.AACOMPLIANCE WITH STATE LAW REQUIRED. A

certificate of authority issued under this chapter continues in

effect on the condition that the insurer continue to comply with the

laws of this state. (V.T.I.C. Art. 25.04, Sec. (b) (part).)

Sec.A962.054.AAINSURERS NOT MEETING CERTAIN REQUIREMENTS.

To write the insurance coverages authorized by Section 962.101, a

domestic or foreign insurer that does not meet the requirements of

Sections 962.051 and 962.052 must comply with Chapters 822 and 861.

(V.T.I.C. Art. 25.04, Sec. (c).)

Sec.A962.055.AACAPITAL AND SURPLUS REQUIREMENTS. A domestic

or foreign insurer operating under this chapter shall maintain the

minimum capital and surplus required by Sections 822.054, 822.210,

and 822.211. (V.T.I.C. Art. 25.03.)

[Sections 962.056-962.100 reserved for expansion]
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SUBCHAPTER C. COVERAGE

Sec.A962.101.AAAUTHORIZED COVERAGES. A domestic or foreign

insurer operating under this chapter may write:

(1)AAjob protection insurance; and

(2)AAinsurance that:

(A)AAinsures an individual described by Section

962.002(a) against bodily injury or death by accident or against

disability on account of sickness or accident;

(B)AAgrants specific hospital benefits and

medical, surgical, and sick-care benefits to an individual and the

individual ’s family; and

(C)AAprovides reimbursement of funeral expenses

in an amount not to exceed $200 to any person in connection with the

coverage. (V.T.I.C. Art. 25.02, Sec. (a).)

Sec.A962.102.AAOTHER COVERAGES PROHIBITED. A domestic or

foreign insurer operating under this chapter may not write coverage

that is not authorized by Section 962.101. (V.T.I.C. Art. 25.02,

Sec. (b).)

Sec.A962.103.AAAPPLICABILITY OF GUARANTY FUND LAW. A

guaranty fund established under this code does not provide coverage

for insurance written under this chapter except as specifically

provided by a law governing the fund. (V.T.I.C. Art. 25.08.)

[Sections 962.104-962.700 reserved for expansion]

SUBCHAPTER O. ENFORCEMENT PROVISIONS

Sec.A962.701.AAPROHIBITED ACTS; OFFENSE. (a) A person may

not:

(1)AAprovide coverage described by Section 962.101
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unless the person holds a certificate of authority to provide that

coverage; or

(2)AAsolicit insurance for an insurer authorized to

provide insurance coverage under this chapter unless the person

holds an insurance agent’s license.

(b)AAA person commits an offense if the person knowingly

violates Subsection (a). An offense under this subsection is a

Class B misdemeanor.

(c)AAVenue for prosecution of an offense under this section

is in Travis County. (V.T.I.C. Art. 25.09; Art. 25.10, Secs. (b),

(c).)

Sec.A962.702.AAREFUSAL TO ISSUE OR RENEW CERTIFICATE OF

AUTHORITY OR LICENSE; SUSPENSION OR REVOCATION. If, after notice

and hearing, the commissioner finds that the applicant, certificate

holder, or license holder has violated this chapter or another

provision of this code, the commissioner may refuse to issue or

renew a certificate of authority or a license, or may suspend or

revoke a certificate of authority or a license. (V.T.I.C. Art.

25.10, Sec. (a).)

SECTIONA17.AACONFORMING AMENDMENT. Subtitle A, Title 5,

Labor Code, is amended by adding Chapter 406A to read as follows:

CHAPTER 406A. GROUP PURCHASE OF WORKERS’ COMPENSATION

INSURANCE COVERAGE

Sec.A406A.001.AADEFINITIONS. In this chapter:

(1)AA"Business entity" means a business enterprise

owned by a single person or a corporation, organization, business

trust, trust, partnership, joint venture, association, or other
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business entity.

(2)AA"Commissioner" means the commissioner of

insurance.

(3)AA"Department" means the Texas Department of

Insurance. (V.T.I.C. Art. 5.57A, Sec. (a).)

Sec.A406A.002.AACERTIFICATION PROGRAM. (a) The department

shall:

(1)AAmaintain a certification program for groups

organized under this chapter; and

(2)AAissue certificates of approval to eligible

business entities authorizing formation and maintenance of a group.

(b)AAThe commissioner by rule shall adopt forms, criteria,

and procedures for issuing certificates of approval to groups under

this chapter. (V.T.I.C. Art. 5.57A, Secs. (d), (e).)

Sec.A406A.003.AAFORMATION OF GROUP. (a) On receipt of a

certificate of approval issued by the department under this

chapter, two or more business entities or two or more members of a

trade association may join together to form a group to purchase

individual workers’ compensation insurance policies covering each

member of the group.

(b)AATo be eligible to join a group, a business entity must:

(1)AAbe engaged in a business pursuit that is the same

as or similar to the other business entities participating in the

group as determined by the department; or

(2)AAbe a member of the same trade association as the

other business entities participating in the group. (V.T.I.C.

Art.A5.57A, Secs. (a)(3), (b), (c), as amended Acts 78th Leg.,
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R.S., Chs. 275, 607.)

Sec.A406A.004.AAPLAN OF OPERATION. (a) A group shall:

(1)AAadopt a plan of operation; and

(2)AAfile a copy of the plan of operation with the

department.

(b)AAThe plan of operation must include:

(1)AAprovisions governing the composition and

selection of a governing board;

(2)AAthe methods for administering the group; and

(3)AAguidelines governing the workers’ compensation

insurance coverage obtained by the group that include provisions

governing:

(A)AAthe payment of premiums;

(B)AAthe distribution of discounts; and

(C)AAthe methods for providing risk management.

(V.T.I.C. Art. 5.57A, Sec. (i).)

Sec.A406A.005.AAGROUP PURCHASE AUTHORIZED. A group

certified under this chapter may purchase individual workers ’

compensation insurance policies covering each member of the group

from any insurer authorized to write workers’ compensation

insurance in this state. (V.T.I.C. Art. 5.57A, Sec. (f) (part).)

Sec.A406A.006.AAPOLICY RATES. Rates for policies purchased

under this chapter must be computed using manual rules and rates.

The department shall determine any experience rating factor that

must be applied to those policies as provided by the commissioner by

rule. (V.T.I.C. Art. 5.57A, Sec. (h).)

Sec.A406A.007.AAGROUP DISCOUNT. (a) A group that purchases
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a policy under this chapter is entitled to any premium or volume

discount that would be applicable to a policy of the combined

premium amount.

(b)AAA group shall apportion any discount or policyholder

dividend received on workers’ compensation insurance coverage

among the members of the group according to a formula adopted in the

plan of operation for the group. (V.T.I.C. Art.A5.57A, Secs. (f)

(part), (g).)

Sec.A406A.008.AAAPPLICABILITY OF OTHER LAW.AA(a) A group

established under this chapter is entitled to any deviation

applicable under Section 2052.004, 2053.051, or 2053.052(a) or (b),

Insurance Code.

(b)AAA member of a group is not subject to the discounts and

surcharges established under Subchapter F, Chapter 2053, Insurance

Code. (V.T.I.C. Art.A5.57A, Sec. (j).)

SECTIONA18.AAREPEALER. (a) The following Acts and articles

as compiled in Vernon’s Texas Insurance Code are repealed:

(1)AA1.04A, 1.14-3, 1.15, 1.15A, 1.15B, 1.16, 1.17,

1.17A, 1.18, 1.19, 1.32, and 1.39;

(2)AA2.10, 2.10-1, 2.10-2, 2.10-3A, 2.10-4, and 2.10-5;

(3)AA3.10, 3.16, 3.17, 3.18, 3.28, 3.29, 3.31, 3.32,

3.33, 3.39, 3.39a, 3.40, 3.40-1, 3.41, 3.41a, and 3.56;

(4)AA5.01C, 5.01-3, 5.06-1, 5.06-2, 5.06-3, 5.06-4,

5.06-5, 5.06-6, 5.07, 5.07-1, 5.08, 5.09, 5.12-1, 5.13-2C, 5.15-2,

5.15-3, 5.15-4, 5.18, 5.19, 5.20, 5.21, 5.25-1, 5.25-2, 5.33,

5.33B, 5.33E, 5.35-1, 5.35-2, 5.35-3, 5.36, 5.37, 5.38, 5.41-1,

5.41-2, 5.41-3, 5.42, 5.43, 5.45, 5.46, 5.47, 5.48, 5.48-1, 5.48-2,
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5.51, 5.52, 5.53, 5.53-A, 5.54, 5.55, 5.55B, 5.55C, 5.56, 5.57,

5.57A, 5.58, 5.59, 5.60, 5.60A, 5.61, 5.62, 5.63, 5.64, 5.65A,

5.65B, 5.65C, 5.67, 5.68-1, 5.69, 5.70, 5.71, 5.72, 5.73, 5.74,

5.75, 5.75-1, 5.75-3, 5.76-3, 5.76-4, 5.76-5, 5.90, 5.92, 5.98,

5.102, 5.131, 5.144, 5.145, 5.171, and 5.172;

(5)AA7.01, 7.02, 7.19-1, 7.20, and 7.20-1;

(6)AA21.11-2, 21.28, 21.28-A, 21.28-C, 21.28-D,

21.28-E, 21.31, 21.32, 21.32A, 21.39, 21.39-A, 21.39-B, 21.40,

21.49, 21.49-3b, 21.49-3d, 21.49-4, 21.49-4a, 21.49-6, 21.49-7,

21.49-8, 21.49-11, 21.49-13, 21.49-14, 21.49-15A, 21.49-17,

21.49-18, 21.49-20, 21.49A, 21.49A-1, 21.49B, 21.50, 21.54,

21.58A, 21.58B, 21.58C, 21.61, 21.72, 21.77, 21.79, 21.79E, and

21.81; and

(7)AA25.01, 25.02, 25.03, 25.04, 25.05, 25.06, 25.07,

25.08, 25.09, and 25.10.

(b)AASections 3, 4, 5, and 17, Article 1.10, Insurance Code,

are repealed.

(c)AASubsections (5), (6), (9), (10), (11), and (12)(b),

Article 5.06, Insurance Code, are repealed.

(d)AASections 2-8 and 10-16, Article 5.13-2, Insurance Code,

are repealed.

(e)AASections 1-9 and 11, Article 5.15-1, Insurance Code, are

repealed.

(f)AASubsections (b) and (c), Article 5.28, Insurance Code,

are repealed.

(g)AASubsection (k), Article 5.35, Insurance Code, as added

by Chapter 206, Acts of the 78th Legislature, Regular Session,
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2003, is repealed.

(h)AASections 1, 3-4B, and 5-10, Article 21.49-3, Insurance

Code, are repealed.

SECTIONA19.AALEGISLATIVE INTENT. This Act is enacted under

Section 43, Article III, Texas Constitution. This Act is intended

as a recodification only, and no substantive change in law is

intended by this Act.

SECTIONA20.AAEFFECTIVE DATE. This Act takes effect April 1,

2007.
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