HOUSE VERSION

SECTION 1. Section 171.0001, Tax Code, as effective
January 1, 2008, is amended by amending Subdivisions
(6), (8), (9), (10), and (15) and adding Subdivision (11-a)
to read as follows:

(6) "Client company" means.

(A) a person that contracts with a license holder under
Chapter 91 [has—the—meaning—assigned—by —Section
91.001], Labor Code, and is assigned employees by the
license holder under that contract; or

(B) aclient of atemporary employment service, as that
term is defined by Section 93.001(2), Labor Code, to
whom individuals are assigned for a purpose described
by that subdivision

(8) "Controlling interest" means:

(A) for a corporation, either more than 50 [80] percent
[e—mere], owned directly or indirectly, of the total
combined voting power of al classes of stock of the
corporation, or more than 50 [88] percent jer—rere],
owned directly or indirectly, of the beneficial ownership
interest in the voting stock of the corporation; [and]

(B) for a partnership, association, trust, or other entity
other than alimited liability company, more than 50 [80]
percent fr—mere], owned directly or indirectly, of the
capital, profits, or beneficial interest in the partnership,
association, trust, or other entity; and

(C) for alimited liability company, either more than 50
percent, owned directly or indirectly, of the total
membership interest of the limited liability company or
more than 50 percent, owned directly or indirectly, of the
beneficial ownership interest in the membership interest
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SECTION 2. Section 171.0001, Tax Code, as effective
January 1, 2008, is amended by amending Subdivisions
(6), (8), (9), (10), (15), and (17) and adding Subdivisions
(11-8) and (13-a) to read as follows:

(6) "Client company" means.

(A) a person that contracts with a license holder under
Chapter 91 [has—the—meaning—assighed—by—Section
91.001], Labor Code, and is assigned employees by the
license holder under that contract; or

(B) aclient of atemporary employment service, as that
term is defined by Section 93.001(2), Labor Code, to
whom individuals are assigned for a purpose described
by that subdivision

(8) "Controlling interest" means:

(A) for a corporation, either more than 50 [80] percent
[e—mere], owned directly or indirectly, of the total
combined voting power of al classes of stock of the
corporation, or more than 50 [88] percent jer—rere],
owned directly or indirectly, of the beneficial ownership
interest in the voting stock of the corporation; [and]

(B) for a partnership, association, trust, or other entity
other than a limited liability company, more than 50 [80]
percent fe—maere], owned directly or indirectly, of the
capital, profits, or beneficial interest in the partnership,
association, trust, or other entity; and

(C) for alimited liability company, either more than 50
percent, owned directly or indirectly, of the tota
membership interest of the limited liability company or
more than 50 percent, owned directly or indirectly, of the
beneficial ownership interest in the membership interest
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of the limited liability company.

(99 "Internal Revenue Code" means the Interna
Revenue Code of 1986 in effect for the federal tax year
beginning on January 1, 2007 [2006], not including any
changes made by federal |law after that date, and any
regulations adopted under that code applicable to that
period.

(10) "Lending ingtitution” means an entity that makes
loans and:

(A) is regulated by the Federal Reserve Board, the
Office of the Comptroller of the Currency, the Federal
Deposit Insurance Corporation, the Commodity Futures
Trading Commission, the Office of Thrift Supervision,
the Texas Department of Banking, the Office of
Consumer Credit Commissioner, [the—Departient—of

Savings—and—Mortgage—Lending;] the Credit Union
Department, or any comparable regulatory body;

(B) is licensed by, registered with, or otherwise
regulated by the Department of Savings and Mortgage
Lending;

(C) isa"broker" or "dedler" as defined by the Securities
Exchange Act of 1934 at 15 U.S.C. Section 78c; or

(D) provides financing to unrelated parties solely for
agricultura production

(11-a) "Natura person” means a human being or the
estate of a human being. The term does not include a
purely legal entity given recognition as the possessor of
rights, privileges, or responsibilities, such as a
corporation, limited liability company, partnership, or
frust.

80R21858 TLE-INF

House Bill 3928
Senate Amendments
Section-by-Section Analysis

SENATE VERSION

of the limited liability company.

(99 "Interna Revenue Code' means the Internal
Revenue Code of 1986 in effect for the federal tax year
beginning on January 1, 2007 [2006], not including any
changes made by federal |law after that date, and any
regulations adopted under that code applicable to that
period.

(10) "Lending institution” means an entity that makes
loans and:

(A) is regulated by the Federa Reserve Board, the
Office of the Comptroller of the Currency, the Federa
Deposit Insurance Corporation, the Commodity Futures
Trading Commission, the Office of Thrift Supervision,
the Texas Department of Banking, the Office of

Consumer Credit Commissioner, [the—Department—of

Savihgs—and—Mortgage—Lending;] the Credit Union
Department, or any comparable regulatory body;

(B) is licensed by, regisered with, or otherwise
requlated by the Department of Savings and Mortgage
Lending;

(C) isa"broker" or "deder" as defined by the Securities
Exchange Act of 1934 at 15 U.S.C. Section 78c; or

(D) provides financing to unrelated parties solely for
agricultural production

(11-a) "Natura person” means a human being or the
estate of a human being. The term does not include a
purely legal entity given recognition as the possessor of
rights, privileges, or responsbilities, such as a
corporation, limited liability company, partnership, or
frust.
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(15) "Staff leasing services company” means:

(A) abusiness entity that offers staff leasing services, as
that term is defined [has—the—meaning—assigned] by
Section 91.001, Labor Code; or

(B) a temporary employment service, as that term is
defined by Section 93.001, Labor Code.
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(13-a) "Security," for purposes of Sections 171.1011(q),
171.1011(¢-2), and 171.106(f) only, has the meaning
assigned by Section 475(c)(2), Internal Revenue Code,
and includes instruments described by Sections
475(e)(2)(B), (C), and (D) of that code.

(15) "Staff leasing services company” means:

(A) abusiness entity that offers staff |easing services, as
that term is defined [has—the—meaning—assigned] by
Section 91.001, Labor Code; or

(B) a temporary employment service, as that term is
defined by Section 93.001, L abor Code.

(17) "Unitary business’ means a single economic
enterprise that is made up of separate parts of a single
entity or of a commonly controlled group of entities that
are sufficiently  interdependent, integated, and
interrelated through their activities so as to provide a
synergy and mutual benefit that produces a sharing or
exchange of value among them and a significant flow of
value to the separate parts. In determining whether a
unitary business exists, the comptroller shall consider
any relevant factor, including whether:

(A) the activities of the group memberd]:

[¢)}] arein the same general line, such as manufacturing,
wholesaling, retailing of tangible personal property,
insurance, transportation, or finance; [o#]

(B) the activities of the group members [{H}] are stepsin
a verticaly structured enterprise or process, such as the
steps involved in the production of natural resources,
including exploration, mining, refining, and marketing;
or [and]
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SECTION 2. Section 171.0002, Tax Code, as effective
January 1, 2008, is amended to read as follows:

Sec. 171.0002. DEFINITION OF TAXABLE ENTITY.
(8 Except as otherwise provided by this section,
"taxable entity" means a partnership, limited liability
partnership, corporation, banking corporation, savings
and loan association, limited liability company, business
trust, professional association, business association, joint
venture, joint stock company, holding company, or other
legal entity. The term includes a combined group. A
joint venture does not include joint operating or co-
ownership arrangements meeting the requirements of
Treasury Regulation Section 1.761-2(a)(3) that elect out
of federal partnership treatment as provided by Section
761(a), Internal Revenue Code.

(b) "Taxable entity" does not include:

(1) asole proprietorship;

(2) agenera partnership:

(A) the direct ownership of which is entirely composed
of natural persons; and

(B) the liability of which is not limited under a statute of
this state or another state, including by registration as a
limited liability partnership;

(3) apassive entity as defined by Section 171.0003; or
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(C) [(B)] the members are functionally integrated
through the exercise of strong centralized management,
such as authority over purchasing, financing, product
line, personnel, and marketing.

SECTION 3. Same as House version.
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(4) an entity that is exempt from taxation under
Subchapter B.

(c) "Taxable entity" does not include an entity that is:

(1) a grantor trust as defined by Sections 671 and
7701(a)(30)(E), Interna Revenue Code, al of the
grantors and beneficiaries of which are natural persons or
charitable entities as described in Section 501(c)(3),
Internal Revenue Code, excluding a trust taxable as a
business entity pursuant to Treasury Regulation Section
301.7701-4(b);

(2) an estate of a natural person as defined by Section
7701(a)(30)(D), Interna Revenue Code, excluding an
estate taxable as a business entity pursuant to Treasury
Regulation Section 301.7701-4(b);

(3) an escrow;

80R21858 TLE-INF 5 Associated Draft:



HOUSE VERSION

[(8)] areal estate investment trust (REIT) as defined by
Section 856, Internal Revenue Code, and its "qualified
REIT subsidiary" entities as defined by Section
856(i)(2), Internal Revenue Code, provided that:

(A) a REIT with any amount of its assets in direct
holdings of real estate, other than real estate it occupies
for business purposes, as opposed to holding interests in
limited partnerships or other entities that directly hold
the real estate, is ataxable entity; and
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(B) a limited partnership or other entity that directly
holds the real estate as described in Paragraph (A) is not
exempt under this subdivision, without regard to whether
a REIT holds an interest in it; [ef]

(5) [9)] a red estate mortgage investment conduit
(REMIC), as defined by Section 860D, Internal Revenue
Code;

(6) a nonprofit self-insurance trust created under
Chapter 2212, Insurance Code, or a predecessor statute;
(7) a trust qualified under Section 401(a), Interna
Revenue Code; or

(8) atrust or other entity that is exempt under Section
501(c)(9), Internal Revenue Code.

(d) An entity that can file as a sole proprietorship for
federal tax purposes is not a sole proprietorship for
purposes of Subsection (b)(1) and is not exempt under
that subsection if the entity is formed in a manner under
the statutes of this state, [ef] another state, or a foreign
country that limit the liability of the entity.

No equivalent provision.
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SECTION 4. Section 171.0003(a), Tax Code, as
effective January 1, 2008, is amended to read as follows:

(& An entity isapassive entity only if:

(1) the entity is a genera or limited partnership or a
trust, other than a business trust;

(2) during the period on which margin is based, the
entity's federa gross income consists of at least 90
percent of the following income:

(A) dividends, interest, foreign currency exchange gain,

7
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SECTION 3. Section 171.0004(e), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(e) For purposes of this section:

(1) the ownership of aroyalty interest or a nonoperating
working interest in minera rights does not constitute
conduct of an active trade or business; [and]

2 payment of compensation to employees or
independent contractors for financial or legal services
reasonably necessary for the operation of the entity does
not constitute conduct of an active trade or business and
(3) holding a seat on the board of directors of an entity
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periodic and nonperiodic payments with respect to
notional principal contracts, option premiums, cash
settlement or termination payments with respect to a
financial instrument, and income from a limited liability
company,

(B) distributive shares of partnership income to the
extent that those distributive shares of income are greater
than zero;

(C) capital gains from the sale of real propety, gains
from the sale of commaodities traded on a commodities
exchange, and gains from the sale of securities; and

(D) royaties, bonuses, or delay rental income from
mineral properties and income from other nonoperating
mineral interests; and

(3) the entity does not receive more than 10 percent of
its federal gross income from conducting an active trade
or business.

SECTION 5. Same as House version.
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does not by itsalf constitute conduct of an active trade or
business.

SECTION 4. Section 171.001, Tax Code, as effective
January 1, 2008, is amended by adding Subsection (c) to
read as follows:

(c)  The tax imposed under this section or Section
171.0011 is not imposed on an entity if, during the
period on which the report is based, the entity qualifies
as apassive entity as defined by Section 171.0003.

SECTION 5. Sections 171.0011(a) and (b), Tax Code,
as effective January 1, 2008, are amended to read as
follows:

€)) Except as provided by Section 171.001(c)
[Subsection—(€)], an additional tax is imposed on a
taxable entity that for any reason becomes no longer
subject to the tax imposed under this chapter.

(b) The additional tax is equal to the gpropriate rate
under Section 171.002 of the taxable entity's taxable
margin computed on the period beginning on the day
after the last day for which the tax imposed on taxable
margin or net taxable earned surplus was computed and
ending on the date the taxable entity is no longer subject
to the tax imposed under this chapter.

SECTION 6. Section 171.002, Tax Code, as effective
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SECTION 6. Same as House version.

SECTION 7. Same as House version.

SECTION 8. Sections 171.002(a), (b), (c), and (d), Tax

9
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January 1, 2008, is amended by amending Subsections
@, (b), (c), and (d) and adding Subsection (c-2) to read
as follows:

(8 Subject to Section 171.003 and except as provided
by Subsection (b), the rate of the franchise tax is one

percent [peryear-of privilege-period] of taxable margin.

(b) The rate of the franchise tax is 0.5 percent [peryear

ofprivilege-peried] of taxable margin for those taxable
entities primarily engaged in retail or wholesale trade.

(c) A taxable entity is primarily engaged in retail or
wholesale trade only if:

(1) the total revenue from its activities in retail or
wholesale trade is greater than the total revenue from its
activities in trades other than the retail and wholesale
trades,

(2) except as provided by Subsection (c-1), less than 50
percent of the total revenue from activities in retail or
wholesale trade comes from the sale of products it
produces or products produced by an entity that is part of
an affiliated group to which the taxable entity aso
belongs; and

(3) except as provided by Subsection (c-2), the taxable
entity does not provide retail or wholesale utilities,
including telecommunications services, [and] electricity,
or gas.

(c-2) A taxable entity that is aretail electric provider and
that does not provide and is not affiliated with an entity
that provides transmission and distribution utility service
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Code, as effective January 1, 2008, are amended to read
as follows:

() Subject to Sections [Seetien] 171.003 and 171.1016
and except as provided by Subsection (b), the rate of the
franchise tax is one percent [peryearofprivilegeperiod]
of taxable margin.

(b) Subject to Sections 171.003 and 171.1016, the [Fhe]
rate of the franchise tax is 0.5 percent [per—year—of
privilege—period] of taxable margin for those taxable
entities primarily engaged in retail or wholesale trade.

(c) A taxable entity is primarily engaged in retail or
wholesale trade only if:

(1) the total revenue from its activities in retail or
wholesale trade is greater than the total revenue from its
activities in trades other than the retail and wholesale
trades,

(2) except as provided by Subsection (c-1), less than 50
percent of the total revenue from activities in retail or
wholesale trade comes from the sale of products it
produces or products produced by an entity that is part of
an dffiliated group to which the taxable entity also
belongs,; and

(3) the taxable entity does not provide retail or
wholesale utilities, including telecommunications
services [and] electricity, or gas.

10
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is primarily engaged in retail or wholesale trade.

(d) A taxable entity is not required to pay any tax and is
not considered to owe any tax for a period if:

(1) the amount of tax computed for the taxable entity is
less than $1,000; or

(2) the amount of the taxable entity's total revenue from
its entire business is less than or equal to $600,000
[$3006;000] or the amount determined under Section
171.006 per 12-month period on which margin is based.

No equivalent provision.
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(d) A taxable entity is not required to pay any tax and is
not considered to owe any tax for a period if:

(1) the amount of tax computed for the taxable entity is
less than $1,000; or

(2) the amount of the taxable entity's total revenue from
its entire business is less than or equal to $300,000 or the
amount determined under Section 171.006 per 12-month
period on which margin is based.

SECTION 9. Subchapter A, Chapter 171, Tax Code, is
amended by adding Section 171.0021 to read as follows:

Sec. 171.0021. DISCOUNTS FROM TAX LIABILITY
FOR SMALL BUSINESSES. (a) A taxable entity is
entitled to a discount of the tax imposed under this
chapter that the taxable entity is required to pay after
determining its taxable margin under Section 171.101,
applying the appropriate rate of the tax under Section
171.002(a) or (b), and subtracting any other alowable
credits, as follows:

(1) for ataxable entity for which the total revenue from
its entire business is greater than $300,000 but less than
$400,000, the taxable entity is entitled to a discount of 80
percent;

(2) for a taxable entity for which the total revenue from
its entire business is equa to or greater than $400,000
but less than $500,000, the taxable entity is entitled to a
discount of 60 percent;

11
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SECTION 7. Subchapter A, Chapter 171, Tax Code, is
amended by adding Section 171.0025 to read as follows:

Sec. 171.0025. ANNUAL RATE ADJUSTMENTS TO
MAINTAIN SCHOOL DISTRICT MAINTENANCE
AND OPERATIONS TAX RATES. (a) Beginning with
the calendar year following the first tax year in which the
average school district maintenance and operations tax
rate is equal to or less than 50 cents per $100 of taxable
value of property, the rates of the franchise tax provided
by Sections 171.002(a) and (b) are adjusted in
accordance with Subsection (c) by the percentage that is
necessary to provide for the deposit to the credit of the
property tax relief fund as required by Section 171.4011
of an amount of revenue sufficient to maintain the
average school district maintenance and operations tax
rate at the rate of 50 cents per $100 of taxable value of
property, except that the rates of the franchise tax may
not be increased to rates that exceed the rates provided
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(3) for ataxable entity for which the total revenue from

its entire business is eqgual to or greater than $500,000

but less than $700,000, the taxable entity is entitled to a

discount of 40 percent; and

(4) for ataxable entity for which the total revenue from

its entire business is equa to or greater than $700,000

but less than $900,000, the taxable entity is entitled to a

discount of 20 percent.

(b) The amounts under Subsection (a) are subject to

adjustment as provided by Section 171.006.

No equivaent provision.
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by Sections 171.002(a) and (b).

(b) The rates provided by Sections 171.002(a) and (b)
must be adjusted under this section by equal percentages.

(c)  Not later than November 1 of each year, the
L egidative Budget Board shall:

(1) determine using information provided by the Texas
Education Agency the average school district
maintenance and operations tax rate for that year; and

(2) beginning in the first year in which the computation
under Subdivision (1) indicates that the average school

district maintenance and operations tax rate is equal to or
less than 50 cents per $100 of taxable value of property
and in each subsequent year:

(A) _compute the new franchise tax rates as provided by
this section;

(B) submit the new franchise tax rates to the secretary of
state for publication in the Texas Register; and

(C) __ notify the comptroller of the applicable new
franchise tax rates.

(d) The new franchise tax rates computed under
Subsection (c) take effect on the January 1 following the
date the computation is made and apply to reports
originally due on or after that date.

(e) Section 171.003 does not apply to an increase in a
franchise tax rate under this section.

SECTION 8. Section 171.003(a), Tax Code, is amended
to read as follows:
(& Except as provided by Section 171.0025, an [AR]
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No equivaent provision.
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increase in a rate provided by Section 171.002(a) or (b)
takes effect only if approved by a majority of the
registered voters voting in a statewide referendum held
on the question of increasing the rate. The referendum
must specify the increased rate or rates.

SECTION 9. The heading to Section 171.006, Tax
Code, as effective January 1, 2008, is amended to read as
follows:

Sec. 171.006. ADJUSTMENT OF ELIGIBILITY FOR
NO TAX DUE [ EXEMPTION| AND
COMPENSATION DEDUCTION.

SECTION 10. Section 171.006(b), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(b) Beginning in 2010 [2009], on January 1 of each
evenrnumbered [edd-numbered] year, the amounts
prescribed by Sections 171.002(d)(2) and 171.1013(c)
are increased or decreased by an amount equal to the
amount prescribed by those sections on December 31 of
the preceding year multiplied by the percentage increase
or decrease during the preceding state fiscal biennium in
the consumer price index and rounded to the nearest
$10,000.

SECTION 11. Section 171.101(d), Tax Code, as
effective January 1, 2008, is amended to read as follows:
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SECTION 10. The heading to Section 171.006, Tax
Code, as effective January 1, 2008, is amended to read as
follows:

Sec. 171.006. ADJUSTMENT OF ELIGIBILITY FOR
NO TAX DUE, DISCOUNTS, [EXEMPHON] AND
COMPENSATION DEDUCTION.

SECTION 11. Section 171.006(b), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(b) Beginning in 2010 [2009], on January 1 of each
evennumbered [edd-pumbered] year, the amounts
prescribed by Sections 171.002(d)(2), 171.0021, and
171.1013(c) are increased or decreased by an amount
equal to the amount prescribed by those sections on
December 31 of the preceding year multiplied by the
percentage increase or decrease during the preceding
state fiscal biennium in the consumer price index and
rounded to the nearest $10,000.

SECTION 12. Same as House version.
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(d) An election under Subsection (a)(1)(B)(ii) shall be
made by the taxable entity on its annual report and is
effective only for that annual report. A taxable entity
shall notify the comptroller of its election not later than
the due date of the annual [Fhe-election-may-be-changed
by-fting-an-amended] report.

SECTION 12. Section 171.1011, Tax Code, as effective
January 1, 2008, is amended by amending Subsections
(b), (), (d), (&), (9), (3), (h), (n), and (o) and adding
Subsections (g-4) and (t) to read as follows:

(b) In this section, a reference to an amount reportable
as _income [entered] on a line number on an Internal
Revenue Service form is the amount entered to the extent
the amount entered complies with federal income tax law
and includes the corresponding amount entered on a
variant of the form, or a subsequent form, with a
different line number to the extent the amount entered
complles with federal income tax law. [Iheeemp#euer

House Bill 3928
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Section-by-Section Analysis

SENATE VERSION

SECTION 13. Section 171.1011, Tax Code, as effective
January 1, 2008, is amended by amending Subsections
(b), (0), (d), (&), (&3), (h), (n), and (0) and adding
Subsections (g-4) and (t) to read as follows:

(b) In this section, a reference to an amount reportable
as _income [entered] on a line number on an Internal
Revenue Service form is the amount entered to the extent
the amount entered complies with federal income tax law
and includes the corresponding amount entered on a
variant of the form, or a subsequent form, with a
different line number to the extent the amount entered

complles with federal income tax law. [Iheeemptreuer

(c) Except as prowded by this section, and subject to
Section 171.1014, for the purpose of computing its
taxable margin under Section 171.101, the total revenue
of ataxable entity is:

(1) for a taxable entity treated for federal income tax
purposes as a corporation, an amount computed by:

(A) adding:

80R21858 TLE-INF

(c) Except as prowded by this section, and subject to
Section 171.1014, for the purpose of computing its
taxable margin under Section 171.101, the total revenue
of ataxable entity is:

(1) for a taxable entity treated for federal income tax
purposes as a corporation, an amount computed by:

(A) adding:
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(i) the amount reportable as income [entered] on line 1c,
Internal Revenue Service Form 1120; and

(if) the amounts reportable as income [entered] on lines
4 through 10, Internal Revenue Service Form 1120; and

(B) subtracting:

(i) bad debt expensed for federal income tax purposes
that corresponds to items of gross receipts included in
Subsection (¢)(1)(A) for the current reporting period or a
past reporting period;

(i) to the extent included in Subsection (c)(1)(A),
foreign royalties and foreign dividends, including
amounts determined under Section 78 or Sections 951-
964, Internal Revenue Code;

(iif) to the extent included in Subsection (c)(1)(A), net
distributive income from a taxable entity and a passive
entity, as described by Section 171.0003, [partnerships

and-from-trusts-and-Hmited-Hability -companies treated
as partnerships or [ferfedera-rcome-tax—purposes-and
net-distributive-income-from-Himited-Hability-companies
and-corporations-treated] as S corporations for federa

income tax purposes,

(iv) alowable deductions from Internal Revenue Service
Form 1120, Schedule C, to the extent the relating
dividend income is included in total revenue;

(v) to the extent included in Subsection (c)(1)(A), items
of income attributable to an entity that is a disregarded
entity for federal income tax purposes; and
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(i) the amount reportable as income [entered] on line 1c,
Internal Revenue Service Form 1120; [and]

(if) the amounts reportable as income [entered] on lines
4 through 10, Internal Revenue Service Form 1120; and
(iii) any total revenue reported by a lower tier entity as
includable in the taxable entity's total revenue under
Section 171.1015(b); and

(B) subtracting:

(i) bad debt expensed for federal income tax purposes
that corresponds to items of gross receipts included in
Subsection (¢)(1)(A) for the current reporting period or a
past reporting period;

(i) to the extent included in Subsection (c)(1)(A),
foreign royalties and foreign dividends, including
amounts determined under Section 78 or Sections 951-
964, Internal Revenue Code;,

(iif) to the extent included in Subsection (c)(1)(A), net
distributive income from a taxable entity [partnerships

and-from-trusts-and-Hmited-Hability—companieq treated
as a partnership or [partrershipsforfedera+hcome-tax
purposes—and-—neat—distributive —hcome—from—limited
liabiHity—companies—and—corporations—treated] as an S
corporation [eerperations] for federal income tax
purposes,

(iv) alowable deductions from Internal Revenue Service
Form 1120, Schedule C, to the extent the relating
dividend income is included in total revenue;

(v) to the extent included in Subsection (c)(1)(A), items
of income attributable to an entity that is a disregarded
entity for federal income tax purposes; and
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(vi) to the extent included in Subsection (c)(1)(A), other
amounts authorized by this section;

(2) for a taxable entity treated for federal income tax
purposes as a partnership, an amount computed by:

(A) adding:

(i) the amount reportable as income [entered] on line 1c,
Internal Revenue Service Form 1065;

(if) the amounts reportable as income [entered] on lines
4, 6, and [threugh] 7, Internal Revenue Service Form
1065; [and]

(iii) the amounts reportable as income [entered] on lines
3aand 5 [2] through 11, Internal Revenue Service Form
1065, Schedule K; [and]

(iv) the amounts reportable as income on line 17,
Internal Revenue Service Form 8825; and

(v) the amounts reportable as income on line 11, plus
line 2 or line 45, Internal Revenue Service Form 1040,
Schedule F; and

(B) subtracting:

(i) bad debt expensed for federa income tax purposes
that corresponds to items of gross receipts included in
Subsection (¢)(2)(A) for the current reporting period or a
past reporting period;

(i) to the extent included in Subsection (c)(2)(A),
foreign royalties and foreign dividends, including
amounts determined under Section 78 or Sections 951-
964, Internal Revenue Code;
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(vi) to the extent included in Subsection (c)(1)(A), other
amounts authorized by this section;

(2) for a taxable entity treated for federal income tax
purposes as a partnership, an amount computed by:

(A) adding:

(i) the amount reportable as income [entered] on line 1c,
Internal Revenue Service Form 1065;

(if) the amounts reportable as income [entered] on lines
4, 6, and [threugh] 7, Internal Revenue Service Form
1065; [and]

(iii) the amounts reportable as income [entered] on lines
3aand 5 [2] through 11, Internal Revenue Service Form
1065, Schedule K; [and]

(iv) the amounts reportable as income on line 17,
Internal Revenue Service Form 8825;

(v) the amounts reportable as income on line 11, plus
line 2 or line 45, Internal Revenue Service Form 1040,
Schedule F; and

(vi) any total revenue reported by a lower tier entity as
includable in the taxable entity's total revenue under
Section 171.1015(b); and

(B) subtracting:

(i) bad debt expensed for federa income tax purposes
that corresponds to items of gross receipts included in
Subsection (¢)(2)(A) for the current reporting period or a
past reporting period;

(i) to the extent included in Subsection (c)(2)(A),
foreign royalties and foreign dividends, including
amounts determined under Section 78 or Sections 951-
964, Internal Revenue Code;
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(iif) to the extent included in Subsection (¢)(2)(A), net
distributive income from a taxable entity and a passive
entity, as described by Section 171.0003, [partnerships
and-from-trusts-and-Hmited-Hability-companieq treated
as partnerships or [ferfedera-rcome-tax—purposes-and

net-distributive-income-from-Hmited-Hability-companies
and-—corperations-treated] as S corporations for federal
income tax purposes;

(iv) to the extent included in Subsection (c)(2)(A), items
of income attributable to an entity that is a disregarded
entity for federal income tax purposes; and

(v) to the extent included in Subsection (c)(2)(A), other
amounts authorized by this section; or

(3) for ataxable entity other than a taxable entity treated
for federal income tax purposes as a corporation or
partnership, an amount determined in a manner
substantially equivalent to the amount for Subdivision
(2) or (2) determined by rules that the comptroller shall
adopt.

(d) Subject to Section 171.1014, a taxable entity
[eorperation that is part of a federal consolidated group
shall compute its total revenue under Subsection (c) as if
it had filed a separate return for federa income tax
purposes.

(e) A taxable entity that owns an interest in a passive
entity [that—is—not—included—in—a—group—report—under
Section—171-1014] shall include in the taxable entity's
total revenue the taxable entity's share of the net income
of the passive entity, but only to the extent the net
income of the passive entity was not generated by the
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(iii) to the extent included in Subsection (¢)(2)(A), net
distributive income from a taxable entity [partnerships

and-from-trusts-and-Himited-Hability companied treated
as a partnership or [partherships—forfederalncome-tax
purposes—and—neat—distributive —hcome—from—limited
Habiity —companies—and-—corporationstreated] as an S
corporation [eerperations| for federa income tax
pUrposes,

(iv) to the extent included in Subsection (c)(2)(A), items
of income attributable to an entity that is a disregarded
entity for federal income tax purposes; and

(v) to the extent included in Subsection (c)(2)(A), other
amounts authorized by this section; or

(3) for ataxable entity other than a taxable entity treated
for federal income tax purposes as a corporation or
partnership, an amount determined in a manner
substantially equivalent to the amount for Subdivision
(2) or (2) determined by rules that the comptroller shall
adopt.

(d) Subject to Section 171.1014, a taxable entity
[eorperation] that is part of a federal consolidated group
shall compute its total revenue under Subsection () as if
it had filed a separate return for federal income tax
purposes.

(e) A taxable entity that owns an interest in a passive
entity [that—+s—not—included—in—a—group—report—under
Section—171-1014] shall exclude from [Helude—n] the
taxable entity's total revenue the taxable entity's share of
the net income of the passive entity, but only to the
extent the net income of the passive entity was [ret]
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margin of any other taxable entity.

(g) A taxable entity shall exclude from its total revenue,
to the extent included under Subsection (c)(1)(A),
(©(2)(A), or (c)(3), only the following flow-through
funds that are mandated by contract to be distributed to
other entities:

(1) sales commissions to nonemployees, including split-
feereal estate commissions,

(2) the tax basis as determined under the Interna
Revenue Code of securities underwritten; and

(3) subcontracting payments handled by the taxable
entity to provide services, labor, or materials in
connection with the actual or proposed design,
construction, remodeling, or repair of improvements on
real property, technical studies or analyses of real
property, or the location of the boundaries of real
property.

(g3) A taxable entity that provides legal services shall
exclude from its total revenue—to-the-extentincluded
HRder-Subsection{e{IHA) (e} 2HA -or(e)3)]:

(1) to the extent included under Subsection (c)(1)(A),
(©(2)(A), or (c)(3), the following flow-through funds
that are mandated by law, contract, or fiduciary duty to
be distributed to the claimant by the claimant's attorney
or to other entities on behalf of a clamant by the
claimant's attorney:

(A) damages due the claimant;

(B) funds subject to alien or other contractual obligation
arising out of the representation, other than fees owed to
the attorney;

80R21858 TLE-INF

House Bill 3928
Senate Amendments
Section-by-Section Analysis

SENATE VERSION
generated by the margin of any other taxable entity.

(o-3) A taxable entity that provides legal services shall
exclude from its tota revenue[—te-the-extentincluded
HRder-Subsectior{e{IHAR-{e}2HA -or(e)3)]:

(1) to the extent included under Subsection (c)(1)(A),
(©(2)(A), or (c)(3), the following flow-through funds
that are mandated by law, contract, or fiduciary duty to
be distributed to the claimant by the claimant's attorney
or to other entities on behaf of a clamant by the
claimart's attorney:

(A) damages due the claimant;

(B) funds subject to alien or other contractual obligation
arising out of the representation, other than fees owed to
the attorney;
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(C) funds subject to a subrogation interest or other third-
party contractual claim; and
(D) fees paid an attorney in the matter who is not a
member, partner, shareholder, or employee of the taxable
entity;
(2) to the extert included under Subsection (c)(1)(A),
(©(2)(A), or (c)(3), reimbursement of the taxable entity's
expenses incurred in prosecuting a claimant's matter that
are specific to the matter and that are not general
operating expenses, and
(3) [the—aetual—eut—ef—peeket—expenses—ef—the—aﬁemey—
not-to-exeeed] $500 per pro bono services case handled
by the attorney, [efproviding-pro-benelegal-servicestoa
persen;] but only if the attorney maintains records of the
pro bono services for auditing purposes in accordance
with the manner in which those services are reported to
the State Bar of Texas.
(x4) A taxable entity that is a pharmacy cooperative
shal exclude from its total revenue, to the extent
included under Subsection (c)(1)(A), (c)(2)(A), or (c)(3),
flow-through funds from rebates from pharmacy
wholesalers that are distributed to the pharmacy
cooperative's shareholders.
(h) If the taxable entity belongs to an affiliated group,
the taxable entity may not exclude payments described
by Subsection (f), (9), (1), (¢2), [er] (g-3)._0r (a-4)
that are made to entities that are members of the
affiliated group.
(n) Except as provided by Subsection (0), a taxable
entity that is a health care provider shall exclude from its
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(C) funds subject to a subrogation interest or other third-
party contractual claim; and
(D) fees paid an attorney in the matter who is not a
member, partner, shareholder, or employee of the taxable
entity;
(2) to the extent included under Subsection (c)(1)(A),
(©)(2)(A), or (c)(3), reimbursement of the taxable entity's
expenses incurred in prosecuting a claimant's matter that
are specific to the matter and that are not general
operating expenses, and
(3 [the—aetual—eut—ef—peeket—expens%—ef—the—aﬁemey—
net-to-exeeed] $500 per pro bono services case handled
by the attorney, [efprovidingpro-bono-legal-servicestoa
person;] but only if the attorney maintains records of the
pro bono services for auditing purposes in accordance
with the manner in which those services are reported to
the State Bar of Texas.
(x4) A taxable entity that is a pharmacy cooperative
shall exclude from its total revenue, to the extent
included under Subsection (c)(1)(A), (c)(2)(A), or (c)(3),
flow-through funds from rebates from pharmacy
wholesalers that are distributed to the pharmacy
cooperative's shareholders.
(h) If the taxable entity belongs to an affiliated group,
the taxable entity may not exclude payments described
by Subsection (f), (9), (1), (¢2), [er] (g-3)._0or (a4)
that are made to entities that are members of the
affiliated group.
(n) Except as provided by Subsection (0), a taxable
entity that is a health care provider shall exclude from its
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total revenue{—to-the-extent-included—under Subsection
{HBHAFHLH2HAIe)3)]:

(1) to the extent included under Subsection (c)(1)(A),
(©(2)(A), or (c)(3), the total amount of payments the
health care provider received:

(A) under the Medicaid program, Medicare program,
Indigent Health Care and Treatment Act (Chapter 61,
Hedth and Safety Code), and Children's Health
Insurance Program (CHIP);

(B) for professional services provided in relation to a
workers compensation claim under Title 5, Labor Code;
and

(C) for professional services provided to a beneficiary
rendered under the TRICARE military health system;
and

(2) the actual cost to the health care provider for any
uncompensated care provided, but only if the provider
maintains records of the uncompensated care for auditing
purposes and, if the provider later receives payment for
al or part of that care, the provider adjusts the amount
excluded for the tax year in which the payment is
received.

(0) A hedlth care provider that is a health care institution
shall exclude from its total revenue[;—to—the—extent
©3);] 50 percent of the amounts described by
Subsection (n).

(t) The comptroller shall adopt rules as necessary to
implement the legidative intent of the provisions
prescribed by this section.
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total revenue[—te-the-extent-ihecluded-under-Subsection-
{HBHAFHLH2HA e)3)]:

(1) to the extent included under Subsection (c)(1)(A),
(©(2)(A), or (c)(3), the total amount of payments the
health care provider received:

(A) under the Medicaid program, Medicare program,
Indigent Health Care and Treatment Act (Chapter 61,
Hedth and Safety Code), and Children's Health
Insurance Program (CHIP);

(B) for professional services provided in relation to a
workers compensation claim under Title 5, Labor Code;
and

(C) for professiona services provided to a beneficiary
rendered under the TRICARE military health system;
and

(2) the actua cost to the health care provider for any
uncompensated care provided, but only if the provider
maintains records of the uncompensated care for auditing
purposes and, if the provider later receives payment for
al or part of that care, the provider adjusts the amount
excluded for the tax year in which the payment is
received.

(0) A hedlth care provider that is a health care institution
shall exclude from its total revenue[;—teo—the—extent
©3);] 50 pecent of the amounts described by
Subsection (n).

(t) The comptroller shall adopt rules as necessary to
accomplish the legidative intent prescribed by this
section.
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SECTION 13. Section 171.1011(1)(1), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(1) "Sadescommission" means:

(A) any form of compensation paid to a person for
engaging in an act for which a license is required by
Chapter 1101, Occupations Code; or [and]

(B) compensation paid to a sales representative by a
principal in an amount that is based on the amount or
level of certain orders for or sales of the principa's
product and that the principal is required to report on
Internal Revenue Service Form 1099-MISC.

SECTION 14. Section 171.1012(a)(3)(A), Tax Code, as
effective January 1, 2008, is amended to read as follows:

(A) "Tangible personal property” means:

(i) persona property that can be seen, weighed,
measured, felt, or touched or that is perceptible to the
senses in any other manner;

(i)  films, sound recordings, videotapes, live and
prerecorded television and radio programs, books, and
other similar property embodying words, ideas, concepts,
images, or sound, without regard to the means or
methods of digtribution or the medium in which the
property is embodied, [by-the-creator-of-the-property] for
which, as costs are incurred in producing the property, it
is intended or is reasonably likely that any fangible]
medium in which the property is embodied will be mass-
distributed by the creator or any one or more third parties
in aform that is not substantially atered; and
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SECTION 14. Same as House version.

SECTION 15. Same as House version.
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(i) a computer program, as defined by Section
151.0031.

SECTION 15. Sections 171.1012(c), (g), (h), and (K),
Tax Code, as effective January 1, 2008, are amended to
read as follows:

(c) The cost of goods sold includes all direct costs of
acquiring or producing the goods, including:

(1) labor costs;

(2) cost of materials that are an integral part of specific
property produced,

(3) cost of materias that are consumed in the ordinary
course of performing production activities;

(4) handling costs, including costs attributable to
processing, assembling, repackaging, and inbound
transportation costs;

(5) storage costs, including the costs of carrying, storing,
or warehousing property, subject to Subsection (e);

(6) depreciation, depletion, and amortization, _reported
on the federal income tax return on which the report
under this chapter is based, to the extent associated with
and necessary for the production of goods, including
recovery described by Section 197, Internal Revenue
Code;

(7) the cost of renting or leasing equipment, facilities, or
real property directly used for the production of the
goods, including pollution control equipment and
intangible drilling and dry hole costs;
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SECTION 16. Section 171.1012, Tax Code, as effective
January 1, 2008, is amended by amending Subsections
(©), (9), (h), and (k) and adding Subsection (0) to read as
follows:

(c) The cost of goods sold includes all direct costs of
acquiring or producing the goods, including:

(1) labor costs;

(2) cost of materias that are an integral part of specific
property produced;

(3) cost of materias that are consumed in the ordinary
course of performing production activities;

(49) handling costs, including costs attributable to
processing, assembling, repackaging, and inbound
transportation costs;

(5) storage costs, including the costs of carrying, storing,
or warehousing property, subject to Subsection (e);

(6) depreciation, depletion, and amortization, _reported
on the federal income tax return on which the report
under this chapter is based, to the extent associated with
and necessary for the production of goods, including
recovery described by Section 197, Internal Revenue
Code,

(7) the cost of renting or leasing equipment, facilities, or
real property directly used for the production of the
goods, including pollution control equipment and
intangible drilling and dry hole costs;

23

CONFERENCE

Associated Draft:



HOUSE VERSION

(8) the cost of repairing and maintaining equipment,
facilities, or real property directly used for the production
of the goods, including pollution control devices,

9 costs attributable to research, experimental,
engineering, and design activities directly related to the
production of the goods, including al research or
experimental expenditures described by Section 174,
Internal Revenue Code;

(10) geologica and geophysical costs incurred to
identify and locate property that has the potential to
produce mineras;

(11) taxes paid in relation to acquiring or producing any
material, or taxes paid in relation to services that are a
direct cost of production;

(12) the cost of producing or acquiring electricity sold;
and

(13) acontribution to a partnership in which the taxable
entity owns an interest that is used to fund activities, the
costs of which would otherwise be treated as cost of
goods sold of the partnership, but only to the extent that
those costs are related to goods distributed to the taxable
entity as goods-inkind in the ordinary course of
production activities rather than being sold.

(g) A taxable entity that is allowed a subtraction by this
section for a cost of goods sold and that is subject to
Section 263A, 460, or 471, Internal Revenue Code, may
[shall] capitalize that cost in the same manner and to the
same extent that the taxable entity capitalized that cost
on its federa income tax return or may expense those

costs [isrequired-or-allowed to-capitalize the cost-under
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(8) the cost of repairing and maintaining equipment,
facilities, or real property directly used for the production
of the goods, including pollution control devices,

9 costs attributable to research, experimental,
engineering, and design activities directly related to the
production of the goods, including al research or
experimental expenditures described by Section 174,
Internal Revenue Code;

(10) geologica and geophysical costs incurred to
identify and locate property that has the potentia to
produce mineras;

(11) taxes paid in relation to acquiring or producing any
material, or taxes paid in relation to services that are a
direct cost of production;

(12) the st of producing or acquiring electricity sold;
and

(13) acontribution to a partnership in which the taxable
entity owns an interest that is used to fund activities, the
costs of which would otherwise be treated as cost of
goods sold of the partnership, but only to the extent that
those costs are related to goods distributed to the taxable
entity as goods-inkind in the ordinary course of
production activities rather than being sold.

(g) A taxable entity that is allowed a subtraction by this
section for a cost of goods sold and that is subject to
Section 263A, 460, or 471, Internal Revenue Code, may
[shall] capitalize that cost in the same manner and to the
same extent that the taxable entity capitalized that cost
on its federal income tax return or may expense those

costs [isrequired-or-alowed to-capitalize the cost-under
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federal-taw—and-regulations], except for costs excluded

under Subsection (€), or in accordance with Subsections
(c), (d), and (f). If the taxable entity elects to capitalize
costs, it must capitalize each cost allowed under this
section that it capitalized on its federal income tax return.
If the taxable entity later elects to begin expensing a cost
that may be allowed under this section as a cost of goods
sold, the entity may not deduct any cost in ending
inventory from a previous report. I the taxable entity
elects to expense a cost of goods sold that may be
alowed under this section, a cost incurred before the first
day of the period on which the report is based may not be
subtracted as a cost of goods sold. If the taxable entity
elects to expense a cost of goods sold and later elects to
capitalize that cost of goods sold, a cost expensed on a
previous report may not be capitalized.

(h) A taxable entity shall determine its cost of goods
sold, except as otherwise provided by this section, in
accordance with the methods used on the federal income
tax return on which the report under this chapter is based
tutes This
subsectlon does not affect the type or category of cost of
goods sold that may be subtracted under this section.

(k) Notwithstanding any other provision of this section,
if the taxable entity is a lending institution that offers
loans to the public and elects to subtract cost of goods
sold, the entity, other than an entity primarily engaged in
an_activity described by category 5932 of the 1987
Standard Industrial Classification Manual published by
the federal Office of Management and Budget, may
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federaltaw—and-regulations], except for costs excluded

under Subsection (€), or in accordance with Subsections
(c), (d), and (f). If the taxable entity elects to capitalize
costs, it must capitalize each cost allowed under this
section that it capitalized on its federal income tax return.
If the taxable entity later elects to begin expensing a cost
that may be allowed under this section as a cost of goods
sold, the entity may not deduct any cost in ending
inventory from a previous report. If the taxable entity
elects to expense a cost of goods sold that may be
alowed under this section, a cost incurred before the first
day of the period on which the report is based may not be
subtracted as a cost of goods sold. If the taxable entity
elects to expense a cost of goods sold and later elects to
capitalize that cost of goods sold, a cost expensed on a
previous report may not be capitalized.

(h) A taxable entity shall determine its cost of goods
sold, except as otherwise provided by this section, in
accordance with the methods used on the federal income
tax return on which the report under this chapter is based
3 This
subsectlon does not affect the type or category of cost of
goods sold that may be subtracted under this section.

(k) Notwithstanding any other provision of this section,
if the taxable entity is a lending institution that offers
loans to the public and elects to subtract cost of goods
sold, the entity, other than an entity primarily engaged in
an_activity described by category 5932 of the 1987
Standard Industrial Classification Manual published by
the federal Office of Management and Budget, may
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subtract as a cost of goods sold an amount equal to
interest expense. For purposes of this subsection, an
entity engaged in lending to unrelated parties solely for
agricultural production offers |oans to the public.

SECTION 16. Section 171.1013, Tax Code, as effective
January 1, 2008, is amended by amending Subsections
(@, (b), and (c) and adding Subsections (a-1) and (a-2) to
read as follows:

(a) Except as otherwise provided by this section, "wages
and cash compensation™ means the amount entered in the
Medicare wages and tips box of Internal Revenue
Service Form W-2 or any subsequent form with a
different number or designation that substantialy
provides the same information. The term also includes,
to the extent not included above:
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subtract as a cost of goods sold an amount equal to
interest expense. For purposes of this subsection, an
entity engaged in lending to unrelated parties solely for
agricultural production offers loans to the public.

(o) If ataxable entity, including a taxable entity with
respect to which cost of goods sold is determined
pursuant to Section 171.1014(e)(1), whose principal
business activity is film or television production or
broadcasting or the distribution of tangible personal
property described by Subsection (a)(3)(A)(ii), or any
combination of these activities, elects to subtract cost of
goods sold, the cost of goods sold for the taxable entity
shall be the costs described in this section in relation to
the property and include depreciation, amortization, and
other expenses directly related to the acquisition,
production, or use of the property, including expenses for
the right to broadcast or use the property.

SECTION 17. Section 171.1013, Tax Code, as effective
January 1, 2008, is amended by amending Subsections
(@), (b), and (c) and adding Subsection (b-1) to read as
follows:

(a) Except as otherwise provided by this section, "wages
and cash compensation™ means the amount entered in the
Medicare wages and tips box of Internal Revenue
Service Form W-2 or any subsequent form with a
different number or designation that substantialy
provides the same information. The term aso includes,
to the extent not included above:
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(1) net distributive income from a taxable entity treated
as apartnership [partrerships-and-from-trusts-and-Hmited
Hability—companies-treated—as—partnershipg for federa

income tax purposes, but only if the person receiving the
distribution is a natura person;

(2) net distributive income from limited liability
companies and corporations treated as S corporations for
federal income tax purposes, but only if the person
receiving the distribution is a natural person; [and]

(3) stock awards and stock options deducted for federal
income tax purposes and

(49 net distributive income from a limited liability
company treated as a sole proprietorship for federal
income tax_purposes, but only if the person receiving the
distribution is a natural person

(ax1) Notwithstanding the actual amount of wages and
cash compensation paid by ataxable entity to its officers,
directors, owners, partners, and employees, and
notwithstanding Subsection (c), a taxable entity may not
include under Subsection (a)(1) more than an amount
equal to the product of $300,000, or the amount
determined under Section 171.006, per 12- month period
on which margin is based, multiplied by the number of
natural persons owning an interest in the partnership.
(ax2) For purposes of Subsection (a-1), the number of
natural persons owning an interest in a partnership is the
sum of the number of partners in the partnership who are
natural_persons and the number of natural persons who
own an interest, directly or indirectly, in an entity that is
a partner _in the partnership, except that any natural
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(1) net distributive income from a taxable entity treated

as apartnership [partrerships-and-from-trusts-and-Hmited
Hability —companies-treated—as—partnershipg for federal

income tax purposes, but only if the person receiving the
distribution is a natural person;

(2) net distributive income from limited liability
companies and corporations treated as S corporations for
federal income tax purposes, but only if the person
receiving the distribution is a natural person; [and]

(3) stock awards and stock options deducted for federal
income tax purposes_and

(4) net distributive income from a limited liability
company treated as a sole proprietorship for federal
income tax_purposes, but only if the person receiving the
distribution is a natural person
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person who is a partner and who also directly or
indirectly owns an interest in an entity that is a partner in
the partnership may only be counted once in determining
the number of natural persons owning an interest in the
partnership.

(b) Subject to Section 171.1014, a taxable entity that
elects to subtract compensation for the purpose of
computing its taxable margin under Section 171.101 may
subtract an amount equal to:

(1) subject to the limitation in Subsection (c), all wages
and cash compensation paid by the taxable entity to its
officers, directors, owners, partners, and employees,; and
(2) the cost of al benefits, to the extent deductible for
federal income tax purposes, the taxable entity provides
to its officers, directors, owners, partners, and
employees, including workers compensation benefits,
health care, employer contributions made to employees
health savings accounts, and retirement [to-the-extent

deductible for federal-income-tax-purposes).
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(b) Subject to Section 171.1014, a taxable entity that
elects to subtract compensation for the purpose of
computing its taxable margin under Section 171.101 may
subtract an amount equal to:
(1) subject to the limitation in Subsection (c), all wages
and cash compensation paid by the taxable entity to its
officers, directors, owners, partners, and employees; and
(2) the cost of al benefits, to the extent deductible for
federal income tax_purposes, the taxable entity provides
to its officers, directors, owners, partners, and
employees, including workers compensation benefits,
health care, employer contributions made to employees
health savings accounts, and retirement [to-the-extent
. . 1
(b-1) This subsection applies to a taxable entity that is a
small employer, as that term is defined by Section
1501.002, Insurance Code, and that has not provided
health care benefits to any of its employees in the
calendar year preceding the beginning date of its
reporting period. Subject to Section 171.1014, a taxable
entity to which this subsection applies that elects to
subtract compensation for the purpose of computing its
taxable margin _under Section 171.101 may subtract
health care benefits as provided under Subsection (b) and
may also subtract:
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(c) Notwithstanding the actual amount of wages and
cash compensation paid by ataxable entity to its officers,
directors, owners, partners, and employees, a taxable
entity may not include more than $300,000, or the
amount determined under Section 171.006, per 12- month
period on which margin is based, for any person in the
amount of wages and cash compensation it determines
under this section [Seetion171-101]. If a person is paid
by more than one entity of a combined group, the
combined group may not subtract in relation to that
person a total of more than $300,000, or the amount
determined under Section 171.006, per 12-month period
on which margin is based.

SECTION 17. Section 171.1014, Tax Code, as effective
January 1, 2008, is amended by amending Subsections
(b), (d), and (f) and adding Subsections (d-1), (h), and (i)
to read as follows:
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(1) for the first 12-month period on which margin is

based and in which the taxable entity provides health

care benefits to al of its employees, an additional

amount equal to 50 percent of the cost of headlth care

benefits provided to its employees for that period; and

(2) for the second 12- month period on which margin is
based and in which the taxable entity provides hedth
care benefits to al of its employees, an additional
amount equa to 25 percent of the cost of health care
benefits provided to its employees for that period.

(c) Notwithstanding the actual amount of wages and
cash compensation paid by ataxable entity to its officers,
directors, owners, partners, and employees, a taxable
entity may not include more than $300,000, or the
amount determined under Section 171.006, per 12- month
period on which margin is based, for any person in the
amount of wages and cash compensation it determines
under this section [Seetion171-101]. If a person is paid
by more than one entity of a combined group, the
combined group may not subtract in relation to that
person a total of more than $300,000, or the amount
determined under Section 171.006, per 12- month period
on which margin is based.

SECTION 18. Same as House version.
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(b) The combined group is a single taxable entity for
purposes of the application of the tax imposed under this
chapter, including Section 171.002(d).

(d) For purposes of Section 171.101, a combined group
shall make an election to subtract either cost of goods
sold or compensation that applies to all of its members.
Regardless of the election, the taxable margin of the
combined group may not exceed 70 percent of the
combined group's total revenue from its entire business,
as provided by Section 171.101(a)(1)(A).

(d-1) A member of a combined group may claim as cost
of goods sold those costs that qualify under Section
171.1012 if the goods for which the costs are incurred
are owned by another member of the combined group.

(f) For purposes of Section 171.101, a combined group
that elects to subtract compensation shall determine that
amount by:

(1) determining the compensation for each of its
members as provided by Section 171.1013 as if each
member were an individual taxable entity, subject to the
limitation prescribed by Section 171.1013(c);

(2) adding the amounts of compensation determined
under Subdivision (1) together; and

(3) subtracting from the amount determined under
Subdivision (2) any compensation amounts paid from
one member of the combined group to another nmember
of the combined group, but only to the extent the
corresponding item of total revenue was subtracted under
Subsection (c)(3).

(h) Each taxable entity that is part of a combined group
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report shall, for purposes of determining margin and
apportionment, include its activities for the same period
used by the combined group.

(i) Each member of the combined group shal be jointly
and severally liable for the tax of the combined group.

SECTION 18. Section 171.1015, Tax Code, as effective
January 1, 2008, is amended to read as follows:

Sec. 171.1015. REPORTING FOR CERTAIN
PARTNERSHIPS IN TIERED PARTNERSHIP
ARRANGEMENT. (3 In this section, "tiered
partnership arrangement” means an ownership structure
inwhich all of the interests in one taxable entity treated

asa partnershl por [pannepshm—trust—er—umned#abnﬁy
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SECTION 19. Section 171.1015, Tax Code, as effective
January 1, 2008, is amended to read as follows:

Sec. 171.1015. REPORTING FOR CERTAIN
PARTNERSHIPS IN TIERED PARTNERSHIP
ARRANGEMENT. (@) In this section, "tiered
partnership arrangement” means an ownership structure
inwhich any [al}] of the interests |n one taxable entlty

corporatlon for federal income tax purposes @ 'lower
tier entity" [an—uppertier—partnership-]) are owned by
one or more other taxable entities (an_"upper [a—lowex]
tier entity"). A tiered partnership arrangement may have
two or more tiers.
(b) In addition to the tax it is required to pay under this
chapter on its own taxable margin, a taxable entity that is
an upper [atewer] tier entity may include, for purposes
of calculating its own taxable margin, the total revenue

[pay-the-tax-on-the-taxable-margin| of a lower tier entity
[higher—tier—partnership] if the lower tier entity [higher

tier—parthership] submits a report to the comptroller
showing the amount of total revenue [taxable—margin]

80R21858 TLE-INF

an S corporatlon for federal income tax purposes (a

"lower tier entity" [an—upper—tier—parthership]) are

owned by one or more other taxable entities (@n_"upper
[a—tewer] tier entity"). A tiered partnership arrangement
may have two or more tiers.

(b) In addition to the tax it is required to pay under this
chapter on its own taxable margin, a taxable entity that is
an upper [atewer] tier entity may include, for purposes
of calculating its own taxable margin, the total revenue
[pay-the-tax-on-the-taxable-margin] of a lower tier entity
[higher—tier—partnership] if the lower tier entity [higher

tier—parthership] submits a report to the comptroller
showing the amount of total revenue [taxable—margin]
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that each higher [lewer] tier entity that owns it should
include within the higher [tewex] tier entity's own taxable
margin calculation, according to the ownership [prefis]
interest of the higher [lower] tier entity. [An-uppertier
partnership-is-not-reguired-to-pay-tax-under-this-chapter
i : o]
(c) This section does not apply to that percentage of the
total revenue [taxable—marghd] attributable to a higher
[tower] tier entity by a lower tier entity [an—uppertier
partnership] if the higher [lowex] tier entity is not subject
to the tax under this chapter. In this case, the lower tier

entity [highertierpartnership] is liable for the tax on its

taxable margin.

(d) The comptroller shall adopt rules to administer this
Section.

No equivalent provision.
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that each upper [tower] tier entity that owns it should
include within the upper [lowex] tier entity's own taxable
margin calculation, according to the ownership [prefits]

interest of the upper [lower] tier entity. [An-dppertier
partnership-is-not-reguired-to-pay-tax—under-this-chapter

]
(c) This section does not apply to that percentage of the

total revenue [taxable-margia] attributable to an wper [a
lower] tier entity by a lower tier entity [an—uppertier

partnership] if the upper [lower] tier entity is not subject
to the tax under this chapter. In this case, the lower tier

entity [highertierpartnership] is liable for the tax on its
taxable margin.

(d) Section 171.002(d) does not apply to an upper tier
entity if, before the attribution of any total revenue by a
lower tier entity to an upper tier entity under this section,
the lower tier entity does not meet the criteria of Section
171.002(d)(1) or (d)(2).

(e) The comptroller shall adopt rules to administer this
section.

SECTION _ . Subchapter A, Chapter 171, Tax Code, is
amended by adding Section 171.1016 to read as follows:

Sec. 171.1016. EZ COMPUTATION AND RATE. ()
Notwithstanding any other provision of this chapter, a
taxable entity whose total revenue from its entire
business is not more than $10 million may €elect to pay
the tax imposed under this chapter in the amount
computed and at the rate provided by this section rather
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No equivalent provision.
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than in the amount computed and at the tax rate provided
by Section 171.002.

(b) The amount of the tax for which ataxable entity that
elects to pay the tax as provided by this section is liable
is computed by:

(1) determining the taxable entity's total revenue from
its _entire _business, as determined under Section
171.1011;

(2) apportioning the amount computed under
Subdivision (1) to this state, as provided by Section
171.106, to determine the taxable entity's apportioned
total revenue;, and

(3) _multiplying the amount computed under Subdivision
(2) by therate of 0.575 percent.

(c) A taxable entity that elects to pay the tax as provided
by this section may not take a credit, deduction, or other
adjustment that is not specifically authorized by this
section.

(d) Section 171.0021 applies to a taxable entity that
elects to pay the tax as provided by this section.

(e) A referencein this chapter or other law to the rate of
the franchise tax_means, as appropriate, the rate under
Section 171.002 or, for a taxable entity that €lects to pay
the tax_as provided by this section, the rate under this
section.

SECTION 20. Section 171.103, Tax Code, as effective
January 1, 2008, is amended by adding Subsections (c)
and (d) to read as follows:
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SECTION 19. Section 171.1055(b), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(b) In apportioning margin, receipts derived from
transactions between individual members of a combined
group that are excluded under Section 171.1014(c)(3)
may not be included in the receipts of the taxable entity
from its business done in this state as determined under
Section 171.103, except that receipts ultimately derived
from the sale of tangible personal property between
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(c) A taxable entity that is a combined group shal
include in a report filed under Section 171.201 or
171.202, for each member of the combined group that
does not have nexus with this state for the purpose of
taxation:

(1) the gross receipts computed under Subsection (a);
ad

(2) the gross receipts computed under Subsection (a)
that are subject to taxation in another state under a
throwback law or regulation.

(d) The information required by Subsection (¢) may be
used for informational purposes only. A taxable entity
with gross receipts from its entire business in the
preceding taxable year of $10 million or more forfeits the
right to transact business in this state if the taxable entity
fails to report or materially underreports the information
required by Subsection (c). The comptroller shall adopt
rules as necessary to enforce the reporting requirement
prescribed by Subsection (c).

SECTION 21. Same as House version.
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individual members of a combined group where one
member party to the transaction does not have nexus in
this state shall be included in the receipts of the taxable
entity from its business done in this state as determined
under Section 171.103 to the extent that the member of
the combined group that does not have nexus in this state
resells the tangible personal property without substantial
modification to a purchaser in this state. "Receipts
ultimately derived from the sal€" means the amount paid
for_the tangible personal property by the third party

purchaser.

SECTION 20. Section 171.106, Tax Code, as effective
January 1, 2008, is amended by adding Subsection (f) to
read as follows:

(f) _ Notwithstanding Section 171.1055, if a loan or
security is treated as inventory of the seller for federal
income tax_purposes, the gross proceeds of the sde of
that loan or security are considered gross receipts.

SECTION 21. Section 171.111, Tax Code, as effective
January 1, 2008, is amended to read as follows:

Sec. 171.111. TEMPORARY CREDIT ON TAXABLE
MARGIN. (@ On the first report originally due under
this chapter on or after January 1, 2008, [Nettaterthan
Mareh-1,-2007;] ataxable entity must [mray] notify the
comptroller in writing of its intent to [preserve-itsright

to] take a credit in an amount allowed by this section on
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SECTION 22. Same as House version.

SECTION 23. Same as House version.
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the tax due on taxable margin. The taxable entity may
thereafter elect to claim the credit for the current year
and future year at or before the origina due date of any
report due after January 1, 2008 [200%], until the taxable
entity revokes the election or this section expires,
whichever is earlier. A taxable entity may clam the
credit for not more than 20 consecutive privilege periods
beginning with the first report originaly due under this
chapter on or after January 1, 2008 [200%]. A taxable
entity may make only one election under this section and
the election may not be conveyed, assigned, or
transferred to another entity.

(b) The credit alowed under this section for any
privilege period is computed by:

(1) determining the amount of the business loss
carryforwards of the taxable entity under Section
171.110(e), as that section applied to annua reports
originally due before January 1, 2008, that were not
exhausted on a report originaly due under this chapter
before January 1, 2008[;—as-efthe-end—ofthe-taxable
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[3)] multiplying the am’ount ’determined under
Subdivision (1) [¢&)] by:
(A) 2.25 [10] percent for reports originaly due on or

after January 1, 2008, and before January 1, 2018; and

(B) 7.75 percent for reports originally due on or after
January 1, 2018, and before September 1, 2027; and

3) [4)] multiplying the amount determined under
Subdivison (2) [(3)] by 4.5 percent [the—tax—rate
prescribed-by-Section-171.002(a}(2)].

© I . " .

. A-taxable-o H .“ ak-Hotities the coRpH oHex—of Hs
Htentto Ipl%e” ulel.tsug_ Il't to tal;e. aeleﬁd_ltallewed By-tiS
of-the-amount-determined-under Subsection(b{1).] The
comptroller may request that the taxable entity submit,
with each [ir—the] annual report [fer—each-sdeceeding
privitege-periad] in which the taxable entity is digible to
take a credit, information relating to the amount

80R21858 TLE-INF

House Bill 3928
Senate Amendments
Section-by-Section Analysis

SENATE VERSION

37

CONFERENCE

Associated Draft:



HOUSE VERSION

determined under Subsection (b)(1). The taxable entity
shal submit in the form and content the comptroller
requires any information relating to [the—assets—and
ligbitities-that -determine-the-amountof the-credit;] the
amount determined under Subsection (b)(1)[;] or any
other matter relevant to the computation of the credit for
which the taxable entity is eligible.

(d) A credit that a taxable entity is entitled to under this

section may [dees] not be conveyed [cenvey], [anrd-may
net—bq assgned or transferred[—m—lcelanen—te—a

anether—emny] A taxable entlty Ios& the rlqht to clalm

the credit if the entity changes combined groups after
June 30, 2007.

(d-1) A taxable entity, other than a combined group,
may not claim the credit under this section unless the
taxable entity was, on May 1, 2006, subject to the tax
imposed by this chapter as this chapter existed on that
date. A taxable entity that is a combined group may
claim the credit for each member entity that was, on May
1, 2006, subject to the tax imposed by this chapter as this
chapter existed on that date and shall compute the
amount of the credit for that member as provided by this
section.

(d-2) The amount of credit claimed, including any
unused credit carried forward, may not exceed the
amount of franchise tax due for the report. Unused
credits may not be carried forward to reports originally
due on or after September 1, 2027.

(e) This section expires September 1, 2027 [2026].
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SECTION 22. Section 171.1121(b), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(b) Except as otherwise provided by this section, a
taxable entity shal use the same accounting methods to
apportion margin as used in computing margin
[reportable federal-taxable income).

SECTION 23. Section 171.1532(b), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(b) The tax covering the regular annua period, other
than a regular annual period included on the initial
report, is based on the business done by the taxable entity
during the period beginning with the day after the last
date upon which taxable margin or _net taxable earned
surplus on a previous report was based and ending with
its last accounting period ending date for federa income
tax purposes in the year before the year in which the
report is originally due.

SECTION 24. Section 171.201(a), Tax Code, as
effective January 1, 2008, is amended to read as follows:
(8) Except as provided by Section 171.2022, a taxable
entity on which the franchise tax is imposed shall file an
initial report with the comptroller containing:

(1) financial information of the taxable entity necessary
to _compute the tax under this chapter [shewing—the
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SECTION 24. Same as House version.

SECTION 25. Same as House version.

SECTION 26. Same as House version.
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(2) the name and address of:

(A) each officer, director, and manager of the taxable
entity;

(B) for alimited partnership, each genera partner;

(C) for a general partnership or limited liability
partnership, each managing partner or, if there is not a
managing partner, each partner; or

(D) for atrust, each trustee;

(3) the name and address of the agent of the taxable
entity designated under Section 171.354; and

(4) other information required by the comptroller.

SECTION 25. Sections 171.203(a), (b), (d), and (e), Tax
Code, as effective January 1, 2008, are amended to read
as follows:

(&) A corporation or_limited liability company on which
the franchise tax is imposed, regardiess of whether the
corporation or_limited liability company is required to
pay any tax, shall file a report with the comptroller
containing:

(1) the name of each corporation or limited liability
company in which the corporation or_limited liability
company filing the report owns a 10 percent or greater
interest and the percentage owned by the corporation or
limited liability company;

(2) the name of each corporation or limited liability
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company that owns a 10 percent or greater interest in the
corporation or limited liability company filing the report;
(3) the name, title, and mailing address of each person
who is an officer or director of the corporation or limited
liability company on the date the report is filed and the
expiration date of each person's term as an officer or
director, if any;

(4) the name and address of the agent of the corporation
or_limited liability company designated under Section
171.354; and

(5) the address of the corporation's or limited liability
company's principal office and principa place of
business.

(b) The corporation or_limited liability company shall
file the report once a year on a form prescribed by the
comptroller.

(d) The corporation or_limited liability company shall
send a copy of the report to each person named in the
report under Subsection (a)(3) who is not currently
employed by the corporation or limited liability company
or a related corporation or_limited liability company
listed in Subsection (a)(1) or (2). An officer or director
of the corporation or limited liability company or another
authorized person must sign the report under a
certification that:

(1) 4l information contained in the report is true and
correct to the best of the person's knowledge; and

(2) acopy of the report has been mailed to each person
identified in this subsection on the date the return isfiled.
(e If a person's name is included in a report under
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Subsection (a)(3) and the person is not an officer or
director of the corporation or limited liability company
on the date the report is filed, the person may file with
the comptroller a sworn statement disclaming the
person's status as shown on the report. The comptroller
shal maintain a record of statements filed under this
subsection and shall make that information available on
request using the same procedures the comptroller uses
for other requests for public information.

SECTION 26. Section 171.204, Tax Code, is amended
by adding Subsection (c) to read as follows:

() The comptroller may reguire any entity to file
information as necessary to verify that the entity is not
subject to the tax imposed under this chapter.

SECTION 27. Subchapter E, Chapter 171, Tax Code, is
amended by adding Section 171.2125 to read as follows:

Sec. 171.2125. CALCULATING COST OF GOODS
OR COMPENSATION IN STAFF LEASING
ARRANGEMENTS. In calculating cost of goods sold or
compensation, ataxable entity that is a client company of
a_ staff leasing services company shall rely on
information _provided by the staff leasing services
company on aform promulgated by the comptroller or an
invoice.
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SECTION 28. Section 171.204, Tax Code, as effective
January 1, 2008, is amended by adding Subsection (c) to
read as follows:

(c)  The comptroller may require any entity to file
information as necessary to verify that the entity is not
subject to the tax imposed under this chapter.

SECTION 29. Same as House version.
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SECTION 28. Subchapter E, Chapter 171, Tax Code, is
amended by adding Section 171.213 to read as follows:
Sec. 171.213. BIENNIAL REPORT BY
COMPTROLLER. (a) Before the beginning of each
reqular session of the legidature, the comptroller shall
submit to the governor, the lieutenant governor, and the
speaker of the house of representatives a report:

(1) that states:

(A) the tota compensation reported by entities filing
annual reports under this chapter, ncluding wages and
cash compensation, employee benefits, active duty
military compensation, and undocumented worker
compensation;

(B) the margin reported by entities filing annual reports
under this chapter, including the method by which this
figure was calculated;

(C) __the apportionment factor reported by entities filing
annual_reports under this chapter;

(D) the taxable margin reported by entities filing annua
reports under this chapter, including the method by
which this figure was calcul ated;

(E) the tax due reported by entities filing annual reports
under this chapter, including the tax rate applied;

(F)_tax credits claimed by entities filing annual reports
under this chapter; and

(G) the net tax due reported by entities filing annual
reports under this chapter; and

(2) that states, to the extent the comptroller otherwise
has collected the information:

(A) the total amount of gross revenue reported by
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entities filing annual reports under this chapter, including
specific categories of gross revenue;

(B) the tota amount of deductions from gross revenue
clamed by entities filing annual reports under this
chapter, including specific categories of deductions; and
(C) thetotal cost of goods sold reported by entities filing
annual reports under this chapter, including details of the
direct costs of acquiring or producing goods and the
costs related to the acquisition and production of goods.
(b) The report shall, to the extent possible, categorize
the information required by this section using:

(1) the two-digit standard industrial classification or
North American industrial classification of entities filing
annual reports under this chapter; and

(2) the gross revenue reported by entities filing annual
reports under this chapter.

(c)  The comptroller may not include in the report
information that is confidential by law.

SECTION 29. Subchapter E, Chapter 171, Tax Code, is
amended by adding Section 171.214 to read as follows:
Sec. 171.214. SMALL BUSINESS TAX ADVISORY
COMMITTEE.

(@) The Small Business Tax Advisory Committee will
conduct an annua study of the effects of the tax levied
under this chapter on small businesses in the state.

The study must take into consideration:

(1) job growth or loss attributable to the franchise tax;
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SECTION 30. Subchapter E, Chapter 171, Tax Code, is
amended by adding Section 171.214 to read as follows:
Sec. 171.214. BUSINESS TAX ADVISORY
COMMITTEE. (a) (part) The Business Tax Advisory
Committee is created.

d) The advisory committee shall conduct a biennial
study of the effects of the tax_imposed under this chapter
on businesses in this state. The study must take into
consideration:

(1) therelative share of the tax paid by industry and by
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(2) the impact of the franchise tax on wages;

(3) the number of businesses that ceased to operate due
to the franchise tax, if any;

(4) the number of businesses that changed business
organization to avoid payment of the franchise tax, if
any;

(5) the number of businesses that relocated their
operations, headquarters, or other facilities due to the
franchise tax, if any; and

(6) any other items posed by the comptroller.

(b) The comptroller shall chair the Small Business Tax
Advisory Committee and shall appoint:

(1) at the direction of the speaker of the house, one
member of the house of representatives;

(2) at the direction of the lieutenant governor, one
member of the senate;

(3) at least one certified public accountant; and

(4) at least three small business owners.

(c) The comptroller, by rule, shall establish procedures
for the functions of the advisory committee, including a
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size of business;

(2) bhow the incidence of the tax compares with the
economic makeup of this state's business economy;

(3) how the tax compares in structure and in amounts
paid to the business taxes imposed by other states;

(4) the effect of the tax on the economic climate of this
state, including the effect on capita investment and job
creation;

(5) any factors that result in the tax not operating as
intended; and

(6) any other item presented by the comptroller or by a
majority of the committee.

(a) (part) The committee is composed of:

(1) two members of the house of representatives,
appointed by the speaker of the house of representatives;
(2  two members of the senate, appointed by the
lieutenant governor; and

(3) the following persons appointed by the comptroller:
(A) at least five residents of this state who are engaged
in a private business, as either an employee or an owner,
that is subject to taxation under this chapter; and

(B) &t least two residents of this state with expertise in
state business taxation.

(b)  The comptroller shall determine the number of
residents appointed under Subsection (a)(3).

(c)  The comptroller is the presiding officer of the
advisory committee.

(e) The comptroller by rule shall establish procedures
for the functions of the advisory committee, including
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report to be issued to the speaker of the house of
representatives, the lieutenant governor, and the
governor no later then January 1, 2009.

SECTION 30. Subchapter G, Chapter 171, Tax Code, is
amended by adding Sections 171.3015 and 171.3125 to
read as follows:

Sec. 171.3015. FORFEITURE OF CERTIFICATE OR
REGISTRATION OF TAXABLE ENTITY. The
comptroller may, for the same reasons and using the
same procedures the comptroller uses in relation to the
forfeiture of a corporation's charter or certificate of
authority, forfeit the certificate or registration of a
taxable entity.

Sec. 171.3125. REVIVAL OF CERTIFICATE OR
REGISTRATION OF TAXABLE ENTITY AFTER
FORFEITURE BY SECRETARY OF STATE. (a) The
secretary of state may, using the same procedures the
secretary uses in relation to the revival of a corporation's
charter or certificate, revive the certificate or registration
of ataxable entity.

(b) The secretary of state may adopt rules to implement
this section.

SECTION 31. Section 171.309, Tax Code, is amended
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procedures requiring the advisory committee to issue a
report_on its findings to the speaker of the house of
representatives, the lieutenant governor, and the
governor _not later than the date each regular session of
the legidature begins.

(f) _This section expires January 31, 2013.

SECTION 31. Same as House version.

SECTION 32. Same as House version.
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to read as follows:
Sec. 171.309. FORFEITURE BY SECRETARY OF
STATE. The secretary of state may forfeit the charter,
[er] certificate_or registration of a taxable entity [ef
authority-of-acorporation if:

(1) the secretary receives the comptroller's certification
under Section 171.302 [ef-this-codd]; and

(2) the taxable entity [eorperation] does not revive its
forfeited [corperate] privileges within 120 days after the
date that the [eerporate] privileges were forfeited[+-and

| N
cA -
a
-

SECTION 32. Subchapter H, Chapter 171, Tax Code, is
amended by adding Section 171.356 to read as follows:
Sec. 171.356. BILLING OR INVOICING THE TAX

AS A FEE, CHARGE, REIMBURSEMENT, OR
OTHER ITEM. Any person who includes in a bill or
invoice a fee, charge, reembursement, or other item and
represents in the bill or invoice that the fee, charge,
reimbursement, or other itemis for the purpose of full or
partial payment or reimbursement of the tax under this

chapter:
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SECTION 33. Subchapter H, Chapter 171, Tax Code, is
amended by adding Section 171.356 to read as follows:
Sec. 171.356. BILLING OR INVOICING THE TAX
AS A FEE, CHARGE, REIMBURSEMENT, OR
OTHER ITEM. (a) A taxable entity may not include in
a bill or invoice a fee, charge, reimbursement, or other
item that the taxable entity represents is for the purpose
of full or partial payment or reimbursement of the tax
under this chapter unless:

(1) thefee, charge, reembursement, or other item directly
corresponds to and may not exceed the amount of the tax
the taxable entity paid under this chapter before the date
the bill or invoice was issued or presented; and

(2) the taxable entity includes on the bill or invoice the
following statement, prominently displayed in relation to
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(1)  holds the entire amount of the fee, charge,
reimbursement, or other item collected in trust for the
benefit of the state; and

(2) isliable to the state for the entire amount of the fee,
charge, reimbursement, or other item collected plus any
accrued penalties and interest on the amount collected.
The remission of the amount collected from a third party
buyer hereunder shall be deemed to be a voluntary
payment of tax by the third party buyer, and shall bein
addition to the amount otherwise owed and payable by
the seller under this chapter.

SECTION 33. No entity covered by Chapter 171, Tax
Code, may separately state any reductions in price on a
customer's hill.

SECTION 34. Chapter 171, Tax Code, is amended by
adding Subchapter K to read as follows:
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the fee, charge, reimbursement, or other item: "Texas
state law does not require (name of taxable entity) to
collect this charge."

(b) A taxable entity that collects a fee, charge,
reimbursement, or other item in a manner that violates
Subsection (a):

(1) holds the entire_amount collected in trust for the
benefit of this state; and

(2) isliable to this state for the entire amount collected
plus any accrued penalties and interest on the amount
collected.

(c) The payment by a third party of a feg charge,
reimbursement, or other item collected in a manner that
violates Subsection (a) is considered to be a voluntary
payment of tax by that person and the anount remitted
by the taxable entity under Subsection (b) is in addition
to the amount otherwise owed and payable by the taxable
entity under this chapter.

(d) This section does not apply to abill or invoice under
a contract for the lease of real property.

No equivalent provision.

No equivalent provision.
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SUBCHAPTER K. TAX CREDIT FOR CERTAIN
ART DONATIONS

Sec. 171.521. ENTITLEMENT TO CREDIT. A taxable
entity is entitled to a credit in the amount and under the
conditions and limitations provided by this subchapter
against the tax imposed under this chapter.

Sec. 171.522. QUALIFICATION. (@) In this section,
"art museum" and "museum” mean an ingtitution that:

(1) is operated by a nonprofit organization or public
entity primarily to display fine visual works of art; and
(2) has a permanent collection with a value that exceeds
$100 million.

(b) A taxable entity qualifies for a credit under this
subchapter if the taxable entity donates to an art museum
in this state that is open to the public awork of art that:
(1) the taxable entity acquired before January 1, 2002,
and has owned for at least five years; and

(2) the museum intends to include in the museum's
permanent collection.

(c) A taxable entity that is a member of an affiliated
group may not claim a credit under this section for art
donated to a museum that is a member of that affiliated
group.

Sec. 171.523. AMOUNT; LIMITATIONS. (a) The
amount of the credit is equal to the total appraised value
of each work of art described by Section 171.522 that is
donated during the privilege period.

(b) The credit claimed for each privilege period may not
exceed the amount of franchise tax due, before any other
applicable tax credits, for the privilege period.
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(c) A taxable entity may clam a credit under this
subchapter for an expenditure made during an accounting
period only against the tax owed for the corresponding
privilege period.

(d) A taxable entity may not carry over an expenditure
made during a privilege period to a subsequent privilege
period.

(e) A taxable entity may not convey, assign, or transfer a
credit under this subchapter to another entity unless all of
the assets of the taxable entity are conveyed, assigned, or
transferred in the same transaction.

Sec. 171.524. APPLICATION FOR CREDIT. A
taxable entity must apply for a credit under this
subchapter on or with the tax report for the period for
which the credit is claimed.

Sec. 171.525. RULES. The comptroller shall adopt
rules necessary to implement this subchapter.

SECTION 35. Section 403.109, Government Code, is
amended by amending Subsection (¢) and adding
Subsection (c-1) to read as follows:

(o) Subject to Subsection (c-1), beginning [Begirning]
in the state fiscal year that begins after the first tax year
in which the average school district maintenance and
operations tax rate is not more than $1.00 per $100 of
taxable value, any money remaining in the fund after a
sufficient amount of money is appropriated in that state
fisca year to maintain an average school district
maintenance and operations tax rate of $1.00 per $100 of
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No equivalent provision.
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taxable value may be appropriated only as follows:

(1) two-thirds of the money appropriated from the fund
may be appropriated only for a purpose that will result in
a further reduction of the average school district
maintenance and operations tax rate; and

(2) one-third of the money appropriated from the fund
may be appropriated only for the purpose of increasing
the level of equalization of school district enrichment tax
effort to the extent that limits reliance by school districts
on local property tax effort and decreases the enrichment
tax rates of districts.

(c-1) Beginning in the state fiscal year that begins after
the first tax year in which the average school district
maintenance and operations tax rate is not more than 50
cents per $100 of taxable value, any money remaining in
the fund after a sufficient amount of money is
appropriated in that date fiscal year to maintain_an
average school district maintenance and operations tax
rate of 50 cents per $100 of taxable value may be
appropriated only as follows:

(1) one-third of the money appropriated from the fund
may be appropriated only for a purpose that will result in
a_ further reduction of the average school district
maintenance and operations tax rate;

(2) one-third of the money appropriated from the fund
may be appropriated only for the purpose of increasing
the level of equalization of school district enrichment tax
effort to the extent that limits reliance by school districts
on loca property tax effort and decreases the enrichment
tax rates of digtricts; and
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(3) one-third of the money appropriated from the fund
may be appropriated only for the purpose of reducing
franchise tax rates under Chapter 171, Tax Code.

SECTION 36. Section 17, Chapter 1, Acts of the 79th
Legislature, 3rd Called Session, 2006, is amended to read
as follows:

Sec. 17. [(@Therepealof Section 171111 Tax-Code;
by-this-Act-does-not-affect-a-credit-that-accrued-under
[6)] A corporation that has any unused credits
established [acerued] before the effective date of this Act
under Section 171.111, Tax Code, may clam those
unused credits on or with the tax report for the period in
which the credits were established [acerued], and the
former law under which the corporation established
[aecrued] the credits is continued in effect for purposes
of determining the amount of the credits the corporation
may claim and the manner in which the corporation may
claim the credits.

SECTION 37. Sections 18(b) through (f), Chapter 1,
Acts of the 79th Legislature, 3rd Called Session, 2006,
are amended to read as follows:

(b) This section does not affect a credit authorized by a
provision listed in Subsection (&) of this section that was
established [acerued] under Chapter 171, Tax Code,
before the effective date of this Act or a credit that
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SECTION 34. Same as House version.

SECTION 35. Same as House version.
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continues to accrue under Section 19 of this Act.

(c) A corporation that has any unused credits established
[acerued] before the effective date of this Act under a
provision other than Subchapter O, P, or Q, Chapter 171,
Tax Code, may claim those unused credits on or with the
tax report for the period in which the credits were
established [aeerded], and the former law under which
the corporation established [acerued] the credits is
continued in effect for purposes of determining the
amount of the credits the corporation may claim and the
manner in which the corporation may claim the credits.
(d) A corporation that has any unused credits established
[acerued] before the effective date of this Act under
Subchapter O, Chapter 171, Tax Code, may claim those
unused credits on or with the tax report for the period in
which the credit was established [aecerded]. However, if
the corporation was allowed to carry forward unused
credits under that subchapter, the corporation may
continue to apply those credits on or with each
consecutive report until the earlier of the date the credit
would have expired under the terms of Subchapter O,
Chapter 171, Tax Code, had it continued in existence, or
December 31, 2027, and the former law under which the
corporation established [aeerued] the credits is continued
in effect for purposes of determining the amount of the
credits the corporation may clam and the manner in
which the corporation may claim the credits.

(e) A corporation that has any unused credits established
[aecrued] before the effective date of this Act under
Subchapter P, Chapter 171, Tax Code, may clam those
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unused credits on or with the tax report for the period in
which the credit was established [acerded]. However, if
the corporation was alowed to carry forward unused
credits under that subchapter, the corporation may
continue to apply those credits on or with each
consecutive report until the earlier of the date the credit
would have expired under the terms of Subchapter P,
Chapter 171, Tax Code, had it continued in existence, or
December 31, 2012, and the former law under which the
corporation established [aecerded] the credits is continued
in effect for purposes of determining the amount of the
credits the corporation may claim and the manner in
which the corporation may claim the credits.

(f) A corporation that has any unused credits established
[aecrued] before the effective date of this Act under
Subchapter Q, Chapter 171, Tax Code, may claim those
unused credits on or with the tax report for the period in
which the credit was established [acerued]. However, if
the corporation was allowed to carry forward unused
credits under that subchapter, the corporation may
continue to apply those credits on or with each
consecutive report until the earlier of the date the credit
would have expired under the terms of Subchapter Q,
Chapter 171, Tax Code, had it continued in existence, or
December 31, 2012, and the former law under which the
corporation established [aecerded] the credits is continued
in effect for purposes of determining the amount of the
credits the corporation may clam and the manner in
which the corporation may claim the credits.
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SECTION 38. (@) Section 22, Chapter 1, Acts of the
79th Legidature, 3rd Called Session, 2006, is amended
by amending Subsection (b) and adding Subsections (b-
1), (b-2), and (g) to read as follows:

(b) For an entity becoming subject to the franchise tax
under this Act:

(1) margin or gross receipts occurring before June 1,
2006, may not be considered for purposes of determining
taxable margin or for apportionment purposes, and

(2) an entity subject to the franchise tax on January 1,
2008, that was not previoudly subject to the tax and for
which January 1, 2008, is not the beginning date, shall
file an annua report due May 15, 2008, based on the
period:

(A) if the entity has an accounting period that ends on or
after January 1, 2007, and before June 1, 2007:

(i) beginning on the later of:

(&) June 1, 2006; or

(b) the date the entity was organized in this state or, if a
foreign entity, the date it began doing business in this
state; and

(i) ending on the date that accounting period ends in
2007,

(B) if the entity has an accounting period that ends on or
after June 1, 2007, and before December 31, 2007:

(i) beginning on the date that accounting period begins,
and

(i) ending on the date that accounting period ends in
2007; and

(C) if the entity has an accounting period that ends on
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December 31, 2007, or if the entity does not have an
accounting period that ends in 2007:

(i) beginning on the later of:

(@ January 1, 2007; or

(b) the date the entity was organized in the state or, if a
foreign entity, the date it began doing business in this
state; and

(i1) ending on December 31, 2007[ ;-and

(3 : b he franchi ¢ exicted

.
(b-1) This subsection applies to an entity that:

(1) isnot doing businessin this state on January 1, 2008;
(2) would be subject to the franchise tax as amended by
this Act if it were doing business in this state on or after
January 1, 2008, but would not have been subject to the
franchise tax as it existed before being amended by this
Act; and

(3) was doing business in this state at any time after
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June 30, 2007, and before January 1, 2008.

(b-2) An entity to which Subsection (b-1) applies shall,
for the privilege of doing business in this state at any
time after June 30, 2007, and before January 1, 2008, file
a fina report and pay an additional tax equal to the
appropriate \te under Section 171.002, Tax Code, as
amended by this Act, of the entity's taxable margin based
on the period:

(1) beginning on the later of:

(A) January 1, 2007; or

(B) the date the entity was organized in this state or, if a
foreign entity, the date it began doing business in this
state; and

(2) ending on the date the entity became no longer
subject to the tax.

() Except as provided by Subsections (b-1) and (b-2) of
this section, an entity becoming subject to the franchise
tax_ under this Act that is part of a combined group report
shall, for purposes of determining margin  and
apportionment, include its activity for the same period
used by the combined group.

(b) This section takes effect immediately if this Act
receives a vote of two-thirds of all the members €ected
to each house, as provided by Section 39, Article IlI,
Texas Congtitution. If this Act does not recelve the vote
necessary for immediate effect, this section takes effect
September 1, 2007.

SECTION 39. Sections 23(b) and (f), Chapter 1, Acts of
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the 79th Legislature, 3rd Caled Session, 2006, are
amended to read as follows:

(b) The information report required under this section
must contain the same information that an entity required
to file the report would have submitted in its report due
to the comptroller in 2006 under Chapter 171, Tax Code,
if the changes made by this Act to Chapter 171, Tax
Code, had been in effect January 1, 2006. The
information report shall aso contain the total of
maintenance and operations school property taxes paid
by the entity to school districts in Texas in the 2005 [
2006-and-2007] tax year [years|. The comptroller shall
provide the forms and instructions to the entities required
to file areport under this section.

(f) The comptroller:

(1) shal identify the entities described by Subsection (d)
of this section;

(2) shall prepare al forms and instructions required for
those entities to file their information reports as required
by this section;

(3) shall provide those forms and instructions to those
entities on or after November 15, 2006, but before
December 2, 2006;

(4) shall require the entities to submit their information
reports on or before February 15, 2007[—and-=ebruary-
15.2008];

(5 may not grant any extensions for filing the
information reports; and

(6) shal report to the governor, the lieutenant governor,
and the members of the legidlature, on or before April 1,
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2007, [anrd-AprH-1-2008;] the results of the information

reports, stating the amount of revenue generated by the
tax under Chapter 171, Tax Code, pr—each—year;] the
amount that would have been generated from the entities
submitting information reports under this section if the
changes made by this Act to Chapter 171, Tax Code, had
been in effect January 1, 2006, and the school
maintenance and operations property taxes paid by the

entities in the 2005 [-2006,-and-2007] tax year [years].

SECTION 40. The following provisions of the Tax
Code are repealed:

(1) Section 171.0011(e), as effective January 1, 2008;

(2) Section 171.1011(p)(4-b), as effective January 1,
2008;

(3) Section 171.1014(qg), as effective January 1, 2008;
and

(4) Section 171.2035, as effective January 1, 2008.

No equivalent provision.
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SECTION 39. Same as House version.

SECTION __. The taxation method provided by Section
171.002, Tax Code, as amended by this Act, and the
taxation method provided by Section 171.1016, Tax
Code, as added by this Act, are not severable, and reither
provision would have been enacted without the other. If
the taxation method provided by Section 171.002, Tax
Code, as amended by this Act, is held invadlid, the
taxation method provided by Section 171.1016, Tax
Code, as added by this Act, isaso invalid.
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SECTION 41. This Act applies only to a report
originally due on or after the effective date of this Act.

SECTION 42. Except as otherwise provided by this Act,
this Act takes effect January 1, 2008.
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SECTION 40. Same as House version.

SECTION 41. Same as House version.
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