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By: Flynn H.B. No. 1165

A BILL TO BE ENTITLED
AN ACT

relating to the Texas Code of Military Justice.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 432.001, Government Code, is amended by
amending Subdivisions (3), (12), and (16) and adding Subdivisions
(4-a) and (4-b) to read as follows:

(3) "Commanding officer" includes commissioned

officers and warrant officers of the state military forces who

either have been lawfully appointed to command by a superior

authority or have lawfully assumed command [+—as—appiticable].

(4-a) "Day" means calendar day and is not synonymous

with "unit training assembly" or any other accounting for training.

(4-b) "Duty" means any presence or performance of any

service with or on behalf of the state military forces.

(12) "Officer" means a commissioned or warrant officer

of the state military forces.

(16) "State military forces" means the National Guard

of this state, as defined in Title 32 [U=—S-—tc+—Seections—1031(3)],

United States Code [44)—and—H6+)], and other militia or military

forces organized under the laws of this state.

SECTION 2. Section 432.002, Government Code, is amended to
read as follows:

Sec. 432.002. PERSONS SUBJECT TO CHAPTER. This chapter

applies to all members of the state military forces who are not in

81R2571 EAH-F 1
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federal service under Title 10, United States Code.

SECTION 3. Subchapter A, Chapter 432, Government Code, is
amended by adding Section 432.006 to read as follows:

Sec. 432.006. PUNISHMENT MEASURED IN DAYS. Any punishment

authorized under this chapter is measured in terms of calendar

days.
SECTION 4. Section 432.014, Government Code, is amended to

read as follows:

Sec. 432.014. RESTRAINT OF PERSONS CHARGED WITH OFFENSES.
A person subject to this chapter charged with an offense under this
chapter shall be ordered into arrest or confinement, as
circumstances may require, but if charged with only an offense
normally tried by a summary court-martial, the person may not
ordinarily be placed in confinement. If a person subject to this
chapter is placed in arrest or confinement before trial, immediate
steps shall be taken to inform him of the specific wrong of which he
is accused and to try him or to dismiss the charges and release him.
A person confined other than in a guardhouse, whether before,
during, or after trial by a military court, shall be confined in a
civilian [edwid] jail.

SECTION 5. Section 432.021, Government Code, is amended to
read as follows:

Sec. 432.021. COMMANDING OFFICER'S NONJUDICIAL PUNISHMENT.

(a) Under regulations that the adjutant general [gewverner] may

prescribe, any commanding officer [dIimitations] may impose a
disciplinary [beplacedonthe powersgranted by this section with
¥respeecttothe kind andameountof] punishment for an offense without
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the intervention of a court-martial under [axthoxized,—+the

this scction [feansccused who deranes tria by court-martia—ane

+hao lande ~Af ~Aqavdb oo
=4 + T o1t

TIT T TTTCr A=

suech—ademand]. However, [except—in-the case of o member attached

+ A oxr ambarlkad
coO—O=¢ ASF13=Sac oy aTuS o

in—awvessel,] punishment may not be imposed on a

member of the state military forces under this section if the

member, before the imposition of the punishment, has demanded trial

by court-martial in lieu of [+he] punishment under this section.

Only [Uader—similar—regulations;—rules—may Pe—preseribed—with
] : 5 " ] oed "

cocti1an TF
=4 o1 T

gatatiens—ef] the governor, the
adjutant general, [fhe—gewvernox] or an officer of a general or flag
rank in command may delegate the [goewvexneox's—or—-officexr's] powers

under this section to a principal assistant who is a member of the

state military forces.

(b) Any person facing discipline under this section [Ef

imposed,—the—acecused] shall be afforded the opportunity to consult
with [bexrepresented by] defense counsel having the qualifications

prescribed wunder Section 432.046(b), if such a counsel 1is

reasonably available. Otherwise, the accused shall be afforded the

opportunity to be represented by any available commissioned officer
of the accused's [kis] choice. The accused may also be represented

by [empdey] civilian counsel [efhis—owncheoosing] at no [his—ewn]

expense to the state. 1In all proceedings, the accused is allowed
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three duty days, or longer on written justification, to reply to the
notification of intent to impose punishment under this section.

(c) A [b)—Subject——+to—Subsection—{a),—=a] commanding

Officer ma [ 1N 2dd4+ 1 A o ox 1 11011 ot admana+ 1 A ox
y —n—addition—+to—or 3r lien of admonitior ¥

¥eprimand,] impose on an enlisted member of the officer's [eone—eox

[ onofficersof his] command:

(1) a reprimand;

(2) a fine of not more than two days' pay;

(3) [4A)>] restriction to certain specified limits,

with or without suspension from duty, for not more than 60 [396]

days; or
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(c=1) Any commanding officer of the grade of 0-4 or above

may impose on an enlisted member of the officer's command:

(1) a reprimand;
(2) a fine of not more than three days' pay;
(3) restriction to certain specified limits, with or

without suspension from duty, for not more than 60 days; or

(4) 1reduction to the lowest or any intermediate pay

grade for an enlisted member E-4 or below, or reduction to the next

inferior pay grade for an enlisted member in a pay grade of E-5.

(c=2) Any commanding officer of the grade of 0-6 or above

may impose on an enlisted member of the officer's command:

(1) a reprimand;
(2) a fine of not more than four days' pay;
(3) restriction to certain specified limits, with or

without suspension from duty, for not more than 60 days; or

(4) reduction to the lowest or any intermediate pay

grade for an enlisted member E-4 or below, or reduction of not more

than two pay grades for an enlisted member in a pay grade of E-5 or

E-6.

(c=3) The governor, the adjutant general, a component

commander, an officer exercising general court-martial convening

authority, or an officer of a general or flag rank in command may

impose on an enlisted member in a pay grade of E-7 of the officer's

command :
(1) a reprimand;
(2) a fine of not more than four days' pay;
(3) restriction to certain specified limits, with or
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without suspension from duty, for not more than 60 days; or

(4) reduction of not more than two pay grades.

(c-4) The governor, the adjutant general, or a component

commander may impose:

(1) on an enlisted member in a pay grade of E-8 or E-9

of the officer's command:

(A) a reprimand;

(B) a fine of not more than four days' pay;

(C) restriction to certain specified limits,

with or without suspension from duty, for not more than 60 days; or

(D) reduction of not more than two pay grades; or

(2) on an officer of the officer's command:

(A) a reprimand;

(B) a fine of not more than four days' pay;

(C) restriction to certain specified limits,

with or without suspension from duty, for not more than 60 days; or

(D) reduction to the next inferior pay grade. [+




1165

No.

H.B.

1

of

hatf

+han
cTicHT

T

not movrao
c—Itt

dotont1on ~F
(SRS E 3 e A LT +—t

A=

VvV L LT/

(xz33)

[

3

not

TT

of
A= =

ctat+ad oy a1ad
oCTtr T

b=
Tt

for
=

be

Doataoant1an ~Ff ~ox7z ool

E=4

()

T O

T S

T OTT oy AT

A=

oyl raoc

+orm nf ocovirion

' o

+han Anrnao 7zaavr b11-|— if +ho

moxrao

T

=4

EAy ==

=4 TV L

TITT =

A i A=

TT

= =

TT

A=

(= —

CTITCrIT TT p= =

T

133

covrvractiaonal

gl avrtoay o

n

1
T

Qv vroct
=

of
o=

Nnnicochmaont o

of +hao

moxao

-
T

O

A== = o o e

= -

T

oS ©

T

==

=

T

T T

I T e 2

T

TT

=

o<

Yiin.
Emm e

combinad +
o=+t =

maszZ ha
TT ey E 4

e =

vyactvio~t 1 AN
-0ttt =

and
T

’

axtr v o dit1oc
2t ct ot

7

O

oot andssz
=

8

maoanc +hao rhxzaot1 o~
It C I Ty o0 Ttoo =L

p3a

crictndsz"
o c oy

T

A =

=

"ecavyvyoect1anall
E=

T

\ =

=

T

=

= a4

prrnocoecs af +hi1oc ot 1 AN

ISkl od

13

T

Tt

momhaor o
TR

A=

anlict+nd
5t

on
o TT

1rmunoco
I o

maszZ
ey

chavron
oy

11N
T T IT

==

offioov
T

A
Xt

[~
&7

[

19

+hao
Tt

=4

+haocao
cTT

chavraan
T g

-

which ha
Tt TT

of
E= Wt

L e B
e

‘I—ho

+ o
t

A=

Jcocc1anad
oo Tt

20

22

(
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(e)

24 Subseection {b}] or the officer's
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successor in command may at

[his]

remit

mitigate,

aside,
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reduce,

time suspend, set

any

[

25
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any part or amount of the
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greater —than —+the amount—of the forfeiture.——1f] mitigating
reduction in grade to a fine, [feorfeiture,or detentionofpays] the

amount of the fine [+—fexfeiture,—or—detention] may not be greater

than the amount that could have been imposed initially under this
section by the officer who imposed the punishment mitigated.

(f) A person punished under this section who considers the
punishment unjust or disproportionate to the offense may appeal to
the next superior authority through the proper channel within 15

days after the punishment is either announced or sent to the

accused, as the commander may determine. The appeal shall be

promptly forwarded and decided, but the person punished may in the
interim [meantime] be required to undergo the punishment adjudged.
The superior authority may exercise the same powers with respect to
the punishment imposed as may be exercised under Subsection (e) by

the officer who imposed the punishment. Before acting on an appeal

from a punishment [ef—axrrest—in—guarters—formore—thanseven—dayss
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days—pay], the authority that [whe] is to act on the appeal may

[shatt] refer the case to a judge advocate [exr—Fegatofficer of the
St ary—foexeces] for consideration and advice [+—and—may

o+ A ma
ot T

(g) The imposition and enforcement of disciplinary

punishment under this section for an act or omission is not a bar to

trial by court-martial or a civilian court for a serious crime or

offense growing out of the same act or omission and not properly
punishable under this section, but the fact that a disciplinary
punishment has been enforced may be shown by the accused on trial
and, when shown, shall be considered in determining the measure of
punishment to be adjudged in the event of a finding of guilty.

(h) The adjutant general [geverner] Dby regulation may

prescribe the form of records to be kept of proceedings under this

section and may require that certain categories of those

proceedings be in writing.

SECTION 6. Section 432.031, Government Code, is amended to
read as follows:

Sec. 432.031. COURTS-MARTIAL CLASSIFIED. The three kinds

10
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of courts-martial in each of the state military forces are:
(1) general court-martial, consisting of:
(A) a military judge and not fewer than five
members; or
(B) only amilitary judge, if before the court is
assembled the accused, knowing the identity of the military judge
and after consultation with defense counsel, requests in writing a
court composed only of a military judge and the military Jjudge
approves;
(2) special court-martial, consisting of:
(A) [notfewerthan three membersior
[48>] a military judge and not fewer than three
members; or
(B) [4&>] only a military judge, if one has been
detailed to the court, and the accused under the same conditions as
those prescribed in Subdivision (1) (B) requests; and
(3) summary court-martial, consisting of one officer,
who must be a military judge or an attorney licensed to practice law
in this state.
SECTION 7. Section 432.032, Government Code, is amended to
read as follows:
Sec. 432.032. JURISDICTION OF COURT-MARTIAL IN GENERAL.
Each force of the state military forces has court-martial

jurisdiction over all members of the force who are [persens]

subject to this chapter. Additionally, the Texas Army Guard and the

Texas Air Guard shall have court-martial jurisdiction over all

members subject to this chapter. The exercise of jurisdiction by

11
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one force over personnel of another force shall be in accordance
with regulations prescribed by the governor.

SECTION 8. Section 432.033(a), Government Code, is amended
to read as follows:

(a) Subject to Section 432.032, a general court-martial has
jurisdiction to try a person subject to this chapter for any offense
made punishable by this chapter and may, under limitations the
governor prescribes, adjudge any of the following punishments:

(1) a fine of not more than $10,000;

(2) [$3+0660—0¥] confinement for not more than five years
[360-days];

(3) [42*+] forfeiture of pay and allowances;

(4) [43>+] reprimand;

(5) [449] dismissal or dishonorable discharge;

[45)—reduection—of o noncommissioned officer +to+the
¥rankss] or

(6) any combination of those punishments.
SECTION 9. Section 432.034(a), Government Code, is amended
to read as follows:
(a) Subject to Section 432.032, a special court-martial has
jurisdiction to try a person subject to this chapter, except a

commissioned officer, for any offense [foxr—which—he—may—be

punished] under this chapter. A special court-martial has the same
powers of punishment as a general court-martial, except that a
special court-martial may not impose more than a $4,000 [$568] fine
and [e¥] confinement of more than one year [380—days] for a single

offense.

12
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SECTION 10. Sections 432.035(a) and (c), Government Code,
are amended to read as follows:

(a) Subject to Section 432.032, a summary court-martial has
jurisdiction to try persons subject to this chapter, except
officers, for any offense under [madepunishableby] this chapter.

(c) A summary court-martial may sentence a person to pay a
fine of not more than $1,000, [$200—e¥] confinement for not more

than 180 [96] days for a single offense, forfeit [teo—foxfeiture—-of]

pay and allowances, and a [+e] reduction [ef—a—nonrcommissioned

officexr] to any lower rank if the person is a noncommissioned

officer [thexanks].

SECTION 11. Section 432.042, Government Code, is amended to
read as follows:

Sec. 432.042. WHO MAY CONVENE SPECIAL COURT-MARTIAL. In
the state military forces not in federal service, any commander in
the grade of 0-5 [}ievtenant—ecotoned] or [imr—=a] higher [gxade] may
convene a special court-martial.

SECTION 12. Section 432.043, Government Code, is amended to
read as follows:

Sec. 432.043. WHO MAY CONVENE SUMMARY COURT-MARTIAL. In
the state military forces not in federal service, any commander in
the grade of 0-4 [maje¥] or [+mr—=a] higher [gxade] may convene a
summary court-martial.

SECTION 13. Sections 432.044(a), (c), and (d), Government
Code, are amended to read as follows:

(a) A state commissioned officer in a duty status 1is

eligible to serve on a court-martial [fexrthe trial of o person who

13
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may—awfolly be broughrt pefore the conrs fortrial].

(c) An enlisted member of the state military forces in a
duty status who is not a member of the same unit as the accused is
eligible to serve on general and special courts-martial for the
trial of an enlisted member of the state military forces who may
lawfully be brought before the court for trial if, before the
conclusion of a session called by the military judge under Section
432 .064(a) before trial or, in the absence of such a session, before
the court is assembled for the trial of the accused, the accused
personally has requested in writing that enlisted members serve on
it. After such a request, the accused may not be tried by a general
or special court-martial the membership of which does not include
enlisted members in a number comprising at least one-third of the
total membership of the court, unless eligible members cannot be
obtained because of physical conditions or military exigencies. If
a sufficient number of enlisted members cannot be obtained, the
court may be convened and the trial held without them, but the
convening authority shall make a detailed written statement, to be
appended to the record, stating why they could not be obtained. 1In
this subsection, "unit" means a regularly organized body of the

state military forces not larger than a company, a squadron, a

division of the naval militia, or a body corresponding to one of

them.

(d) When [££] it can be avoided, a person subject to this

chapter may not be tried by a court-martial of which any [+——=]

member [ef—whieh] is junior to the accused [him] in rank or grade.

On convening a court-martial, the convening authority shall detail

14
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as members of the court-martial members of the state military

forces that, in the convening authority's [kis] opinion, are best

qualified for the duty because of age, education, training,
experience, length of service, and judicial temperament. A member
of the state military forces is not eligible to serve as a member of

a general or special court-martial if the member is the accuser, is

[e¥] a witness, [fox—theproeseecution] or has acted as investigating
officer or counsel in the same case.

SECTION 14. Section 432.045(d), Government Code, is amended
to read as follows:

(d) A person who is the accuser, is [e¥] a witness, [foxr—the
proseecution] or has acted as investigating officer or counsel in
the same [2] case is not eligible to act as military judge in the
case.

SECTION 15. Section 432.046, Government Code, is amended by
adding Subsection (b-1) to read as follows:

(b-1) Neither trial counsel nor defense counsel for a

general court-martial may be under the supervision or command of

the other. The accused may expressly waive the provisions of this

subsection.

SECTION 16. Section 432.048(d), Government Code, is amended
to read as follows:

(d) If the military judge of a court-martial composed of a
military judge only is unable to proceed with the trial because of
physical disability, as a result of a challenge, or for other good
cause, the trial shall proceed, subject to any applicable

conditions of Section 432.031(1)(B) or (2)(B) [4234c>], after the

15
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detail of a newmilitary judge as if no evidence had previously been
introduced, unless a verbatim record of the evidence previously
introduced or stipulation of that evidence is read in court in the
presence of the new military judge, the accused, and counsel for
both sides.

SECTION 17. Section 432.062(d), Government Code, is amended
to read as follows:

(d) In the preparation of an effectiveness, fitness, or
efficiency report, or another report or document used in whole or
part for determining whether a member of the state military forces
is qualified to be advanced in grade, in determining the assignment
or transfer of a member of the state military forces, or in
determining whether a member of the state military forces should be
retained on duty, a person subject to this chapter may not:

(1) consider or evaluate the performance of duty of

the member as a member of or witness in a court-martial; or

(2) give a less favorable rating or evaluation of a
member of the state military forces because of the zeal with which
the member, as counsel, represented an accused before a
court-martial.

SECTION 18. Section 432.183, Government Code, is amended to
read as follows:
Sec. 432.183. CHAPTER [SECEIONS] TO BE EXPLAINED. (a)

This chapter [Sections 432002, 432,003,432, 031-432. 017,432,021

432044 432046 432052 432062 432063 422094

432 123=432 167 and432-183=432_-185] shall be carefully explained

to every enlisted member at the time of or not later than the 30th

16
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day after the date of the member's [his] enlistment, transfer, or

induction into, or the member's [his] order to duty in or with, any

of the state military forces. This chapter [They] shall also be

explained annually to each unit of the state military forces.
(b) A complete text of this chapter and of the regulations
prescribed by the governor under this chapter shall be made

available to any member of the state military forces, on [his]

request, for the member's [his] personal examination.

SECTION 19. Section 432.190(b), Government Code, is amended
to read as follows:

(b) A fine or forfeiture imposed by nonjudicial punishment

or a special or summary court-martial shall be paid to the officer

imposing nonjudicial punishment, the officer ordering the court, or

the officer commanding at that time. The officer, not later than
the fifth day after the date of the payment's receipt, shall place
it to the credit of the military unit fund of the unit of which the
person fined was a member when the fine was imposed.

SECTION 20. (a) The changes in law made by this Act apply
only to an offense committed on or after the effective date of this
Act. For purposes of this section, an offense is committed before
the effective date of this Act if any element of the offense occurs
before that date.

(b) An offense committed before the effective date of this
Act is covered by the law in effect when the offense was committed,
and the former law is continued in effect for that purpose.

SECTION 21. This Act takes effect September 1, 2009.
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