LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 81ST LEGISLATIVE REGULAR SESSION
April 22, 2009
TO: Honorable Patrick M. Rose, Chair, House Committee on Human Services
FROM: John S. O'Brien, Director, Legislative Budget Board

IN RE: SB643 by Nelson (Relating to the protection and care of individuals with mental retardation;
providing crimina penalties.), Committee Report 2nd House, Substituted

Estimated Two-year Net Impact to General Revenue Related Fundsfor SB643, Committee Report 2nd
House, Substituted: a negative impact of ($34,090,118) through the biennium ending August 31, 2011.

The bill would make no appropriation but could provide the legal basis for an appropriation of fundsto
implement the provisions of the bill.

General Revenue-Related Funds, Five-Year | mpact:

Probable Net Positive/(Negative)
Fiscal Year Impact to General Revenue Related
Funds
2010 ($20,050,038)
2011 ($24,040,080)
2012 ($14,046,629)
2013 (%$14,053,666)
2014 ($14,060,938)

All Funds, Five-Year I mpact:

Probable Savings/ .
Probable Savings/ Probable Revenue .
. (Cost) from (Cost) from 9 Gain/(Loss) from Changein Number of
Fiscal Year GR Match For Federal Eunds General Revenue Eund State Employees from
Medicaid 555 1 FY 2009
758

2010 ($20,722,852) ($20,572,210) $672,814 233.1
2011 ($14,235,382) ($14,364,074) $195,302 352.5
2012 ($14,241,931) ($14,371,619) $195,302 352.5
2013 ($14,248,968) ($14,379,162) $195,302 352.5
2014 ($14,256,240) ($14,386,956) $195,302 352.5

Fiscal Analysis

SECTIONS 3-4 would require the Executive Commissioner of the Health and Human Services
Commission (HHSC) to develop rules that govern investigations of reports of abuse, neglect, or
exploitation of children with mental illness or mental retardation. The Department of Family and
Protective Services (DFPS) would be required to investigate such reports related to a child receiving
servicesin privately-operated | CF-MRs and Home and Community-Based Services (HCS) waiver
providers. The bill would establish areferral process for DFPS to notify HHSC’ s Office of Inspector
Genera (OIG) of areport of abuse of achild in a state supported living center or the ICF-MR
component of the Rio Grande State Center (RGSC) and require OIG to determine which agency has
investigational authority.
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SECTION 5 would alow the Department of State Health Services (DSHS) and Department of Aging

and Disability Services (DADS) to obtain criminal history record information from the Department of
Public Safety (DPS), the Federal Bureau of Investigation (FBI), and any other Texas criminal justice

agency for specified employees and volunteers.

SECTION 6 would require the Executive Commissioner to establish an independent mortality review
system, and contract with a patient safety organization (PSO) for reviews effective January 19, 2009,
to review the death of a person who, at the time of death, resided in or received services from an
ICFMR operated or licensed by DADS or the ICF-MR component of RGSC, or individuals receiving
residential servicesin three and four-bed group homes under the HCS waiver program. The PSO
would be required to submit areport for each review and semiannual reports to specified entities.

SECTION 10 would require owners or employees of privately-operated ICF-MRs to report abuse,
neglect, and exploitation of residentsto DFPS and for DFPS to conduct investigations beginning by
June 1, 2010, file petitions for temporary care and protection of the resident if needed, and complete a
written report of the investigation. SECTION 13 would require DADS to forward areport that an
employee of a privately-operated ICF-MR committed reportable conduct to DFPS for investigation.

SECTIONS 14-16 would amend the Health and Safety Code to redefine a “ state school” as a“ state
supported living center” and a “ state school superintendent” as a “director of a state supported living
center,” and rename existing state schools.

SECTION 18 would require adirector of a state supported living center to ensure that residents’
family members and legally authorized representatives are notified of serious events that may indicate
problemsin the care or treatment of residents.

SECTION 19 would add Chapter 555, State Supported Living Centers, to the Health and Safety Code.
DADS would be required to establish a separate forensic state supported living center for the care of
high-risk alleged offender residents apart from other clients and residents at the Mexia State Supported
Living Center by September 1, 2011. Direct care employees would receive specialized training and
DADS would be required to collect data regarding commitment of alleged offender residents. DADS
would be required to ensure the center has additional employeesto protect the safety of center
employees, residents, and the community. The bill would entitle an aleged offender to an
administrative hearing to contest the determination and classification of “high-risk” and to bring a suit
to appeal the determination and classification in district court in Travis County.

DADS and DSHS would be required to request a state and federal criminal history background check
on specified applicants, employees, and volunteers at state supported living centers and the ICF-MR
component of RGSC, and require fingerprinting for use in the background check not later than
September 1, 2010. The bill would also require privately-operated ICF-MRs to conduct a criminal
history check on each employee.

The Executive Commissioner would be required to adopt rules regarding a policy of drug testing and
required reporting of known or suspected drug use.

The bill would require DADS to develop basic state supported living center employee competency
training materials by January 1, 2010 and provide training to all state supported living center
employees by September 1, 2010. The Executive Commissioner would be required to adopt rules
requiring refresher training courses. The bill would allow a center to provide training to an employee
of a privately-operated ICF-MR or an employee of a person licensed or certified to provide Section
1915(c) waiver program services, and to charge an administrative fee.

The bill would require DADS and DSHS to install and operate video surveillance equipment in state
supported living centers, and the ICF-MR component of RGSC excluding areas defined as private
space for residents.

The bill would create the office of independent ombudsman at DADS, hire and station an assi stant
ombudsman at each state supported living center, and require the office to submit a biannual report to
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specified entities. The bill would require the office of the independent ombudsman to establish atoll-
free number to receive information concerning the violation of aright of aresident or client.

The bill would require OIG to employ commissioned peace officers by December 1, 2009 to conduct
criminal investigations and assist state or local law enforcement agencies in the investigation of an
alleged criminal offense involving aresident or client at a state supported living center or ICF-MR
component of RGSC. OIG would be required to determine whether OIG or DFPS should investigate
the report. OIG would be required to complete a summary report for each of itsinvestigations and an
annual report. The bill would allow the attorney general to provide assistance alocal prosecuting
attorney if requested.

SECTIONS 21 and 25 would require DFPS to notify OIG if a disabled person who is the subject of a
report of abuse, neglect, and exploitation resides in a state supported living center or the ICF-MR
component of RGSC.

SECTION 22 would require HHSC, DFPS, DADS, OIG, and the office of independent ombudsman to
enter into a memorandum of understanding by December 1, 2009, regarding investigations of alleged
abuse, neglect, or exploitation of residents of state supported living centers or RGSC that delineates
responsibilities of each agency.

SECTIONS 26-28 would require DFPS to investigate reports of abuse, neglect, and exploitation in
privately-operated |ICF-MRs, and to follow the process outlined in SECTIONS 3-4.

SECTION 29 would require the Executive Commissioner to adopt rules regarding investigationsin
privately-operated ICF-MR facilities.

SECTION 30 would require DFPS, DADS, and DSHS to jointly develop and implement asingle
tracking system, for reports and investigations of abuse, neglect, and exploitation, and would require
each state agency that may receive reports to adopt rules relating to the investigation and resolution of
reports received.

SECTION 33 would require DADS to employ an assistant commissioner of state supported living
centers. SECTION 41 would require elimination of the position of section director.

SECTION 34 would require DADS to conduct an annual unannounced on-site survey in each group
home, other than afoster home, at which aHCS provider provides services.

DADS would be required to develop and maintain an electronic database to collect and analyze
information regarding abuse, neglect, and exploitation investigations and prevention.

SECTION 38 would establish the Interim Select Committee on Criminal Commitments of Individuals
with Mental Retardation and to complete areport.

SECTION 39 would require DADS to provide areport to specified entities by December 1, 2010,
regarding the types of training an owner or employee of a privately-operated ICF-MR and 1915(c)
waiver provider require and whether training is available.

M ethodology

Thisanalysis assumes all rulemaking can be accomplished within existing resources.

SECTION 6: DADS estimates 426 mortality reviews would occur annually. Thetotal cost would be
$3,854,000 per year, assuming a three-day review cost of $9,000 and $20,000 annually for report
production.

SECTIONS 10, 26-28: Investigationsin Private |ICF-MRs

DFPS reports it would require 23.5 staff members, including support staff, to complete the
investigations in privately-operated ICF-MRs at a cost of $965,275 in fiscal year 2010 and
approximately $1,268,514 for 2011 and each subsequent year. DFPS indicates the IMPACT system
would need to be updated to include the ICF-MR facilities and the one-time cost of the update would
be $105,370 in fiscal year 2010.

30f 6



SECTIONS 14-16: DADS indicates a one-time total cost $650,000 would be required due to the
change in nomenclature from “state school” to “ state supported living center.”

SECTION 18: DADS indicates that in order to satisfy the notification requirement, it will require 24
new staff members (2 per facility including the RGSC). DADS assumes it will notify family members
and legally authorized representatives when an incident occurs and upon resolution. The total costs for
salaries, benefits, and other operating expenses would be $1,200,722 in fiscal year 2010 and
approximately $1,514,971 in fiscal year 2011 and each additional year. This anaysis assumes the
FTEs are phased-in for fiscal year 2010. There could be additional postage costs but they cannot be
estimated at this time and are not included in this analysis.

SECTION 19:

Forensic State Supported Living Center

It is assumed the agency can absorb the costs of transporting alleged offendersto Mexia and current
residents requesting a transfer from Mexia within existing resources, and the costs of training staff.
DADS indicates it would require $88,000 to move records and personal belongings of alleged offender
residents. HHSC assumes 50 administrative hearing will occur and that it can absorb costs within
existing resources. It is possible that the creation of a state supported living center for alleged
offenders apart from other clients could result in the loss of some Federal Funds for the operation of
the facility. The related cost to the General Revenue Fund is not estimated at this time.

Background Checks

Based on DADS and DSHS estimates, initial background checks would be required for 12,992
employees, 5,640 employee applicants, 964 volunteers, and 48 volunteer applicants. In subsequent
years, background checks for 5,640 employee applicants and 48 new volunteers would be required.

DPS indicates each initial check will cost the agencies $34.25, and of this amount, $17.25 be paid to
the FBI. DPS estimates 3.5 percent of theinitial screenswill result in an electronic update and each
update costs $1.00.

The total fees assessed on DADS would be $652,435 in fiscal year 2010 and $188,781 in fiscal year
2011 and each following year. The total fees assessed on DSHS would be $20,379 for fiscal year 2010
and $6,522 for fiscal year 2011 and each following year. This analysis assumes DADS and DSHS
would use Genera Revenue and Federal Funds to pay the feesto DPS. $338,862 in fiscal year 2010
and $98,118 in fiscal year 2011 and each following year would be paid out of the General Revenue
Fund to the FBI for obtaining federal background checks.

Drug Testing

DADS assumes drug testing 25 percent of the 12,687 state supported living center staff with direct
contact with residents or clients per year and a cost of $30 per test. This analysis also assumes testing
25 percent of the 305 RGSC employees with direct contact with residents or clients. The total cost
would be $97,440 each fiscal year.

Training
DADS would need to develop new training materials for state supported living center employees and
it is assumed these costs could be absorbed within existing resources. DADS assumes training would
be made available to staff from privately-operated |CF-MRs and HCS providers as space is available
at no cost.

Video Surveillance

DADS assumes there would be one-time costs associated with purchase of cameras and related
technology including drop cables and servers, and ongoing costs for data storage and the cost of
maintaining and replacing the cameras. DADS assumes 234 FTEs and 10,178 cameras would be
required to implement the video surveillance program. Thisis based on aratio of 1 person to 200
cameras, accounting for three shifts. If asmaller ratio were assumed, costs would increase. Based on
DADS assumption, the total cost including data storage and equipment replacement costs, would be
$25,296,923 in fiscal year 2010 and $13,807,288 in fiscal year 2011 and each subsequent year. Of this
amount, the cost for employee salaries, benefits, and other expenses would be $6,904,373 in fiscal
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year 2010, and approximately $8,926,033 in fiscal year 2011 and each subsequent year. The FTEs
would be phased-in in fiscal year 2010.

Independent Ombudsman

This analysis assumes three staff members would be required to implement this provision including
one independent ombudsman, one assistant ombudsman for RGSC, and one administrative assistant. It
is assumed existing staff positions could be designated as the assistant ombudsman in the 12 state
supported living centers. The office of independent ombudsman would be required to establish atoll-
free number at an annual cost of $3,600. The total cost would be $164,713 in fiscal year 2010 and
approximately $206,663 in fiscal year 2011 and each following year. The FTES are phased-in for
fiscal year 2010.

The office of independent ombudsman would prepare and distribute an annual report to severa
entities proscribed in the bill, and it is assumed the costs associated with review of the report could be
absorbed within existing resources.

Peace Officers

HHSC indicates 43 additional FTEs would be needed as peace officers or support staff to conduct
investigations and assist state and local law enforcement in the investigations of alleged criminal
offenses involving residents or clients of state supported living centers. The total cost would be
$2,256,286 in fiscal year 2010 and an estimated $2,914,498 in fiscal year 2011 and each subsequent
year, which includes salaries, benefits, and travel expenses, and $30,000 in annual certification
expenses. The FTEs would be phased-in during fiscal year 2010.

OIG would provide a copy of each investigation’s report and an annual report to several entities
proscribed in the bill including the State Auditor’ s Office (SAO). Pending approval of the Legidative
Audit Committee, the SAO would require 200 hours annually to review the approximately 720
reports. It is assumed the costs associated with review could be absorbed within existing resources.
The Office of the Attorney General indicates that any legal work resulting from the passage of this bill
could be reasonably absorbed within current resources.

SECTIONS 3-4, 21, 25, 26-28: DFPS Referralsto OIG

DFPS indicates it will have to operationalize new rules for interaction with OlG which can be
accomplished within existing resources. DFPS indicates it will require 9 new staff members to make
referralsto OIG. DFPS will have to modify the IMPACT system to refer casesto OIG and to receive
OIG referrals. The system changes will involve a one-time cost of $543,243 in fiscal year 2010. Total
costs would be $1,195,709 in fiscal year 2010 and approximately $832,010 in fiscal year 2011 and in
each additional year. Total costs for salaries, benefits, and operating expenses are $652,475 in fiscal
year 2010 and approximately $832,010 in fiscal year 2011 and each additional year.

SECTION 22: Thisanalysis assumes costs for any responsibilities outlined in the MOU would be
addressed in other sections of the hill.

SECTION 30: DFPS estimates the total cost of creating atracking database will be $767,257 in fiscal
year 2010, and approximately $255,937 in fiscal year 2011 and each subsequent year. Thisincludes a
one-time expenditure of $577,282 for contractors, hardware and software in fiscal year 2010, and
ongoing licensing and maintenance costs of $8,781 in each additional year. DFPS indicates it will
require three new employees. Total costs for salaries, benefits, and operating expenses would be
$189,975in fiscal year 2010 and approximately $247,156 in each subsequent year.

SECTION 33: Thisanalysis assumes the new cost of the assistant commissioner position would be
offset by the elimination of the section director position.

SECTION 34: DADS estimates a need for 7 new staff members to complete the reviews of existing
HCS group homes, including 1 manager. The costs associated with these additional FTES, including
salaries, benefits, travel, and other operating expenses, would be $454,267 in fiscal year 2010 and
approximately $565,985 for fiscal year 2011 and in each subsequent year. The FTEs are phased-in for
fiscal year 2010. DADS indicates that the one-time cost to build its database will be $944,460 in fiscal
year 2010, and DADS will require 3 FTEsto review reportsincluding 1 administrative assistant and 2
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program specialists. Ongoing annual data center services would be $200,000 beginning in fiscal year
2010. Total costs for salaries, benefits, and operating expenses are $1,092,873 in fiscal year 2010 and
approximately $387,962 in fiscal year 2011 and each additional year. The FTEs are phased-in in fisca
year 2010.

SECTION 38: The costs associated with creation of a new interim select committee are assumed not
to have a significant fiscal impact.

SECTION 39: Thisanalysis assumes DADS can absorb costs associated with producing a report on
training requirements and availability within existing resources.

Enterprise Support Services

The fiscal impact includes $2,002,478 and 3.0 FTEs in fiscal year 2010 and approximately $2,409,422
and 4.6 FTEsin fiscal year 2011 and subsequent years based on increased FTEs at HHSC, DADS, and
DFPS.

Technology
Technology costs are included in the costs above.

DADS: To implement the video surveillance provision, DADS assumes a need for 10,178 cameras
with acost of $1,475 (includes camera and drop cable) and 130 servers (10 per facility) with a cost of
$6,000 each. Ongoing costs include an annual data storage cost of $260,000 per facility and costs of
replacing the cameras. The total cost is $18,392,550 in fiscal year 2010 and $4,881,255 in fiscal year
2012 and in subsequent years. To operate atoll-free number at the office of the independent
ombudsman, DADS estimates an annual cost of $3,600. To create a database for abuse, neglect, and
exploitation, DADS indicates it would incur a one-time expense of $944,460 in fiscal year 2010, with
data center service costs of $200,000 annually.

DFPS: DFPS indicates the IMPACT system would need to be updated to include the ICF-MR
facilities which involve a one-time cost of $105,370 in fiscal year 2010. DFPS also assumes it would
modify IMPACT to interact with OIG for a one-time cost of $543,234 in fiscal year 2010. To create
the tracking database, DFPS estimates a one-time cost of $577,282 would be required in fiscal year
2010 and ongoing licensing and maintenance costs of $8,781 in fiscal year 2011 and in each
subsequent year.

L ocal Government Impact

No fiscal implication to units of local government is anticipated.

Source Agencies: 308 State Auditor's Office, 405 Department of Public Safety, 529 Health and Human
Services Commission, 530 Family and Protective Services, Department of, 537 State
Health Services, Department of, 539 Aging and Disability Services, Department of

L BB Staff: JOB, CL, JI, LL, BM
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