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By: Wentworth S.B. No. 133

A BILL TO BE ENTITLED
AN ACT

relating to the regulation and certification of medical examiners
and the conduct of autopsy and inquest investigations by justices
of the peace and medical examiners; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Article 49.01, Code of Criminal Procedure, is
amended to read as follows:

Art. 49.01. DEFINITIONS. In this chapter [axtiele]:

(1) "Autopsy" means a post mortem examination of the

body of a person, including an external examination of the body

[¥=¥avys] and an examination of the internal organs [and—stxruectures
after dissection], to determine the cause and manner of death or the

nature of any pathological changes that may have contributed to the

death or to obtain information or material for evidentiary or

identification purposes. The forensic pathologist or physician

performing the autopsy may limit the individuals in attendance at

the examination and may vary the extent of the examination. The

examination may include:

(A) radiographs;

(B) amicroscopic examination;

(C) retention of an organ part or whole organ;

(D) an anthropologic examination;

(E) a dental examination;

(F) any other procedure considered necessary by
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the examining forensic pathologist or physician; or

(G) at the discretion of the medical examiner,

the medical examiner's designee, or the justice of the peace, as

appropriate, an in-person examination of the scene of death or

injury or an examination of the scene through reports or

photographs related to the injury or death.

(1-a) "Forensic pathologist" means a physician who is

board certified in anatomic and forensic pathology by the American

Board of Pathology.

(2) "Inquest" means an investigation into the cause
and circumstances of the death of a person, and a determination,
made with or without a formal court hearing, as to whether the death

was caused by an unlawful act or omission. The term includes each

level of the investigation, from rudimentary information gathering

to a complete autopsy examination and formal hearing.

(3) "Inquest hearing" means a formal court hearing
held to determine whether the death of a person was caused by an
unlawful act or omission and, if the death was caused by an unlawful
act or omission, to obtain evidence to form the basis of a criminal
prosecution.

(4) MInstitution" means any place where health care
services are rendered, including a hospital, <c¢linic, health
facility, nursing home, extended-care facility, out-patient
facility, foster-care facility, and retirement home.

(5) "Physician" means a practicing doctor of medicine
or doctor of osteopathic medicine who is licensed by the Texas

[StateBeaxrdef] Medical Board [Examinexs] under Subtitle B, Title
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3, Occupations Code.
SECTION 2. Section 1, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 1. OFFICE AUTHORIZED. Subject to the provisions of

this Article [Aet], the Commissioners Court of any county having a

population of more than one million [and—mnet—having areputable
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Statuytes—of Texas,] shall establish and maintain the office of
medical examiner, and the Commissioners Court of any county may
establish and provide for the maintenance of the office of medical
examiner. Population shall be according to the last preceding
federal census.

SECTION 3. Subsection (b), Section 1l-a, Article 49.25, Code
of Criminal Procedure, is amended to read as follows:

(b) There may be only one chief medical examiner in a

medical examiners district, although the chief medical examiner

[he] may employ, within the district, necessary staff personnel,

including deputy medical examiners. When a county becomes a part of

a medical examiners district, the effect is the same within the
county as if the office of medical examiner had been established in
that county alone. A [Fhe] district medical examiner has all the
powers and duties within the district that a medical examiner who
serves in a single county has within that county.

SECTION 4. Section 2, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 2. APPOINTMENTS AND QUALIFICATIONS. (a) The

commissioners court shall appoint the chief medical examiner, who
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serves [shall -sexrwve] at the pleasure of the commissioners court.

The chief medical examiner must be:

(1) board certified in anatomic and forensic pathology

by the American Board of Pathology; and

(2) [ No—person—shall—be—-appointed—medical —examiner

wvatess—he—is] a physician licensed by the Texas [State Board of]

(b) The chief medical examiner shall devote the [se—muchof

his] time and energy [as—3is] necessary to perform [in—Ethe

pexrfoxrmance—-of] the duties conferred by this Article.

SECTION 5. Section 3, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 3. ASSISTANTS. (a) The chief medical examiner may,

subject to the approval of the commissioners court, employ the

[saeh] deputy medical examiners, medical, dental, or anthropologic

consultants, scientific experts, trained technicians, officers,

and employees [as—maybe] necessary to properly perform [fheproper
performance—of] the duties imposed by this Article on [wper] the

chief medical examiner.

(b) A deputy medical examiner must:

(1) be Dboard certified 1n anatomic and forensic

pathology; or

(2) have satisfactorily completed accredited

residency and fellowship training programs in anatomic and forensic
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pathology and, not later than the third anniversary of the date the

training programs were completed, be board certified in anatomic

and forensic pathology.

SECTION 6. Section 4, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 4. SALARIES. The commissioners court shall establish
and pay the salaries and compensations of the chief medical

examiner and the chief medical examiner's [his] staff.

SECTION 7. Section 5, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:
Sec. 5. OFFICES. The commissioners court shall provide the

chief medical examiner and the chief medical examiner's [his] staff

with adequate office space and shall provide laboratory facilities
or make arrangements for the use of existing laboratory facilities
in the county, if [se] requested by the chief medical examiner.
SECTION 8. Section 6, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:
Sec. 6. DEATH INVESTIGATIONS. (a) A chief [Any] medical

examiner, or the chief medical examiner's [his] duly authorized

deputy medical examiner, shall [be—sauthexrizged,—and—it—shall-behis

duty—+te] hold inquests with or without a jury in the [within his]

county in which the office is established[+] in the following

cases:

(1) [2=] When a person dies [sheall—die] within

twenty-four hours after the person is:

(A) admitted [admission] to a hospital or

institution;
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(B) confined [e*] in prison or in jail; or
(C) placed in law enforcement custody;
(2) [2=] When any person:
(A) 1is killed;
(B) [ex] from any cause dies an unnatural death,

except under sentence of the law;

(C)

[ex] dies in the absence of one or more good
witnesses; or

(D) dies as a result of medical treatment or

therapy;
(3)

[3=] When the body or a body part of a person is

found and[+] the cause or circumstances of death are unknown |[+—and+
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(4)

person [axe—such—as—+te]

When the circumstances of the death of any

lead to suspicion that the person died [he

came—to-his—death] by unlawful means;

(5) [5=] When any person commits suicide, or the
circumstances of the person's [his] death [axe—suwvehas—+te] lead to
suspicion that the person [he] committed suicide;

(6) [6~] When a person dies who has not [witheut

hawving] been attended during the preceding year by a duly licensed

and practicing physician[+——and—the—tocal—health
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(7) [#~] When the person is a child [whe—3s] younger
than six years of age and the death is reported under Chapter 264,
Family Code;

(8) When an unidentified person dies; and

(9) [8+] When a person dies who has been attended

immediately preceding the person's [his] death by a duly licensed

and practicing physician or physicians[+] and the [sweh] physician

or physicians [axe—neot—certainas—to—the causeof deathand] are

unable to certify to a reasonable degree of medical probability

[witheextainty] the cause of death as required by Section 193.005
[193-0084], Health and Safety Code.

(a=1) If a physician is unable to certify the cause of death

to a reasonable degree of medical probability, [IFan—ease—of——such

greertainty] the attending physician or physicians, or the
superintendent or general manager of the hospital or institution in
which the deceased [shall—hawve] died, shall [se] report the
inability to the chief medical examiner of the county in which the
death occurred[+] and request an inquest.

(a=2) If the chief medical examiner or an authorized deputy

medical examiner determines after performing an inquest that the

death is due to natural causes and the deceased person was attended

by a physician at the time of death or during the preceding year,

the medical examiner may waive the medical examiner's authority to

further investigate the case. If the medical examiner waives the

authority to further investigate the case, the attending physician
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shall certify the cause of death.

(b) The inquests authorized and required by this Article

shall be held by the chief medical examiner or an authorized deputy

medical examiner of the county in which the death occurred.

(c) In making such investigations and holding such

inquests, the chief medical examiner or an authorized deputy

medical examiner may administer oaths and take affidavits. In the

absence of next of kin or legal representatives of the deceased, the

chief medical examiner or authorized deputy medical examiner shall

take charge of the body and all property found with it.

(d) The chief medical examiner or an authorized deputy

medical examiner may subpoena medical records, law enforcement

records, or other types of records required to perform the duties

imposed under this section.

SECTION 9. Section oa, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. ba. ORGAN TRANSPLANT DONORS; NOTICE; INQUESTS. (a)
When death occurs to an individual designated a prospective organ
donor for transplantation by a licensed physician under
circumstances requiring the chief medical examiner of the county in
which death occurred, or the chief medical examiner's authorized

deputy medical examiner, to hold an inquest, the chief medical

examiner, or a member of the chief medical examiner's [his] staff,

shall [widd] be [se] notified by the administrative head of the

facility in which the prospective donor is located [txansplantation
is—+tobepexrformed].

(b) When notified pursuant to Subsection (a) of this
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Section, the chief medical examiner or the chief medical examiner's

authorized deputy medical examiner shall perform an inquest on the

deceased prospective organ donor.

(c) Subject to the procedures and requirements established

by Section 693.002, Health and Safety Code, the chief medical

examiner or an authorized deputy medical examiner may:

(1) determine before or after the medical examiner

examines the body of the deceased that the release of organs or

tissues for transplant purposes will likely hinder the

determination of the cause or manner of death or compromise an

evidentiary aspect of the examination; and

(2) based on the determination, prohibit or limit the

extent of the organ or tissue removal.

SECTION 10. Section 7(b), Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

(b) A person investigating the [2] death of an unidentified

person [desecribed by Subdivision 3{B)of Section6{a)] shall report

the death to the missing children and missing persons information

clearinghouse of the Department of Public Safety and the national
crime information center not later than the 10th working day after
the date the investigation began.

SECTION 11. Section 8, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 8. REMOVAL OF BODIES. When any death under

circumstances set out 1n Section 6 of this Article occurs [shaltl

have—-oceurred], the body shall not be disturbed or removed from the

position in which it is found by any person without authorization
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from the chief medical examiner or an authorized deputy medical
examiner, except for the purpose of preserving the [sweh] body from
loss or destruction or maintaining the flow of traffic on a highway,
railroad, or airport.

SECTION 12. Section 9, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 9. AUTOPSY. (a) If the cause of death is [shall-be]
determined beyond a reasonable doubt as a result of the

investigation, the chief medical examiner or an authorized deputy

medical examiner shall prepare [£ide] a report on the investigation

[£hexreof] setting forth specifically the cause of death and file

the report with the district attorney or criminal district

attorney, or in a county in which there is no district attorney or
criminal district attorney with the county attorney, of the county
in which the death occurred.

(b) If in the opinion of the chief medical examiner or an

authorized deputy medical examiner an autopsy 1s necessary to

determine the cause or manner of death, to better determine any

pathological or injurious process present, or to obtain evidence

for a potential legal proceeding or for identification purposes, or

if the autopsy [sweh] is requested by the district attorney or

criminal district attorney, or county attorney where there is no
district attorney or criminal district attorney, the autopsy shall
be [immediately] performed by the chief medical examiner or a duly

authorized deputy medical examiner. In [+hese] cases where a

complete autopsy is considered [deemed] unnecessary by the medical

examiner to ascertain the cause of death, the medical examiner may

10



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

27

S.B. No. 133

perform a limited autopsy or external inspection of the body that

may include [dnvetving—the] taking [e£] blood samples or any other

samples of body fluids, tissues, or organs[+—3r-e¥der] to ascertain
the cause of death or whether a crime has been committed.
(c) If [Fr] the identity [ease] of a body of a human being

[whese—identity] 1s unknown, the chief medical examiner or

authorized deputy medical examiner may authorize the [sueh]

investigative and laboratory tests and processes [as—a¥xe] required
to determine the [4+ts] identity and [as—weltlt—-as] the cause of death.

(d) The extent of an autopsy is solely at the discretion of

the chief medical examiner or authorized deputy medical examiner.

(e) The chief medical examiner or an authorized deputy

medical examiner is not required to notify or seek any approval from

a deceased person's next of kin to perform an autopsy or any other

type of examination related to an autopsy.

avaitable—Upon] completion of the autopsy, the medical examiner

performing the autopsy shall prepare [£idte] a report setting forth

the findings in detail and file the report with the office of the

district attorney or criminal district attorney of the county, or
if there is no district attorney or criminal district attorney,
with the county attorney of the county.

(g) [4e*+] A medical examination on an unidentified person
shall include the following information to enable a timely and

accurate identification of the person:

11
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(1) all available fingerprints and palm prints;
(2) dental charts and radiographs (X-rays) of the
person's teeth;

a+] facial photographs with

scale indicated;

(4) notation [and—photegraphs,—with-scaledindicated ]
of a significant scar, mark, tattoo, or item of clothing or other
personal effect found with or near the body;

(5) notation of any identified antemortem medical

conditions; and
(6) notation of observations pertinent to the

estimation of time of death[+—and

yaWal

[('7\ ny 1o Adaociimant
77 P +5 S e+t

S e eratas ]

(h) [4e*+] A medical examination on an unidentified person
may include the following information to enable a timely and
accurate identification of the person:

(1) full body radiographs (X-rays); and

(2)  [hedix] specimens from the body  for DNA

characterization and comparison [with—¥xeets].

(i) The chief medical examiner or an authorized deputy

medical examiner performing an autopsy of a deceased person may

retain an organ or part of an organ if the medical examiner

determines that retaining the organ or organ part is necessary for

further examination and testing. After completing the examination

or testing on the organ or organ part, the medical examiner shall:

(1) retain the organ or organ part as required by law

12
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or by published professional or accreditation standards;

(2) dispose of the organ or organ part as a hazardous

biological specimen; or

(3) release the organ or organ part to the funeral

establishment or crematory under Subsection (m) (2).

(7) The chief medical examiner or an authorized deputy

medical examiner may not be required to perform an autopsy on a

person whose death resulted from a highly infectious disease or a

chemical or radiological agent that presents a hazard to the

medical examiner, the medical examiner's staff, or the public.

(k) Except as provided by Subsection (1), a medical examiner

may not perform an autopsy on a deceased person if the medical

examiner receives before the performance of the autopsy a notarized

affidavit signed by the person before the person's death that

states the person's objection for religious reasons to the

performance of an autopsy on the person after the person's death.

(1) The chief medical examiner or an authorized deputy

medical examiner may perform an autopsy on a deceased person

following receipt of a notarized affidavit under Subsection (k) if

the chief medical examiner determines a compelling public necessity

exists to perform the autopsy on the deceased person despite the

objection.

(m) If a medical examiner performs the autopsy despite

receipt of a notarized affidavit under Subsection (k), the medical

examiner shall:

(1) wuse the 1least invasive means possible in the

performance of the autopsy; and

13
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(2) notwithstanding Subsection (i), release to the

funeral establishment or crematory any organ or organ part retained

by the medical examiner, except as required by law or by published

professional or accreditation standards.

(n) In this section, "compelling public necessity" means:

(1) a criminal homicide investigation in which the

deceased person is the victim;

(2) an immediate and substantial threat to public

health;

(3) the death of a child under 12 vyears of age for

which the cause of death is not apparent and neglect or a threat to

public health was suspected;

(4) the cause or manner of death of the deceased person

is not apparent after a diligent investigation by the medical

examiner; or

(5) the autopsy is required by law.

SECTION 13. Section 10, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

Sec. 10. DISINTERMENTS AND CREMATIONS. (a) The chief

medical examiner or an authorized deputy [When—abodyupon—whichan
ihraguest—ought—teo—have beenheld has beeninterred,—the] medical

examiner may cause a body that has been interred and on which an

inquest should have been held [4+£] to be disinterred for the purpose

of holding the [sweh] inquest.

(b) A [Befoxe—any] body on[+—uper] which an inquest 1is
authorized by [fheprovisiens—o£f] this Article may not[+——-<ar] be
[Fawfultly] cremated unless[+] an examination is [autepsy—shallbe]

14
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performed on the body [fhexeern] as provided in this Article[+] or a

certificate that the examination [re—autepsy] was not necessary is

[shall-be] furnished by the chief medical examiner or an authorized

deputy medical examiner.

(c) Before a [any] dead body may [ear] be [lowfudivy]

cremated, the owner or operator of the crematory shall demand and be

furnished with a certificate, signed by the chief medical examiner

or an authorized deputy medical examiner of the county in which the

death occurred stating [shewing] that:

(1) an examination [autepsy] was performed on the

[sa+d] body; or

(2) an examination on the body [fhat—no—auteopsy
thereon] was not necessary.

(d) The chief medical examiner or an authorized deputy [+&

shall be the duty of the] medical examiner shall [£e] determine

whether or not, from all the circumstances surrounding the death,

an examination [awtepsy¥] 1s necessary prior to issuing a
certificate under [+hepxreovisiens—ef] this section.
(e) The owner or operator of a crematory requesting

authorization to cremate a body shall provide the chief medical

examiner or an authorized deputy medical examiner with a legible

and properly completed death certificate.

(f) A medical examiner 1is not required to perform an

examination [Ne—autepsyshaltl be reguired by the medical examiner]

as a prerequisite to cremation if the [in—ease] death was [+s]

caused by [£he] pestilential or highly infectious diseases [ef

7 7 7 ].

15
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(g) All certificates furnished to the owner or operator of a
crematory by any medical examiner, under the terms of this Article,

shall be preserved by the [sweh] owner or operator until the second

4]

anniversary of [sueh—ecrematoryvfor aperiodoftwo—years—£from] the

date of the body's cremation [ef—saidbedy].

(h) A medical examiner is not required to perform an autopsy
on the body of a deceased person whose death was caused by a
communicable disease during a public health disaster.

SECTION 14. Section 10a, Article 49.25, Code of Criminal

Procedure, is amended to read as follows:

Sec. 1l0a. WAITING PERIOD BETWEEN DEATH AND CREMATION. (a)

The body of a deceased person shall not be cremated within 48 hours
after the time of death as indicated on the regular death
certificate, unless:

(1) the death certificate indicates death was caused

7 : 7 7 I] or

(2) [vntess] the time requirement is waived in writing

by the chief [eeunty] medical examiner for a county or district or,

in counties without [aet—having] a [eeounty] medical examiner, a
justice of the peace.

(b) In a public health disaster, the commissioner of state

[pubdie] health services may designate other communicable diseases
for which cremation within 48 hours of the time of death is
authorized.

SECTION 15. Section 11, Article 49.25, Code of Criminal

Procedure, is amended to read as follows:

16
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Sec. 11. RECORDS. (a) A [®he] medical examiner shall:
(1) keep full and complete records properly indexed

that include[+giving] the name if known of every person whose death

is investigated, the place where the body was found, the date, and
the cause and manner of death; [+] and

(2) [shall] issue a death certificate.

(b) The full report and detailed findings of the autopsy, if

any, shall be a part of the record.

case—wherefurther investigation is advisables] The records are

subject to required public disclosure in accordance with Chapter
552, Government Code, except that a photograph or x-ray of a body

taken during a medical examiner investigation [am—autepsy¥] is

excepted from required public disclosure in accordance with Chapter
552, Government Code, but is subject to disclosure:
(1) wunder a subpoena or authority of other law; or
(2) if the photograph or x-ray is of the body of a
person who died while in the custody of law enforcement.
SECTION 16. Section 12, Article 49.25, Code of Criminal
Procedure, is amended to read as follows:
Sec. 12. TRANSFER OF DUTIES OF JUSTICE OF PEACE. When the

commissioners court of any county establishes [shatl—establish] the

office of medical examiner, all powers and duties of justices of the
peace in the [sweh] county relating to the investigation of deaths
and inquests [shallt] vest in the office of [£he] medical examiner.

Any subsequent General Law pertaining to the duties of justices of

17
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the peace in death investigations and inquests [shatt] apply to the

chief medical examiner in the county [swveh—ecounties—as] to the

extent not inconsistent with this Article, and all laws or parts of

laws otherwise 1n conflict with this Article [herxewith] are

[hexeby] declared [febe] inapplicable to this Article.

SECTION 17. Section 14(a), Article 49.25, Code of Criminal
Procedure, is amended to read as follows:

(a) A person commits an offense if the person knowingly

violates this article or knowingly provides false information to a

medical examiner in the performance by the medical examiner of an

investigation under this article.

SECTION 18. Section 13, Article 49.25, Code of Criminal
Procedure, is repealed.

SECTION 19. Article 49.25, Code of Criminal Procedure, is
amended by adding Sections 13A and 13B to read as follows:

Sec. 13A. FEES. A medical examiner may charge reasonable

fees for services provided by the office of medical examiner under

this Article, including cremation approvals, court testimonies,

consultations, and depositions.

Sec. 13B. EDUCATION AND RESEARCH. (a) A medical examiner

may use for educational or teaching purposes photographs taken

during a death investigation.

(b) The office of medical examiner may engage in educational

and research activities that do not interfere with the performance

of the duties imposed on the office under this Article.

SECTION 20. Notwithstanding Sections 2 and 3, Article

49.25, Code of Criminal Procedure, as amended by this Act, a person

18
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serving as the chief medical examiner or a deputy medical examiner
for a medical examiners district or county in this state on the
effective date of this Act is not required to be board certified in
anatomic and forensic pathology by the American Board of Pathology
to continue to hold that position of chief medical examiner or
deputy medical examiner for that district or county.

SECTION 21. This Act takes effect September 1, 2011.
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