BILL ANALYSIS

C.S.H.B. 3669

By: Naishtat

Judiciary & Civil Jurisprudence
Committee Report (Substituted)

BACKGROUND AND PURPOSE

The Texas Rules of Civil Procedure set out procedures governing the recusal and disqualification
of district and county judges other than statutory probate court judges, and interested parties
suggest that statutory provisions relating to the recusal and disqualification of statutory probate
court judges should be updated to conform to those procedures. In addition, there is concern that
the involvement of both the presiding judge of the administrative judicial district and the
presiding judge of the statutory probate courts in the current process for assigning judges to
replace statutory probate court judges who have been recused or disqualified results in
unnecessary delays. C.S.H.B. 3669 seeks to amend the process for recusal or disqualification of
statutory probate court judges to be consistent with the rules of civil procedure and to amend the
process for assigning replacement judges to increase efficiency.

RULEMAKING AUTHORITY

It is the committee's opinion that this bill does not expressly grant any additional rulemaking
authority to a state officer, department, agency, or institution.

ANALYSIS

C.S.H.B. 3669 amends the Government Code to remove and repeal statutory provisions relating
to the procedure for filing and hearing a motion to recuse or disqualify a statutory probate court
judge. The bill instead establishes that Texas Rules of Civil Procedure governing the recusal and
disqualification of district and county court judges and the grounds for such recusal or
disqualification apply to the recusal and disqualification of a statutory probate court judge except
as otherwise provided by the bill or another general provision relating to statutory probate courts.
The bill grants the presiding judge of the statutory probate courts the authority to perform the
functions and duties of the presiding judge of the administrative judicial region under the rules,
including the duty to hear or rule on a referred motion of recusal or disqualification or, subject to
certain conditions, to assign a judge to hear and rule on a referred motion of recusal or
disqualification. The bill requires the presiding judge of the statutory probate courts to perform
those functions and duties. The bill authorizes the presiding judge of the statutory probate courts
to assign a presiding judge of the administrative judicial region to hear and rule on a referred
motion of recusal or disqualification only with the consent of the presiding judge of the
administrative judicial region. The bill prohibits the presiding judge of the statutory probate
courts from assigning a judge of a statutory probate court located in the same county as the
statutory probate court served by the judge who is the subject of the motion of recusal or
disqualification.

C.S.H.B. 3669 authorizes the judge who hears a motion of recusal or disqualification of a
statutory probate court judge, after notice and hearing, to order the party or attorney who filed
the motion, or both, to pay the reasonable attorney's fees and expenses incurred by another party,
if the judge determines that the motion was groundless and filed in bad faith or for the purpose of
harassment or was clearly brought for unnecessary delay and without sufficient cause, and to
enjoin the movant from filing other recusal motions in the case without the prior written consent
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of the presiding judge of the statutory probate courts.

C.S.H.B. 3669 requires a judge who recuses himself or herself and serves a statutory probate
court located in a county with only one such court to request that the presiding judge of the
statutory probate courts, rather than the presiding judge of the administrative judicial district,
assign a judge to hear the case. The bill specifies that for a judge who recuses himself or herself
and serves a statutory probate court located in a county with more than one such court, the
request for a clerk to randomly reassign the case to a judge of one of the other statutory probate
courts located in the county is directed to the presiding judge of the statutory probate courts. The
bill requires a judge who disqualifies himself or herself to request that the presiding judge of the
statutory probate courts, rather than the presiding judge of the administrative judicial district,
assign a judge to hear the case and limits that requirement to a judge who serves a statutory
probate court located in a county with only one statutory probate court. The bill requires a judge
who disqualifies himself or herself and serves a statutory probate court located in a county with
more than one such court to request that the presiding judge of the statutory probate courts order
the clerk who serves the statutory probate courts in that county to randomly reassign the case to a
judge of one of the other statutory probate courts.

C.S.H.B. 3669 requires the presiding judge of the statutory probate courts, if a motion for recusal
or disqualification is granted, to transfer the case to another court or assign another judge to the
case. The bill requires either the presiding judge or the judge assigned to decide the motion,
rather than only the judge assigned to hear the motion, to enter an order of recusal or
disqualification, as appropriate, and request the reassignment of the case. The bill requires a
clerk of a statutory probate court who is unable to reassign a case as requested because the other
statutory probate court judges in the county have been recused or disqualified or are otherwise
unavailable to hear the case to immediately notify the presiding judge of the statutory probate
courts, rather than the presiding judge of the administrative judicial district, and request that the
presiding judge assign a judge to hear the case.

C.S.H.B. 3669 requires the presiding judge of the statutory probate courts, rather than the
presiding judge of the administrative judicial district, to assign a statutory probate court judge or
a former or retired judge of a statutory probate court to hear a case not later than the 15th day
after the date an order of recusal or disqualification of a statutory probate court judge is issued in
the case under certain circumstances involving the recusal or disqualification of a judge that
serves a statutory probate court located in a county with only one such court or if the presiding
judge receives notice and a request for assignment from the clerk of the statutory probate court.
The bill requires the chief justice of the supreme court, if the judge who is the subject of an order
of recusal or disqualification is the presiding judge of the statutory probate courts, to assign a
regional presiding judge, a statutory probate judge, or a former or retired judge of a statutory
probate court to hear the case.

C.S.H.B. 3669 requires the presiding judge of the statutory probate courts to assign or order the
clerk who serves the statutory probate courts to randomly assign a judge or former or retired
judge of a statutory probate court to hear a case in which a statutory probate judge has been
recused or disqualified, as applicable. The bill authorizes a judge or a former or retired judge of a
statutory probate court to be assigned by the presiding judge of the statutory probate courts to
hold court in a statutory probate court, a county court, or any statutory court exercising probate
jurisdiction when the statutory probate judge is recused or disqualified in certain manners. The
bill adds the recusal of a county judge, in addition to the absence, incapacitation, or
disqualification of a county judge, to the circumstances that require a visiting judge to be
assigned by the presiding judge of the statutory probate courts for a case involving probate,
guardianship, or mental health matters.

C.S.H.B. 3669 repeals Sections 25.002201(c) and 25.00255(b), (c), (d), (e), (f), (h), (i), (i-4), and
(1), Government Code.
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EFFECTIVE DATE

September 1, 2013.

COMPARISON OF ORIGINAL AND SUBSTITUTE

While C.S.H.B. 3669 may differ from the original in minor or nonsubstantive ways, the
following comparison is organized and highlighted in a manner that indicates the substantial
differences between the introduced and committee substitute versions of the bill.

INTRODUCED

83R 23513
Substitute Document Number: 83R 18303

HOUSE COMMITTEE SUBSTITUTE

SECTION 1. Sections 25.0022(d) and (h),
Government Code, are amended to read as
follows:

(d) The presiding judge shall:

(1) ensure the promulgation of local rules of
administration in accordance with policies
and guidelines set by the supreme court;

(2) advise local statutory probate court
judges on case flow management practices
and auxiliary court services;

(3) perform a duty of a local administrative
statutory probate court judge if the local
administrative judge does not perform that
duty;

(4) appoint an assistant presiding judge of the
statutory probate courts;

(5) call and preside over annual meetings of
the judges of the statutory probate courts at a
time and place in the state as designated by
the presiding judge;

(6) call and convene other meetings of the
judges of the statutory probate courts as
considered necessary by the presiding judge
to promote the orderly and efficient
administration of justice in the statutory
probate courts;

(7) study available statistics reflecting the
condition of the dockets of the probate courts
in the state to determine the need for the
assignment of judges under this section;

(8) compare local rules of court to achieve
uniformity of rules to the extent practical and
consistent with local conditions; and

(9) assign or order the clerk who serves the
statutory probate courts to randomly assign a
judge or former or retired judge of a statutory
probate court to hear a case under Section
25.002201(a) or 25.00255, as applicable [the

chreumstances——described—by—Section

25:002201(b)].
(h) Subject to Section 25.002201, a judge or

a former or retired judge of a statutory
probate court may be assigned by the
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SECTION 1. Section 25.00255,
Government Code, is amended to read as
follows:

Sec. 25.00255. RECUSAL OR
DISQUALIFICATION OF JUDGE.
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presiding judge of the statutory probate
courts to hold court in a statutory probate
court, a county court, or any statutory court
exercising probate jurisdiction when:

(1) a statutory probate judge requests
assignment of another judge to the judge's
court;

(2) a statutory probate judge is absent,
disabled, or disqualified for any reason;

(3) a statutory probate judge is present or is
trying cases as authorized by the constitution
and laws of this state and the condition of the
court's docket makes it necessary to appoint
an additional judge;

(4) the office of a statutory probate judge is
vacant;

(5) the presiding judge of an administrative
judicial district requests the assignment of a
statutory probate judge to hear a probate
matter in a county court or statutory county
court;

(6) the statutory probate [presiding] judge is
timely-assigh-ajudge-toreplace-a] recused or
disqualified [statutory-prebate-courtjudge] as
described by Section 25.002201(a) [Section
25.002201(b));

(7) a county court judge requests the
assignment of a statutory probate judge to
hear a probate matter in the county court; or
(8) a local administrative statutory probate
court judge requests the assignment of a
statutory probate judge to hear a matter in a
statutory probate court.

SECTION 3. Section 25.00255, Government
Code, is amended by amending Subsections

(@), (9). (g-1), (i-2), (i-3), (i-5), and (I) and
adding Subsection (a-1) to read as follows:
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(See SECTION 5 below.)

(See SECTION 5 below.)
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(See SECTION 5 below.)

(See SECTION 5 below.)

(See SECTION 5 below.)
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(9) A judge who recuses himself or herself:
(1) shall enter an order of recusal and:

(A) if the judge serves a statutory probate
court located in a county with only one
statutory probate court, request that the
presiding judge [ef—the—administrative
judicial—district] assign a judge under
Section 25.002201 to hear the case; or

(B) subject to Subsection (1), if the judge
serves a statutory probate court located in a
county with more than one statutory
probate court, request that the presiding
judge order [reguest—that] the clerk who
serves the statutory probate courts in that
county to randomly reassign the case to a
judge of one of the other statutory probate
courts located in the county; and

(2) may not take other action in the case
except for good cause stated in the order in
which the action is taken.

(9-1) A judge who disqualifies himself or
herself:

(1) shall enter an order of disqualification
and:

(A) if the judge serves a statutory probate
court located in a county with only one
statutory probate court, request that the
presiding judge [ef—the—administrative
judicial—district] assign a judge under
Section 25.002201 to hear the case; or

(B) subject to Subsection (1), if the judge
serves a statutory probate court located in a
county with more than one statutory
probate court, request that the presiding
judge order the clerk who serves the
statutory probate courts in that county to
randomly reassign the case to a judge of
one of the other statutory probate courts;

and
(2) may not take other action in the case.
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(9) A judge who recuses himself or herself:
(1) shall enter an order of recusal and:

(A) if the judge serves a statutory probate
court located in a county with only one
statutory probate court, request that the
presiding judge [ef—the—administrative
judicial-distriet] assign a judge under Section
25.002201 to hear the case; or

(B) subject to Subsection (l), if the judge
serves a statutory probate court located in a
county with more than one statutory probate
court, request that the presiding judge order
[request—that] the clerk who serves the
statutory probate courts in that county to
randomly reassign the case to a judge of one
of the other statutory probate courts located
in the county; and

(2) may not take other action in the case
except for good cause stated in the order in
which the action is taken.

(0-1) A judge who disqualifies himself or
herself:

(1) shall enter an order of disqualification
and;

(A) if the judge serves a statutory probate
court located in a county with only one
statutory probate court, request that the
presiding judge [ef—the—administrative
judicial-distriet] assign a judge under Section
25.002201 to hear the case; or

(B) subject to Subsection (l), if the judge
serves a statutory probate court located in a
county with more than one statutory probate
court, request that the presiding judge order
the clerk who serves the statutory probate
courts in that county to randomly reassign
the case to a judge of one of the other
statutory probate courts; and

(2) may not take other action in the case.

(See SECTION 5 below.)
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(See SECTION 5 below.)
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[6-2] A judge who hears a motion for
recusal or  disqualification  [under
Subsection—{H-or{i-1)] may also hear any
amended or supplemented motion for
recusal or disqualification filed in the case.

(i-6) [€-3)] If a motion
is granted
[eondueted-as—provided-by

Subsection{H-er-{i-1], the presiding judge
[who—heard-the—metion] shall transfer the
case to another court or assign another
judge to the case and:

(1) if the judge subject to recusal or
disqualification serves a statutory probate
court located in a county with only one
statutory probate court, the presiding judge
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(See SECTION 5 below.)

(See SECTION 5 below.)

(i-2) A judge who hears a motion for recusal

or disqualification [underSubsection{i)-or{-

3] may also hear any amended or
supplemented motion for recusal or
disqualification filed in the case.

(i-3) If a motion
GISQUANIICAEON is granted [

eonducted—as—provided-by-Subsection—{H-or
-], the presiding judge [whe—heard—the
meotion] shall transfer the case to another
court or assign another judge to the case and:

(1) if the judge subject to recusal or
disqualification serves a statutory probate
court located in a county with only one
statutory probate court, the presiding judge
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or judge assigned to decide the motion
shall enter an order of recusal or
disqualification, as appropriate, and request
that the presiding judge [ef—the
administrative—judicial—distriet] assign a
judge under Section 25.002201 to hear the
case; or

(2) subject to Subsection (1), if the judge
subject to recusal or disqualification serves
a statutory probate court located in a
county with more than one statutory
probate court, the presiding judge or judge
assigned to decide the motion shall enter an
order of recusal or disqualification, as
appropriate, and request that the clerk who
serves the statutory probate courts in that
county randomly reassign the case to a
judge of one of the other statutory probate
courts located in the county.

0 [@ . .
.('. H .Ilne_ p.'.es'd'.“g. juage—of—an
adnn_mstl a'EIquHdIE_IBJ district-may-delegate
t_l|e j.uelges au thority 10 Fake endens.el
|;|_|;te; ';"" ell anellla_ II? |e_I|eI| undﬁenSubseehen
probate courts.

[G-5)] A judge assigned to hear a motion
for recusal or disqualification [URGER
is entitled to receive the
same salary, compensation, and expenses,
and to be paid in the same manner and
from the same fund, as a judge otherwise
assigned under Section 25.0022,

| or disqualification.]

(k) After notice and hearing, the judge who
hears a motion under this section may
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or judge assigned to decide the motion shall
enter an order of recusal or disqualification,
as appropriate, and request that the presiding
judge [of the administrative judicial district]
assign a judge under Section 25.002201 to
hear the case; or

(2) subject to Subsection (I), if the judge
subject to recusal or disqualification serves a
statutory probate court located in a county
with more than one statutory probate court,
the presiding judge or judge assigned to
decide the motion shall enter an order of
recusal or disqualification, as appropriate,
and request that the clerk who serves the
statutory probate courts in that county
randomly reassign the case to a judge of one
of the other statutory probate courts located
in the county.

(See SECTION 5 below.)

(i-5) A judge assigned to hear a motion for
recusal or disqualification [HRderSHBSecHOR
@] is entitled to receive the same salary,
compensation, and expenses, and to be paid
in the same manner and from the same fund,
as a judge otherwise assigned under Section

i ) I ding iud 4
statutory-probate-eourts).

(See SECTION 5 below.)

the judge
who hears a motion of recusal or
disqualification, after notice and hearing,

may:
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order the party or attorney who filed the
motion, or both, to pay the reasonable
attorney's fees and expenses incurred by
other parties if the judge determines that
the motion was:

(1) groundless and filed in bad faith or for

the purpose of harassment; [A—party—may
e I& Fotion- lgl' semetleﬁ.lllslallegln.g Elﬁ'at
thereeusal] or

(2) clearly brought

for _unnecessary

[disqualification of a judge solely to] delay
[the-ease] and without sufficient causel-

() If a clerk of a statutory probate court is
unable to reassign a case as requested
under Subsection (g)(1)(B) or (i-6)(2) [€-
3}2)] because the other statutory probate
court judges in the county have been
recused or disqualified or are otherwise
unavailable to hear the case, the clerk shall
immediately notify the presiding judge [of

the—administrative—judictal—distriet] and
request that the presiding judge [ef—the

administrative —judicial —district] assign a
judge under Section 25.002201 to hear the

case.
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(1) order the party or attorney who filed the
motion, or both, to pay the reasonable
attorney's fees and expenses incurred by
another party if the judge determines that the
motion was:

(A) groundless and filed in bad faith or for
the purpose of harassment; or

(B) clearly brought for unnecessary delay
and without sufficient cause; and

(See SECTION 5 below.)

() If a clerk of a statutory probate court is
unable to reassign a case as requested under
Subsection (g)(1)(B) or (i-3)(2) because the
other statutory probate court judges in the
county have been recused or disqualified or
are otherwise unavailable to hear the case,
the clerk shall immediately notify the

presiding judge [of—the—administrative
judicial—distriet] and request that the
presiding judge [of—the—administrative

judicial-distriet] assign a judge under Section
25.002201 to hear the case.
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SECTION 2. Sections 25.002201(a) and
(b), Government Code, are amended to
read as follows:

(@) Not later than the 15th day after the date
an order of recusal or disqualification of a
statutory probate court judge is issued in a
case, the presiding judge of the statutory
probate courts, except as provided by
Subsection (b), [administrative—judicial
district] shall assign a statutory probate
court judge or a former or retired judge of a
statutory probate court to hear the case if:
(1) the judge of the statutory probate court
recused himself or herself under Section
25.00255(g)(1)(A);

(2) the judge of the statutory probate court
disqualified himself or herself under
Section 25.00255(g-1);

(3) the order was issued under Section

25.00255(i-6)(1) [25-00255(-3%1H)]; or
(4) the presiding judge of the statutory

probate courts [administrative—judicial
district] receives notice and a request for
assignment from the clerk of the statutory
probate court under Section 25.00255(1).

(b) If the [presiding] judge who is the
subject of an order of recusal or
disqualification is [ef—an—administrative

judicial district does not assign a judge
: I ] 2 thin 4 )
prescribed—by —that—subsection;]  the
presiding judge of the statutory probate
courts, the chief justice of the supreme
court shall [may] assign a statutory probate
court judge or a former or retired judge of a
statutory probate court to hear the case

[instead of the presiding judge of the
administrative—judietal—distriet-making—the
assignment under that subsection].
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SECTION 2. Sections 25.002201(a) and (b),
Government Code, are amended to read as
follows:

(a) Except as provided by Subsection (b), not
[Net] later than the 15th day after the date an
order of recusal or disqualification of a
statutory probate court judge is issued in a
case, the presiding judge [ef—the
administrativejudicial-distriet] shall assign a
statutory probate court judge or a former or
retired judge of a statutory probate court to
hear the case if:

(1) the judge of the statutory probate court
recused himself or herself under Section
25.00255(g)(1)(A);

(2) the judge of the statutory probate court
disqualified himself or herself under Section
25.00255(g-1);

(3) the order was issued under Section
25.00255(i-3)(1); or

(4) the presiding judge [of-the-administrative
judicial-distriet] receives notice and a request
for assignment from the clerk of the statutory
probate court under Section 25.00255(1).

(b) If the [presiding] judge who is the subject
of an order of recusal or disqualification is

[ef-an-administrathvetuchetal-districtdossnot
assign a judge under Subsection (a) within

the—time—preserthed-by—that-subsection:] the
presiding judge of the statutory probate

courts, the chief justice of the supreme court
shall [may] assign a [EGiORAIPIESIGIRGUAGE.
a_statutory probate judge, or a former or
retired judge of a statutory probate court to

hear the case [instead-of-thepresiding-judge
of the administrative judicial district making
the-asstghment-underthatsubsection].

SECTION 4. Section 26.012, Government
Code, is amended to read as follows:

Sec. 26.012. ASSIGNMENT OF VISITING
JUDGE FOR PROBATE,
GUARDIANSHIP, AND MENTAL
HEALTH MATTERS. If the county judge is
absent, incapacitated, recused, or disqualified
to act in a probate, guardianship, or mental
health matter, a visiting judge shall be
assigned in accordance with  Section
25.0022(h).

13.109.260



SECTION 3. The changes in law made by
this Act apply only to a motion for recusal
or disqualification of a judge that is filed on
or after the effective date of this Act. A
motion for recusal or disqualification of a
judge filed before the effective date of this
Act is governed by the law in effect on the
date the motion was filed, and the former
law is continued in effect for that purpose.

SECTION 4. This Act takes effect
September 1, 2013.
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SECTION 5. The following are repealed:
(1) Sections 25.00255(b), (c), (d), (e), (f), (h),
(i), (i-4), and (j), Government Code; and
(2) Section 25.002201(c), Government Code.

SECTION 6. Same as introduced version.

SECTION 7. Same as introduced version.
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