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BILL ANALYSIS 

 

 

 

S.B. 297 

By: Carona 

Investments & Financial Services 

Committee Report (Unamended) 

 

 

 

BACKGROUND AND PURPOSE  

 

The Texas Department of Banking regulates prepaid funeral benefits contracts and issues permits 

to companies authorizing the sale of such benefits. Interested parties estimate that, for fiscal year 

2012, nearly 400 companies or individuals held permits to sell prepaid funeral benefits contracts 

and that the value of those contracts exceeded $3 billion. Due to the rapid growth in the industry, 

there are concerns that the potential for fraud has increased. The parties contend that it would be 

beneficial both to the industry and to consumers to add certain notification requirements 

regarding prepaid funeral benefits contracts, to clarify existing statutory provisions regarding 

administrative and court hearings, to provide for the issuance of subpoenas for investigations, 

and to restrict persons involved in fraudulent activity from participating in the sale of such 

contracts. S.B. 297 seeks to address these issues by providing the department with tools to ensure 

sound business practices and to protect consumers of prepaid funeral benefits contracts from 

fraud. 

 

RULEMAKING AUTHORITY  

 

It is the committee's opinion that rulemaking authority is expressly granted to the Finance 

Commission of Texas in SECTION 13 of this bill. 

 

ANALYSIS  

 

S.B. 297 amends the Finance Code to require a holder of a permit to sell, accept money or 

premiums for, or solicit contracts for prepaid funeral benefits or contracts or insurance policies to 

fund prepaid funeral benefits in Texas to notify the Texas Department of Banking and either the 

depository of the money held on a trust-funded prepaid funeral benefits contract or the issuer of 

insurance policy funding contracts of a transfer of 25 percent or more of the stock or other 

ownership or membership interest of the permit holder's business in a single transaction. The bill 

sets deadlines for such notice in the case of a voluntary transfer and in the case of an involuntary 

transfer. The bill requires a proposed transferee to file an application for a permit with the 

department if the transferee is not currently a permit holder and will own 51 percent or more of 

the business after the transfer, rather than requiring such a filing only if the transferee is not 

currently a permit holder. The bill authorizes the applicant, if the banking commissioner of 

Texas denies the application, to request a hearing not later than the 15th day after the date on 

which notice of the determination is hand-delivered or the notice is mailed, whichever date is 

earlier.  

 

S.B. 297 authorizes a seller of prepaid funeral benefits to renew the seller's permit as an 

unrestricted permit if the seller wishes to continue to sell prepaid funeral benefits and 

demonstrates to the commissioner that the seller continues to meet the qualifications and satisfy 

the requirements that apply to an applicant for a permit. The bill requires a seller to renew the 

seller's permit as a restricted permit if the seller cannot demonstrate to the commissioner that the 

seller continues to meet the qualifications and satisfy the requirements that apply to an applicant 

for a permit or if the seller no longer wishes to sell prepaid funeral benefits. The bill prohibits a 

seller that holds a restricted permit from selling prepaid funeral benefits during the period a 
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restricted permit is in effect and establishes that a contract entered into by a seller who, at the 

time the contract is entered, holds a restricted permit is void, unenforceable, and ineligible for 

payment from the guaranty fund for obligations under prepaid funeral benefits contracts. 

 

S.B. 297 requires a funeral provider under a prepaid funeral benefits contract to inform each 

seller with which the funeral provider has an outstanding contract of any closure of the provider's 

funeral establishments not later than the 15th day after the date of closure. The bill requires the 

applicable account in which money paid or collected on a trust-funded prepaid funeral benefits 

contract is deposited to include the words "prepaid funeral benefits" or "pre-need funeral 

benefits" in the account name. The bill requires a permit holder that administers a prepaid funeral 

benefits contract for which the permit holder is not the funeral provider and for which there is an 

actual or anticipated failure or inability of the funeral provider to perform its obligations under 

the contract to notify each purchaser of any closure of the funeral provider named in the 

purchaser's outstanding prepaid funeral benefits contract not later than the 90th day after the date 

of its receipt of notice of the closure.  

 

S.B. 297 authorizes the commissioner, if the commissioner has a reasonable suspicion of a 

misallocation or defalcation of prepaid funeral funds or of an unauthorized sale of prepaid 

funeral benefits, to conduct investigations as the commissioner considers necessary or 

appropriate to determine whether a misallocation or defalcation of prepaid funeral funds has 

occurred or whether an unauthorized sale of prepaid funeral benefits has occurred. The bill sets 

out provisions relating to a subpoena the commissioner is authorized to issue in such an 

investigation. The bill authorizes, rather than requires, a trier of fact to recommend to the 

commissioner that the maximum administrative penalty be imposed on a person committing a 

violation, or that the commissioner cancel or not renew a person's permit, if the trier of fact finds 

that the person's violation of statutory requirements relating to prepaid funeral services or of 

rules of the Finance Commission of Texas establishes a pattern of wilful disregard for such 

requirements and rules. 

 

S.B. 297 authorizes the commissioner to sue to enjoin a violation or threatened violation of 

statutory provisions relating to prepaid funeral services or of a final order of the commissioner or 

rule of the commission and requires the attorney general to institute in the name of the state 

against a person who violates such statutory provisions, in either a district court in Travis County 

or the county in which the violation occurred, rather than authorizing the commissioner to sue 

only in Travis County and requiring the attorney general to bring suit only in the county in which 

the violation occurred. The bill requires a written request for a hearing to show that an 

emergency cease and desist order or an emergency order to seize prepaid funeral accounts and 

records should be stayed to be filed with the commissioner not later than the 30th day after the 

date on which the order is hand-delivered or the order is mailed, whichever date is earlier. The 

bill establishes that a record seized or a record created by or filed with the department in 

connection with a seizure is admissible as evidence, on certification by the commissioner, in any 

proceeding before the commissioner without prior proof of its correctness and without other 

proof. The bill specifies that the certified record or a certified copy of the record is prima facie 

evidence of the facts contained in the record and that such admissibility does not limit statutory 

provisions relating to other financial businesses or another law providing for the admission of 

evidence or its evidentiary value. The bill authorizes the commissioner, after an order to seize 

prepaid funeral accounts and records becomes final and unappealable, to petition a district court 

in Travis County to request the issuance of an order to show specified cause. 

 

S.B. 297 specifies the actions for which the commissioner has the authority to prohibit a person 

from participating in the business of prepaid funeral benefits sales, authorizes the commissioner 

to serve a prohibition order on a person alleged to have committed or participated in such an 

action on finding that the proposed order appears necessary and in the best interest of the public, 

and sets out the requirements for the proposed order.  The bill authorizes the commissioner to 

make the prohibition order perpetual or effective for a specific period, to probate the order, or to 

impose other conditions on the order. The bill establishes that a proposed order takes effect and 



  

 

 

 

 83R 23222 13.107.558 

   

 

3 

 
 

is final and not appealable as to that person if the person against whom the order is directed does 

not request a hearing in writing before the effective date.  

 

S.B. 297 requires a hearing to be conducted as provided by the Administrative Procedure Act 

and finance commission rules if the person requests the hearing in writing before the effective 

date of the proposed order. The bill requires the commissioner after the hearing to either issue or 

decline to issue a proposed order, and authorizes the proposed order to be modified as necessary 

to conform to the findings at the hearing. The bill establishes that such an order is immediately 

final for purposes of enforcement and appeal, and authorizes the order to be appealed as 

provided by statutory provisions relating to the appeal of a banking commissioner decision or 

order, an appeal to the finance commission, or a direct appeal to district court of a final order of 

the banking commissioner or of the finance commission. 

 

S.B. 297 authorizes a person who is subject to a prohibition order to apply to the commissioner 

to be released from the order after the expiration of 10 years from the date of issuance, regardless 

of the order's stated duration or date of issuance. The bill requires the application to be made 

under oath and in the form required by the commissioner and to be accompanied by any required 

fees. The bill authorizes the commissioner, in the exercise of discretion, to approve or deny such 

an application and specifies that the commissioner's decision regarding the application is final 

and not appealable. 

 

EFFECTIVE DATE  

 

September 1, 2013. 

 

 
 


