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By: Garcia, Hinojosa S.B. No. 1851

A BILL TO BE ENTITLED
AN ACT
relating to the confidential and privileged communications and
records of victims of certain sexual assault offenses.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. The heading to Subchapter D, Chapter 420,
Government Code, is amended to read as follows:

SUBCHAPTER D. CONFIDENTIAL COMMUNICATIONS AND RECORDS

SECTION 2. Section 420.071, Government Code, is amended to
read as follows:

Sec. 420.071. CONFIDENTIAL COMMUNICATIONS AND RECORDS;

PRIVILEGE. (a) Any [A] communication, including an oral or written

communication, between an employee or volunteer of a sexual assault

program [adveeate] and a survivor [—e¥r—aperson—ectaimingto—be—=a
sg¥rvive¥r+] that is made in the course of advising, counseling, or

assisting [previdingsexval assavltt advecaecy services—+to] the

survivor 1is confidential [and—may—net—be disclosed—except—as
 ded ] 1 el ],
(b) Any [A] record created by, provided to, or maintained by

an employee or volunteer of a sexual assault program 1is

confidential if the record relates to the services provided to a

survivor or contains [e£] the identity, personal history, or

background information of the [a2] survivor or information

concerning the victimization of the [a] survivor [thaet isereated

85R12428 MAW-F 1


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420&Date=3/10/2017
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.071&Date=3/10/2017

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

27

S.B. No. 1851

(c) In any civil, criminal, administrative, or legislative

proceeding, subject to Section 420.072, a survivor has a privilege

to refuse to disclose and to prevent another from disclosing, for

any purpose, a communication or record that is confidential under

this section. [&A—person—who —Yeceives information from =2

on o-X ryocord =Wl doco v
TT T T Tt T A e A o e =y

hich the inf . ] ined.]
(d) This subchapter governs a confidential communication or
record concerning a survivor regardless of when the survivor
received the services of a [aradveocate—ox] sexual assault program.
SECTION 3. Section 420.072, Government Code, is amended to
read as follows:

Sec. 420.072. DISCLOSURE OF CONFIDENTIAL COMMUNICATION OR

RECORD [EXCERTIONS]. (a) A communication or [+—=a] record [+—ex

evyidence] that 1is confidential wunder Section 420.071 [+his

subchapter] may only be disclosed [+n—court—orinanadministrative
proceeding] if:

(1) the communication or record [preceeding is breought
J ] . . ; 1 .
.  minal 1 e . . 1
in—which-diselosuxe] is relevant to the claims or defense of a [+ke

aavecate—o¥] sexual assault program in a proceeding brought by the

survivor against the program; [e¥]



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.072&Date=3/10/2017
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(2) the privilege is waived with respect to the

communication or record /[suxrviver—or—other—appropriate—person

consents—in—writing—to—the—diseclosure] as provided by Section
420.073;

(3) a court orders the disclosure under Section

420.074;

(4) an employee or volunteer of a sexual assault

program [ex420-0735+—asappticables

[(1\ maoadloal oO-X 1 o5z anforocaoamant
L7 oo ot T T—CrwW T T reTIro

advecate] determines that there is a probability of:

(A) imminent physical danger to any person to

[£6¥] whom the communication or [+] record relates; or

probability—eof] immediate mental or emotional injury to the

survivor;

(5) [{2—a—governmentalageney—if—+the] disclosure is

necessary:

(A) to comply with:

(i) Chapter 261, Family Code; or

(ii) Chapter 48, Human Resources Code; or

[3H—aguatified personto the extent necessaxry] for a

management audit, a financial audit, a program evaluation, or
research, except that a report of the [*eseaxreh,] audit, [ex]

evaluation, or research may not directly or indirectly identify a



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.073&Date=3/10/2017
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.074&Date=3/10/2017
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SUrvivor; or

(6) an employee or volunteer of a sexual assault

[{5)>——an—-adveecate] or a person under the supervision of

a counseling supervisor who 1s participating in the evaluation or

counseling of or the provision of services to the survivor,

determines that the disclosure 1is necessary to facilitate the

provision of services to the survivor, if the disclosure was made

only to an employee or volunteer of the sexual assault program [the

; . 1 . i . ] . ]

(b) Notwithstanding a waiver by a parent or legal guardian

under Section 420.073(a), an employee or volunteer of a sexual

assault program may not disclose a [4{e)—A] communication or [+—=]

record [+—ex—ewvidence] that is confidential under Section 420.071

[ £his—subchaptermaynotbe-disclosed] to a parent or legal guardian

of a survivor who is a minor if the employee or volunteer [a=n

advocateorasexvalassauttprogram]| knows or has reason to believe

that the parent or legal guardian of the survivor is a suspect in

the sexual assault of the survivor.
SECTION 4. The heading to Section 420.073, Government Code,
is amended to read as follows:

Sec. 420.073. WAIVER OF PRIVILEGE [CONSENT EOR REITEASE OF

CERTAIN CONEIDENTIAT ITNEQRMATION] .
SECTION 5. Section 420.073, Government Code, is amended by

amending Subsection (a) and adding Subsection (a-1) to read as


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.073&Date=3/10/2017
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.0735&Date=3/10/2017
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.073&Date=3/10/2017
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.071&Date=3/10/2017
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.073&Date=3/10/2017
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follows:

(a) The privilege provided by Section 420.071(c) may be

waived only [Consent for the release of confidential information

otkher than evicence contained in an-evidence colection kit must be
in—writingand—signed] by the survivor, a parent or legal guardian
if the survivor is a minor, a legal guardian if the survivor has
been adjudicated incompetent to manage the survivor's personal
affairs, an attorney ad litem appointed for the survivor, or a
personal representative if the survivor is deceased. The waiver
[written—consent] must:

(1) be inwriting and signed; and

(2) specify [+

[£3)>] the communication [d+nfermation] or record for

which privilege is waived [¥ecoxrds—coveredbythereleases

(a=1) Except as provided by this subsection, the

unauthorized disclosure of a portion of a confidential

communication or record does not constitute a waiver of the

privilege provided by Section 420.071(c). If a portion of a

confidential communication or record is disclosed, a party to the

relevant court or administrative proceeding may make a motion

requesting that the privilege be waived with respect to the

disclosed portion. The court or administrative hearing officer, as

applicable, may determine that the privilege has been waived only

if:


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=420.071&Date=3/10/2017
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(1) the disclosed portion is relevant to a disputed

matter at the proceeding; and

(2) waiver is necessary for a witness to be able to

respond to questioning concerning the disclosed portion.

SECTION 6. Section 420.074, Government Code, is amended to
read as follows:

Sec. 420.074. DISCLOSURE IN CRIMINAL PROCEEDING

[ SoBRORNA] (a) Notwithstanding any other provision of this

chapter, a defendant [persen—shall —disclose—a——communication,—a

ox avzidanca +h ot il conf 1
o < =4 O

ryocaoxrd ant Ay fox
oo G T cIT=o oot T—OT

wse] in a criminal [+avestigatien—o¥] proceeding may make a motion

requesting that the court in which the proceeding is pending order

the disclosure of a communication or record that is confidential

under Section 420.071. The motion must be supported by an affidavit

stating reasonable grounds to believe the communication or record

contains exculpatory evidence. The defendant must serve a copy of

the motion on the attorney representing the state and the survivor

who is the subject of the communication or record [inresponse to 2
] . 1 : Ltk law] .

(b) The court shall order the communication or vrecord

produced for an in camera review by the court if, based on the

defendant's affidavit, the court finds by a preponderance of the

evidence that:

(1) the defendant has a good faith, specific, and

reasonable belief that the communication or record is relevant,

material, and exculpatory; and

(2) the communication or record is not cumulative of
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other evidence or information available to the defendant.

(c) The court shall order the communication or record

disclosed to the defendant and the attorney representing the state

if the court determines that, after a review under Subsection (b),

the communication or record is exculpatory.

SECTION 7. Sections 420.073(b) and (c), Government Code,
are repealed.

SECTION 8. (a) Except as provided by Subsection (b) of this
section, the change in law made by this Act applies to any
communication or record described by Section 420.071, Government
Code, as amended by this Act, regardless of the date the
communication is made or the record is created.

(b) Section 420.074, Government Code, as amended by this
Act, applies only to a criminal proceeding that commences on or
after the effective date of this Act. A criminal proceeding that
commenced before the effective date of this Act is governed by the
law in effect on the date the proceeding commenced, and the former
law is continued in effect for that purpose.

SECTION 9. This Act takes effect September 1, 2017.
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