HOUSE VERSION

SECTION 1. Chapter 43, Utilities Code, is amended to read
as follows:

CHAPTER 43. PROVISION [USE] OF MIDDLE MILE
[EEECTFRIC—DEEHVERY—SYSTEM—FEOR—ACCESS—TO]
BROADBAND SERVICE BY ELECTRIC UTILITIES
[AND—OTHER—ENHANCED —SERVICES, INCLUDING
COMMUNICATIONS]

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 43.001. LEGISLATIVE FINDINGS. (a) The
legislature finds that access to quality, high-speed broadband
Internet service is important to this state, is a necessary
prerequisite  for enabling economic development and
improving education, health care, public safety, and
government services in this state, and provides other benefits
to its citizens [breadband-ever—pewerlines,—also—known—as
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SECTION 1. Chapter 43, Utilities Code, is amended to read
as follows:

CHAPTER 43. PROVISION [USE] OF MIDDLE MILE
[EEECTRIC—DEEHVERY—SYSTEM—EOR—ACCESS—TO]
BROADBAND SERVICE BY ELECTRIC UTILITIES
[AND—OTHER - ENHANCED SERVICES, INCLUDING
COMMUENICATIONS]

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 43.001. LEGISLATIVE FINDINGS. (a) The
legislature finds that access to quality, high-speed broadband
Internet service is important to this state, is a necessary
prerequisite  for enabling economic development and
improving education, health care, public safety, and
government services in this state, and provides other benefits
to its citizens [broadband-ever—powertines;,—alsotknown—as
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for-broadband-serviees:] The legislature [further] finds that
broadband [BRE] development in unserved and underserved

areas of Texas can be facilitated by [isfully-dependent-upon]

the participation of electric utilities in this state that own and

operate [pewerlines-and-related| facilities that may be useful
[areneeessary| for the full deployment of broadband service

for-breadband-serviees:] The legislature [farther]| finds that
broadband [BPE] development in unserved and underserved

areas of Texas can be facilitated by [isfully-dependent-upon]

the participation of electric utilities in this state that own and

operate [pewerlines—and-related] facilities that may be useful
[are-neeessary| for the full deployment of broadband service
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by Internet service providers throughout this state
[construction—of—BRLE—systems—and—the—provision—et—BRLE
serviees|.

(c) The legislature finds that electric utilities have existing
infrastructure in place throughout this state and that excess
fiber capacity on that infrastructure could be used to provide
middle mile broadband service in unserved and underserved
areas.

(d) The [¢e)-Consistent-with-the-goal-of-inereasing-options-for
telecommuntecations-in-this-statethe] legislature finds that it is
in the public interest to encourage the deployment of
broadband service in unserved and underserved areas [BRL]
by permitting electric utilities to own or operate facilities
providing middle mile broadband service to lease excess fiber

capacity [affiliates—of the—eleetrie—utility,—or—permitting

wratfiliated-entities—te-own-or-operate-allora-portion-of such
BPL-systems]. The purpose of this chapter is to provide the

appropriate framework to facilitate the leasing of excess fiber

capacity on electric utility facilities [suppert-the-deployment
of BRL].

(e) [€] The legislature finds that an electric utility may
choose to implement middle mile broadband service to lease
excess fiber capacity to Internet service providers [BRE] under
the procedures set forth in this chapter, but is not required to
do so. The electric utility shall have the right to decide, in its
sole discretion, whether to implement middle mile broadband
service [BRE] and may not be penalized for deciding to
implement or not to implement that service [BRE].

Sec. 43.002. APPLICABILITY. (a) This chapter applies to
an electric utility whether or not the electric utility is offering
customer choice under Chapter 39.
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by Internet service providers throughout this state
[construction—of BPL—systems—and—the—provision—of BPL
serviees|.

(c) The legislature finds that electric utilities have existing
infrastructure in place throughout this state and that excess
fiber capacity on that infrastructure could be used to provide
middle mile broadband service in unserved and underserved
areas.

(d) The [fe)-Ceonsistent-with-the goal-of-inereasing-optionsfor
telecommunieations--this-statethe] legislature finds that it is
in the public interest to encourage the deployment of
broadband service in unserved and underserved areas [BRL]
by permitting electric utilities to own, construct, or operate
fiber facilities for the support of electric service and to lease
excess fiber capacity for the provision of middle mile

broadband service [affiliates—of the—electrie—utility,—or
" cEilinted ities, 1
pertion-of such-BPL-systems]. The purpose of this chapter is

to provide the appropriate framework to facilitate the leasing
of excess fiber capacity on electric utility facilities [suppert
the-deployment-of-BRE].

(e) [€)] The legislature finds that an electric utility may
choose to implement middle mile broadband service to lease
excess fiber capacity to Internet service providers [BRE] under
the procedures set forth in this chapter, but is not required to
do so. The electric utility shall have the right to decide, in its
sole discretion, whether to implement middle mile broadband
service [BRE] and may not be penalized for deciding to
implement or not to implement that service [BRE].

Sec. 43.002. APPLICABILITY. (a) This chapter applies to
an electric utility whether or not the electric utility is offering
customer choice under Chapter 39.
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(b) If there is a conflict between the specific provisions of this
chapter and any other provisions of this title, the provisions of
this chapter control.

(c) Except as otherwise provided by this title, no [Ne]

provision of this title imposes [shal-mpese] an obligation on
an electric utility to construct or operate a middle mile system,

to [implement—BPL,—te] provide middle mile broadband
service [serviees], or to allow others to install [BRE] facilities
or use the electric utility's facilities for the provision of
broadband service [serviees].
Sec. 43.003. DEFINITIONS. In this chapter:
(1) "Broadband service" means retail Internet service
provided by a commercial Internet service provider with the
capability of providing a download speed of 25 megabits per
second or faster and an upload speed of 3 megabits per second
or faster [* Lt :
. it].
(2) "Middle mile broadband service" means the provision of
excess fiber capacity on an electric utility's electric delivery
system to an Internet service provider to provide broadband
service. The term does not include provision of Internet
service to end-use customers on a retail basis [“BPE-aceess"
. ides].
(3) "Internet |“BPEL-eperator’-means-an-entity—that-ewns-or
. .
Ef Lities of ]3 | i

[(H—"BPLInternet] service provider" means a commercial
[and-"BRPEISP"mean-an]| entity that provides Internet services

[to-others-on-a-whelesale-basis-er] to end-use customers on a

House Bill 3853
Senate Amendments
Section-by-Section Analysis

SENATE VERSION (IE)

(b) If there is a conflict between the specific provisions of this
chapter and any other provisions of this title, the provisions of
this chapter control.

(¢) Except as otherwise provided by this title, no [Ne]

provision of this title imposes [shal-mpese]| an obligation on
an electric utility to construct or operate facilities to

[tmplement-BPE,—te] provide middle mile broadband service
[serviees], or to allow others to install [BRE] facilities or use
the electric utility's facilities for the provision of broadband
service [serviees].

Sec. 43.003. DEFINITIONS. In this chapter:

(1) !"Broadband service" means retail Internet service
provided by a commercial Internet service provider with the
capability of providing a download speed of at least 25
megabits per second and an upload speed of at least 3
megabits per second [“ S0

(See (5) below.)

(2) Internet [* .

Lotricutility
[(H—"BPLInternet] service provider" means a commercial
[and"BRPEISP"mean-an| entity that provides Internet services
[to-others-on-a-whelesale-basis-er| to end-use customers on a
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retail basis.
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retail basis.

@ [ .". . . - . R . i . .,.

enhancement-of power-quality:

[6H] "Electric delivery system" means the power lines and
related transmission and distribution facilities constructed
[ased-by—an—eleetrieutiity] to deliver electric energy to the
electric utility's customers.

(5) [€8Y] "Electric utility" includes [shall-inelade] an electric
utility and a transmission and distribution utility as defined in
Section 31.002(6) or (19).

(See (2) above.)

SUBCHAPTER B. DEVELOPMENT OF MIDDLE MILE
BROADBAND [BRE] SYSTEMS

Sec. 43.051. AUTHORIZATION FOR MIDDLE MILE
BROADBAND [BRLE] SYSTEM. (a) An [affiliate—ofan]
electric utility [er-a-personunaffiliated-with-an-eleetrie-utility]
may own, construct, maintain, and operate fiber optic cables
and other facilities for providing middle mile broadband

enhancement-of power-quality:
[€H] "Electric delivery system" means the power lines and
related transmission and distribution facilities constructed

[ased-by—an-eleetrieutility] to deliver electric energy to the

electric utility's customers.

4) [8)] "Electric utility" includes [shal-nelude] an electric
utility and a transmission and distribution utility as defined in
Section 31.002(6) or (19).

(5) "Middle mile broadband service" means the provision of
excess fiber capacity on an electric utility's electric delivery
system or other facilities to an Internet service provider to
provide broadband service. The term does not include
provision of Internet service to end-use customers on a retail
basis.

SUBCHAPTER B. DEVELOPMENT OF MIDDLE MILE
BROADBAND SERVICE [BRL-S¥STEMS]

Sec. 43.051. AUTHORIZATION FOR MIDDLE MILE
BROADBAND SERVICE [BRL-SYSTEM]. (a) An [affiliate
ofan] electric utility [er-a-person-unatfiliated-with-an-eleetrie
utility] may own, construct, maintain, and operate fiber optic
cables and other facilities for providing middle mile
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service [a—BPE—system—and—provide—BPE—services—on—an

electric—utility's—eleectrie—delivery—system| consistent with the
requirements of this chapter. Nothing in this chapter prohibits

[shall-prehibit] an entity defined in Section 11.003(9) from
providing broadband [BPE] service to an Internet service
provider or owning and operating a broadband [BRE] system
as otherwise permitted by law.

(b) The electric utility may determine on a nondiscriminatory

basis which Internet service providers may have access to
excess fiber capacity on the electric utility's electric delivery
system and provide access points to allow connection between
the electric utility's electric delivery system and the Internet
service provider systems of those Internet service providers.
The electric utility may provide access to excess fiber capacity
on the electric utility's middle mile broadband system only on

reasonable and nondiscriminatory terms and conditions.
[Nothing—in-this-chapter-shall-prohibit-an-eleectrieutility from
providing—eonstruction—or—maintenance—services—to—a—BPL

| | for b oleetrie il Ll
BEL-operator-or-BRLEISE: |

Sec. 43.052. [OWNERSHIP-AND-OPERAHON-OE-BPE
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broadband service in unserved and underserved areas [aBRE

| de_BPI , et Lo
eleetrie-delivery—system| consistent with the requirements of

this chapter. Nothing in this chapter prohibits [shall-prehibit]
an entity defined in Section 11.003(9) from providing

broadband [BRLE] service to an Internet service provider or
owning and operating a broadband [BPLE] system as otherwise
permitted by law.

(b) The electric utility shall determine on a nondiscriminatory
basis which Internet service providers may access excess fiber
capacity on the electric utility's electric delivery system or
other facilities and provide access points to allow connection
between the electric utility's electric delivery system or other
facilities and the systems of those Internet service providers.
The electric utility shall provide access to excess fiber

capacity only on reasonable and nondiscriminatory terms and
conditions that assure the electric utility the unimpaired ability

to comply with and enforce all applicable federal and state
requirements regarding the safety, reliability, and security of

the electric delivery system. [Nething—in—this—chapter—shal
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[ . . .
E] ) BPL I I . y ) 1
breadband-eapaeity-on-the BPL-system-
[See—43-053—FEES-AND| CHARGES. [)] An electric
utility that owns and operates a middle mile broadband system
may lease excess fiber capacity on the electric utility's electric
delivery system to an Internet service provider on a wholesale

basis and [aHews-an-affiliate-or-an-unaffiliated-entity-to-own-a
BPL cvst be electr Lt oleetric deli ]
shall charge the Internet service provider [ewner-of-the BPE
system| for the use of the electric utility's [eleetrie-delivery]
system for all costs associated with that use. The rates, terms,
and conditions of a lease of excess fiber capacity on an
electric utility's middle mile broadband system must be
nondiscriminatory. An electric utility may not lease excess
fiber capacity on the electric utility's middle mile broadband
system to an affiliated Internet service provider.

[(b)-An-electricutility-may-pay-a BRPL-owner,-a BPL-operator;

or—a—BRLISPforthe—use—of—the-BRL-system-—required—to
BPL utils Lications.

[(ey—fal-orpart-of-a BPL-—system—is—installed-on—poles—or
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[ C .
EIB BPL 1 f . - ) |

broadband-eapacity-on-the BRL-system-

[See—43-053—FEES-AND] CHARGES. [a)] An electric
utility that owns and operates facilities to provide middle mile
broadband service may lease excess fiber capacity on the
electric utility's electric delivery system or other facilities to
an Internet service provider on a wholesale basis and [aHews

il Filiated_enti BPI
the-eleetrieutility's—eleetrie-delivery—system] shall charge the
Internet service provider [ewner—of-the BPL—system] for the

use of the electric utility's [eleetrie—delivery] system for all
costs associated with that use. The rates, terms, and

conditions of a lease of excess fiber capacity described by this
section must be nondiscriminatory. An electric utility may not
lease excess fiber capacity to provide middle mile broadband
service to an affiliated Internet service provider.

[(b)y-An-electric-utility-may-pay-a BPL-owner,-a BPL-operator;

or—a—BPEISP—for—the—use—of-—the-BRPL-—system—required—to
BPL util; lications.

[(ey—Hal-orpart-of-a BPL—system-is—installed-on—poles—or
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serviees: |

Sec. 43.053 [43-654]. NO ADDITIONAL EASEMENTS OR
CONSIDERATION REQUIRED. (a) Because broadband
[BRL] systems provide benefits to electric delivery systems,
the installation of a middle mile broadband [BRE] system on
an electric delivery system does [shall] not require the electric
utility [erthe-ewnerofthe BPL-system] or an entity defined in
Section 11.003(9) to obtain, modify, or expand easements or
other rights-of-way for the middle mile broadband [BRE]
system or to give additional consideration as a result of the
installation or the operation of a middle mile broadband [BPL]
system on the electric delivery system of the electric utility or
entity, unless the property owner protests the use as provided

by this section.

(b) Not later than the 60th day before the date an electric
utility begins construction in an easement or other property
right of fiber optic cables and other facilities for providing
middle mile broadband service, the electric utility shall
provide written notice to the owners of the affected property
of the electric utility's intent to use the easement or other
property right for middle mile broadband service.

(c) Notice under this section must:

(1) be sent by first class mail to the last known address of
each person in whose name the affected property is listed on
the most recent tax roll of each county authorized to levy
property taxes against the property; and
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serviees: |
Sec. 43.053 [43-654]. NO ADDITIONAL EASEMENTS OR
CONSIDERATION REQUIRED. (a) Because broadband
[BRL] systems provide benefits to electric delivery systems,
the installation of facilities to provide middle mile broadband
service [aBPE-system] on an electric delivery system or other
facilities does [shall] not require the electric utility [er—the
] or an entity defined in Section
11.003(9) to obtain, modify, or expand easements or other
rights-of-way for the middle mile broadband service [BPE
system| or to give additional consideration as a result of the
installation or the operation of middle mile broadband service
on the electric delivery system or other facilities of the electric
utility or entity, unless the property owner protests the use as
provided by this section [a-BPE-system].
(b) Not later than the 60th day before the date an electric
utility begins construction in an easement or other property
right of fiber optic cables and other facilities for providing
middle mile broadband service, the electric utility shall
provide written notice to the owners of the affected property
of the electric utility's intent to use the easement or other
property right for middle mile broadband service.
(c) Notice under this section must:
(1) be sent by first class mail to the last known address of
each person in whose name the affected property is listed on
the most recent tax roll of each county authorized to levy
property taxes against the property; and
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(2) state whether any new fiber optic cables used for middle
mile broadband service will be located above or below ground
in the easement or other property right.

(d) Not later than the 60th day after the date an electric utility
mails notice under this section, a property owner entitled to
the notice may submit to the electric utility a written protest of
the intended use of the easement or other property right for
middle mile broadband service. An electric utility that
receives a timely written protest may not use the easement or
other property right for middle mile broadband service unless
the protestor later agrees in writing to that use or that use is
authorized by law. If a property owner fails to submit a
timely written protest, an electric utility may proceed under
Subsection (a) without modifying or expanding the easement
for that property owner.

(e) An electric utility that receives a timely written protest
under Subsection (d) regarding a proposed middle mile
broadband project may cancel the project at any time.

(f) The requirements of this section do not apply to an
existing easement that permits the installation of a third-party
middle mile broadband system on an electric delivery system.

[Fer—pappeses—ef—%s—seeﬁeﬁ—mﬁa}}aﬁeﬁ—ef—a—B-Plrsys%em

del-i:&eiy—sys%em?]

Sec. 43.054 [43-655]. RELIABILITY OF ELECTRIC
SYSTEMS MAINTAINED. An electric utility that installs
[aHows-the—installation]| and operates [operation—of] a middle
mile broadband [BRE] system [en-its-eleetrie-delivery-system|
shall employ all reasonable measures to ensure that the
operation of the middle mile broadband [BPE] system does
not interfere with or diminish the reliability of the utility's
electric delivery system.
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(2) state whether any new fiber optic cables used for middle
mile broadband service will be located above or below ground
in the easement or other property right.

(d) Not later than the 60th day after the date an electric utility
mails notice under this section, a property owner entitled to
the notice may submit to the electric utility a written protest of
the intended use of the easement or other property right for
middle mile broadband service. An electric utility that
receives a timely written protest may not use the easement or
other property right for middle mile broadband service unless
the protestor later agrees in writing to that use or that use is
authorized by law. If a property owner fails to submit a
timely written protest, an electric utility may proceed under
Subsection (a) without modifying or expanding the easement
for that property owner.

(e) An electric utility that receives a timely written protest
under Subsection (d) regarding proposed middle mile
broadband service may cancel the project at any time.

(f) The requirements of this section do not apply to an
existing easement that permits the provision of third-party
middle mile broadband service on an electric delivery system.

[Fer—pm:peses—e%s—seeﬁeﬂ—mseal-}&&eﬁ—eﬁa—BPlrswem

del-i*eiﬂy—sys%emT]

Sec. 43.054 [43:655]. RELIABILITY OF ELECTRIC
SYSTEMS MAINTAINED. An electric utility that installs
[aHeows—the—instalation] and operates facilities to provide

middle mile broadband service [eperation-of-a BRPLsystem-on
#s—eleetrie—delivery—system]| shall employ all reasonable

measures to ensure that the operation of the middle mile
broadband service [BPE—system] does not interfere with or
diminish the reliability of the utility's electric delivery system.
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If [Sheuld] a disruption in the provision of electric service
occurs [eeeur], the electric utility is [shall-be] governed by the
terms and conditions of the retail electric delivery service
tariff. The electric utility may take all necessary actions
regarding its middle mile broadband system to address
emergency circumstances that may pose health, safety, or
reliability concerns. At all times, the provision of broadband
service is [services—shall—be] secondary to the reliable
provision of electric delivery services.

An electric utility is not liable to any person, including an
Internet service provider, for any direct, indirect, or
consequential damages, including loss of business, loss of
profits or revenue, or loss of production capacity caused by a
fluctuation, disruption, or interruption of middle mile
broadband service that is caused in whole or in part by:

(1) force majeure; or

(2) the electric utility's provision of electric delivery services,
including actions taken by the electric utility to ensure the
reliability of the electric delivery system and actions taken in
response to address emergency circumstances that may pose
health, safety, or reliability concerns.

SUBCHAPTER C. IMPLEMENTATION OF MIDDLE
MILE BROADBAND [BRE] SYSTEM BY ELECTRIC
UTILITY

Sec. 43.101. PARTICIPATION BY ELECTRIC UTILITY.

(a) An electric utility[;—threugh—an—affiliate—or—through—an

unaffiliated-entity;] may [eleetto] install and operate a middle
mile broadband [BPE] system on any part of its electric

delivery system for Internet service providers but may not
construct new electric delivery facilities for the purpose of the
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If [Sheuld] a disruption in the provision of electric service
occurs [eeeur], the electric utility is [shal-be] governed by the
terms and conditions of the retail electric delivery service
tariff. The electric utility may take all necessary actions
regarding its middle mile broadband service and the facilities
required in the provision of that service to address
circumstances that may pose health, safety, security, or
reliability concerns. At all times, the provision of broadband
service is [services—shall—be] secondary to the reliable
provision of electric delivery services. Except as provided by
contract or tariff, an electric utility is not liable to any person,
including an Internet service provider, for any damages,
including direct, indirect, physical, economic, exemplary, or
consequential damages, including loss of business, loss of
profits or revenue, or loss of production capacity caused by a
fluctuation, disruption, or interruption of middle mile
broadband service that is caused in whole or in part by:

(1) force majeure; or

(2) the electric utility's provision of electric delivery services,
including actions taken by the electric utility to ensure the
reliability and security of the electric delivery system and
actions taken in response to address all circumstances that
may pose health, safety, security. or reliability concerns.
SUBCHAPTER C. IMPLEMENTATION OF MIDDLE
MILE BROADBAND SERVICE [BRL——S¥STEM] BY
ELECTRIC UTILITY

Sec. 43.101. PARTICIPATION BY ELECTRIC UTILITY.

(a) An electric utility[;—through—an—affiliate—or—through—an

unaffiliated-entity;] may [eleette] install and operate facilities
to provide middle mile broadband service [a-BPL-systes] on

any part of its electric delivery system or other facilities for
Internet service providers but may not construct new electric
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electric utility's middle mile service [some-or-all-ofits-eleetric
el . 1L of | " 1 .

ared|.

(b) The installation, operation, and use of a middle mile
broadband [BPL] system and the provision of middle mile
broadband service and the lease of excess fiber capacity by
Internet service providers from an electric utility may [BRE
services—shall] not be regulated by any state agency, a
municipality, or local government other than as provided by
[ferin] this chapter.

(c) An electric utility that owns and operates a middle mile
broadband system:

(1) may lease excess fiber capacity on the electric utility's
electric delivery system to an Internet service provider on a
wholesale basis; and

(2) may not provide Internet service to end-use customers on
a retail basis.

(d) [¢6})] The commission or a state or local government or a
regulatory or quasi-governmental or a quasi-regulatory
authority may not:

(1) require an electric utility[;-either-through-an-affiliate-oran
unaffiliated-entity;] to install a middle mile broadband [BRL]

system [en—its—pewertines| or offer middle mile broadband
service on the utility's electric delivery system [BPL-services
o all c the cloctrie_utiliv o l .
areal;

(2) require an electric utility to allow others to install a
middle mile broadband [BRE] system on the utility's electric
delivery system [in—any—part—or—all-of the—eleetric—utility's
ecttifteated-serpviec-area]; or

(3) prohibit an electric utility from installing a middle mile
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delivery facilities for the purpose of expanding the electric
utility's middle mile broadband service [seme—er—al—of-its
leetric_deli . 1 of i . ,
serviec-areal.
(b) The installation, operation, and use of middle mile
broadband service and the lease of excess fiber capacity by
Internet service providers from an electric utility may [aBPE
system—and—the—provision—ofBPLE—serviees—shall] not be
regulated by any state agency, a municipality, or local
government other than as provided by [fer#] this chapter.

(¢) _An electric utility that owns and operates middle mile
broadband service:

(1) may lease excess fiber capacity on the electric utility's
electric delivery system or other facilities to an Internet
service provider on a wholesale basis; and

(2) may not provide Internet service to end-use customers on
a retail basis.

(d) [¢¢})] The commission or a state or local government or a
regulatory or quasi-governmental or a quasi-regulatory
authority may not:

(1) require an electric utility[>-etther-through-an-affiliate-oran
unaffiliated—entity;] to install [aBPRL—system—en—its—power

hines] or offer middle mile broadband service on the utility's
electric delivery system or other facilities [BPL-services-in-all

or-any-part-of the-eleetrieutility's-certificated-service-area|;

(2) require an electric utility to allow others to install middle
mile broadband service [a BPL-system] on the utility's electric

delivery system or other facilities [in—any—part-orall-of-the
eleetric-utility's-certificated serviee-area|; or

(3) prohibit an electric utility from installing or offering

10
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broadband system or offering middle mile broadband service
on the utility's electric delivery system [having-an-affiliate-or
L : 1 of 41 ]5 e tilin g.ﬁ ]
serviec-ares].
(e) [¢h] If a municipality or local government is already
collecting a charge or fee from the electric utility for the use
of the public rights-of-way for the delivery of electricity to
retail electric customers, the municipality or local government
may not require [is—prehibitedfromrequiring] a franchise or
an amendment to a franchise or require an additional [frem
requiring—a| charge, fee, or tax from the electric utility [any
entity| for use of the public rights-of-way for a middle mile
broadband [BRE] system.

(f) [¢e)] The state or a municipality may impose a charge on
the provision of middle mile broadband service [BRE
serviees|, but the charge may not be greater than the lowest
charge that the state or municipality imposes on other
providers of broadband service [serviees]| for use of the public
rights-of-way in its respective jurisdiction.

Sec. 43.102. COMMISSION REVIEW OF UTILITY
MIDDLE MILE PLAN. (a) An electric utility that plans a
project to deploy middle mile broadband shall submit to the
commission a written plan that includes:

(1) the route of the middle mile broadband infrastructure
proposed for the project;

(2) the number of fiber strands and any other facilities that
would be used in connection with the project and dedicated to
an Internet service provider;

House Bill 3853
Senate Amendments
Section-by-Section Analysis

SENATE VERSION (IE)

middle mile broadband service on the utility's electric delivery
system or other facilities [having—an—-affiliate—orunatfiliated
) 1L of the ol ) e .ﬁg ’ . I )

(e) [€] If a municipality or local government is already
collecting a charge or fee from the electric utility for the use
of the public rights-of-way for the delivery of electricity to
retail electric customers, the municipality or local government
may not require [is—prohibitedfromrequiring| a franchise or
an amendment to a franchise or require an additional [frem
requiring—a| charge, fee, or tax from the electric utility [any
entity] for use of the public rights-of-way for middle mile
broadband service [aBPRL-system].

(f) If the state or a municipality or local government is not
already collecting a charge or fee from the electric utility for
the use of the public rights-of-way, the [¢e}Fhe] state or a
municipality or local government may impose a charge on the
provision of middle mile broadband service [BRPE—serviees],
but the charge may not be greater than the lowest charge that
the state or municipality imposes on other providers of
broadband service [serviees] for use of the public rights-of-
way in its respective jurisdiction.

Sec. 43.102. COMMISSION REVIEW OF UTILITY
MIDDLE MILE PLAN. (a) An electric utility that plans a
project to deploy middle mile broadband service shall submit
to the commission a written plan that includes:

(1)  the route of the middle mile broadband service
infrastructure proposed for the project;
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(3) the location of the electric utility's infrastructure that will
be used in connection with the project;
(See (6) below.)

(4) the capacity or number of fiber strands and any other
facilities of the middle mile that will be available to lease to
Internet service providers and other third parties on
completion of the project;

(5) the name of at least one Internet service provider that has

committed to leasing access to the middle mile broadband
assets constructed as part of the project;

(6) an estimate of potential broadband customers that would
be served by the Internet service provider;

(7) the estimated cost of the project, including engineering
costs, construction costs, permitting costs, right-of-way costs,
and a reasonable allowance for funds used during
construction;

(8) the proposed schedule of construction for the project;

(9) the method of attachment and connection of the middle
mile broadband assets by the Internet service provider to the
electric utility's electric delivery system;

(10) testimony, exhibits, or other evidence that demonstrates
the project will allow for the provision and maintenance of
adequate, efficient, safe, reliable, and reasonably priced
middle mile broadband service; and

(11) any other information that the applicant considers
relevant or that the commission requires.

(b) The commission, after notice and hearing if required by
the commission, shall approve the plan if the commission
finds that the plan will allow for reasonably priced middle
mile broadband service.

(c) The commission must approve, modify, or reject a plan

House Bill 3853
Senate Amendments
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(2) the location of the electric utility's infrastructure that will
be used in connection with the project;

(3) an estimate of potential broadband customers that would
be served by the Internet service provider;

(4) the capacity, number of fiber strands, and any other
facilities of the middle mile broadband service that will be
available to lease to Internet service providers; [FA1(1)]

(See (3) above.)

(4) the estimated cost of the project, including engineering
costs, construction costs, permitting costs, right-of-way costs,
and a reasonable allowance for funds used during
construction;

(5) the proposed schedule of construction for the project;

(6) testimony, exhibits, or other evidence that demonstrates
the project will allow for the provision and maintenance of
middle mile broadband service; and

(7) _any other information that the applicant considers relevant
or that the commission requires.

(b) The commission, after notice and hearing if required by
the commission, shall approve the plan if the commission
finds that the plan includes all the items required by

Subsection (a) and by commission rule.

(c) The commission must approve, modify, or reject a plan
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submitted to the commission under this section not later than
the 181st day after the date the plan is submitted under
Subsection (a).

(d) An approved plan may be updated or amended subject to
commission approval in accordance with this section.

Sec. 43.103 [43-102]. COST RECOVERY FOR
DEPLOYMENT OF MIDDLE MILE BROADBAND
FACILITIES [BPEAND-UFHIFY-APPHICATONS]. (a)
Where an electric utility installs a middle mile broadband
system |permits-the-installation-of-a-BRL-system-on-its-cleetrie
delivery-system] under Section 43.051 [43-052¢a)}], the electric
utility's investment in that middle mile broadband [BRL]
system is [to—direetly—support—the—BPL—electrie—utility
appheations—und-other BPEservicesconsumed-by-the-eleetrie

wtility—that—are—used-and—uscfil-in—providing—cleetrie—utility
service-shall-be] eligible for inclusion in the electric utility's
invested capital, and any fees or operating expenses that are
reasonable and necessary are [shal-be] eligible for inclusion
as operating expenses for purposes of any proceeding under
Chapter 36. The commission may allow an electric utility to
recover investment in a middle mile broadband system outside
of a comprehensive base rate proceeding [Fhe-irvested-capital
and-expenses-deseribed-in-thisseetion-mustbe-alocated-to-the
customer-classes-directly-recetving-the-serviees].

(b) In a [any] proceeding under Chapter 36, revenue received
by an electric utility from an Internet service provider for the
use of a middle mile broadband system must be applied as a
revenue credit to customers in proportion to the customers'

funding of the underlying infrastructure [just-and-reasonable
| cor_il  tho_electric_utilinds_electric_deli
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submitted to the commission under this section not later than
the 181st day after the date the plan is submitted under
Subsection (a). [FA1(2)]

(d) An approved plan may be updated or amended subject to
commission approval in accordance with this section.

Sec. 43.103 [43402]. COST RECOVERY FOR
DEPLOYMENT OF MIDDLE MILE BROADBAND
FACILITIES [BRPEAND-UFHAIFY-APPHCATIONS]. (a)
Where an electric utility installs facilities used to provide

middle mile broadband service [permits—the—installationofa
BPE-—system—on—its—eleetrie—delivery—system]| under Section
43.051 [43-852¢a)], the electric utility's investment in those
facilities is [that BPE—system—to—direetly—support—the BPL
cleetrie-utihity-appheations-and-other-BRPL-services-consumed

by—the—eleetrieutiity—that-are—used—and—usefuln—providing
eleetric—utility—service—shall-be] eligible for inclusion in the

electric utility's invested capital, and any fees or operating
expenses that are reasonable and necessary are [shal—be]
eligible for inclusion as operating expenses for purposes of
any proceeding under Chapter 36. The commission may
allow an electric utility to recover investment and associated
costs in middle mile broadband service if the plan for the
service has been submitted and approved under Section

43.102 102 [Fhe-invested—eapital-and-expenses—deseribed—in—this
.

i ices]. )

(b) In a [any] proceeding under Chapter 36, revenue received

by an electric utility from an Internet service provider for the

use of middle mile broadband service must be applied as a

revenue credit to customers in proportion to the customers'

funding of the underlying infrastructure [just-and-reasenable
| cor_tl  tho_olectric_utilinds_electric_deli
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l hall be_timited ]
ustal—and—eustomary—pole—attachment—charges—paid—to—the
leetri 5 ; b , ] levisi
E)pefater-s].

(e}—Fhe—revenues—ot—an—affiliated—BRL—operator—or—an
affiliated BPL ISP shall not be-deemed-the revenues—ofan

eleetrieutihityfor-purposes-ofsetting-rates-under-Chapter 36:|
SUBCHAPTER D. MISCELLANEOUS PROVISIONS
Sec. 43,151, |AFFHAATES-OF-ELECTRIC-UTHAITY-—)
; . o . )
) . f f e
ceili ;] leetri i fl 1 be_d . ; |
i . i . .
[ . 2
EE}. 5 E,, = operak ,,5 . 5..5
s defined 15 0530157 )
[See—43-152.] COMPLIANCE WITH FEDERAL LAW. An
electric utility that owns and operates a middle mile
broadband system [BPL—eperaters] shall comply with all
applicable federal laws[,—including—these—protectinglicensed
speetrt—users—rom—iterference—by—BPRLsystems—The

SECTION 2. Section 33.001(b), Utilities Code, is repealed.
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| hall be_limited |
sl and—eustomary—pole—attachment—charses—patd—to—the
leetri 5 ; bl , ] levisi
Fpefafeefs].

te)—"The—revenues—of—an—affiliated—BPL—operator—or—an
affiliated BPL ISP shall not be-deemed-the revenues—of-an

Loetrietilioy & C sotti or Cl 36.]
SUBCHAPTER D. MISCELLANEOUS PROVISIONS
Sec. 43,151, |AFFHIATES-OF-ELECTRIC-UTHATY-—()
] . _on . )
) . f f pel
ceili e 4 leetri ” il 1 be d ed |
i . i 0 .
[ . )
) dered.a " G cEilinte! of leetrietili |
[See—43-1452:] COMPLIANCE WITH FEDERAL AND
STATE LAW. An electric utility that owns and operates
facilities for the provision of middle mile broadband service
[BRL-eperators] shall comply with all applicable federal and
state laws[;-including-these-protectinglicensed-speetrum-users
f ) . . f PEratg”
o . A . .
L . . .f .
SHg i . ;
torf has | 1. &

SECTION 2. Same as House version.
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No equivalent provision.

SECTION 3. The Public Utility Commission of Texas is
required to implement a provision of this Act only if the
legislature appropriates money specifically for that purpose.
If the legislature does not appropriate money specifically for
that purpose, the commission may, but is not required to,
implement a provision of this Act using other appropriations
that are available for that purpose.

SECTION 4. This Act takes effect immediately if it receives
a vote of two-thirds of all the members elected to each house,
as provided by Section 39, Article III, Texas Constitution. If
this Act does not receive the vote necessary for immediate
effect, this Act takes effect September 1, 2021.

House Bill 3853
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SECTION 3. Not later than the 270th day after the effective
date of this Act, the Public Utility Commission of Texas shall
adopt any rules necessary to implement Chapter 43, Utilities
Code, as amended by this Act.

SECTION 4. Same as House version.

SECTION 5. Same as House version.
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